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Cases  Argued  and  Determined 

IN   THE 

SUPERIOR     COURT 

OF  THE 

CITY    OF    NEW    YORK 

AT  GENERAL  TERM. 


THE  BANK  OF  BRITISH  NORTH  AMERICA, 
Respondent,  v.  THE  MERCHANTS'  NATIONAL 
BANK  OF  THE  CITY  OF  NEW  YORK,   Ap- 

PELLANT. 

J9anJix  and  lanhing — action  hy  depositor — payment  on  forged  indone- 
ment — duty  to  examine  cJieek  and  pass-hook. — Statute  of  limitations. 

The  right  of  action  against  a  bank  to  recoyer  moneys  on  deposit, 
docs  not  accrue  until  a  demand  and  refusal  of  payment  has  been 
made,  and  the  presentation  and  demand  of  payment  of  the  depos- 
itor's check  by  a  wrongful  holder,  the  payee's  indorsement  thereon 
being  forged,  is  not  such  a  demand  as  perfects  the  depositor's  cause 
of  action. 

It  seemSy  that  the  depositor  has  no  right  of  action  against  the  bank, 
based  solely  upon  the  wrongful  payment  of  his  check  upon  a  forged 
indorsement. 

A  depositor  is  under  no  obligation  to  examine  his  pass-book  and 
checks,  for  the  purpose  of  discovering  forgeries.  He  has  a  right, 
as  between  himself  and  the  bank,  to  rely  upon  the  indorsements  as 
genuine. 

The  phintiff  made  and  delivered  his  check  to  the  order  of  H.,  in 
March,  1870,  which  was  certified  and  subsequently  paid  upon  the 
Vol.  XVT.— 1 
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forged  indorsement  of  H.,  and  was  thereafter  returned  as  a  voucher 
with  plaintiff's  pass-book  written  up  to  date.  In  June,  1877,  soon 
after  discovering  that  the  indorsement  was  a  forgery,  plaintiff  tend- 
ered the  check  and  demanded  payment  of  the  amount  thereof  from 
the  bank,  which  was  refused,  and  in  November,  1877,  this  action 
was  brought.  HM^  that  no  cause  of  action  in  plaintiff's  favor  arose 
until  demand  by  him,  and  that  the  statute  of  limitations  did  not 
affect  this  action. 

Before  Sedgwick,  Ch.  J.,  and  Speir,  J. 

Decided  December  5,  1881. 

Appeal  by  defendant  from  a  judgment  in  favor  of 
the  plaintiflE,  entered  upon  a  verdict  for  $21,915.81. 

The  following  facts  appeared  by  the  admissions  in 
the  pleadings  and  the  testimony  on  the  trial :  On  March 
9,  1870,  the  plaintiff,  keeping  a  bank  account  with  the 
defendant,  drew  and  delivered  to  William  Thomas 
Thomson  and  William  M.  Ramsay  a  check  for  $17,500, 
which  was  made  payable  to  the  order  of  Mrs.  Margaret 
Halpin.  On  the  same  day  the  check  was  certified  by 
the  defendant.  The  plaintiflE  had  on  deposit  with  the 
defendant  suflBcient  to  pay  the  amount.  The  check 
subsequently  came  to  the  possession  of  the  defendant, 
and  by  it  was  returned  as  a  voucher  to  the  plaintiflE 
when  next  the  plaintiflfs  pass-book  was  written  up, 
and  the  plaintiflE  was  charged  in  it  with  the  amount  of 
the  check. 

The  check  purported  to  be  indorsed  by  Mrs.  Halpin. 
The  plaintiflE  had  no  notice  or  knowledge  that  the 
indorsement  was  not  genuine  until  about  January  24, 
1877.  The  indorsement  was  a  forgery.  On  January 
26,  1877,  the  plaintiflE  gave  the  defendant  notice  that 
legal  proceedings  had  been  instituted,  questioning  Mrs. 
Halpin' s  signature,  and  on  August  10,  of  the  same  year, 
the  plaintiflE  notified  the  defendant  that  a  suit  had 
been  commenced  against  it  for  the  recovery  of   the 
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Appellant's  Points. 

amoont  of  the  check,*  and  that  if  the  plaintiff  were 
held  liable,  it  would  be  obliged  to  hold  the  defendant 
to  its  legal  liability.  The  plaintiff,  on  June  SjO,  1877, 
demanded  payment  of  the  amount  of  the  check,  ten- 
dered the  check,  and  defendant  refused  payment. 

In  November,  1877,  this  action  was  brought.  When 
the  case  was  closed  the  defendant's  counsel  moved  for 
judgment  in  its  favor,  on  the  ground  that  the  action 
was  not  brought  within  six  years  after  the  cause  of 
action  accrued,  and  that  the  action  was  barred  by  the 
statute  of  limitations.  The  court  denied  the  motion, 
and  defendant's  counsel  excepted.  No  other  exception 
in  the  case. 

Burrelly  Davidson  &  Burrell.  attorneys,  and  John 
JE,  Biirrellj  of  counsel,  for  appellant,  urged : — I.  The 
plaintiff's  cause  of  action  accrued  on  March  9,  1870, 
when  the  money  was  wrongfully  paid,  and  deducted 
from  plaintiff's  deposits.  If  the  check  was  wrongfully 
paid  and  charged,  it  amounted  to  a  conversion  of  the 
money,  for  which  an  action  at  once  accrued. 

II.  The  defendant  having  charged  the  money  to  the 
plaintiff  as  paid,  and  rendered  an  account,  a  demand 
was  unnecessary  (Bank  of  Missouri  v,  Benoist,  10  Mo. 
521 ;  Clark  v:  Moody,  17  Mass.  150 ;  Watson  v.  Phoe- 
nix Bank,  8  Mete.  217 ;  Farmers'  &  Mechanics'  Bank 
V.  Planters'  Bank,  10  Oill  &  J.  422). 

III.  Even  assuming  that  no  cause  of  action  arose  in 
favor  of  plaintiff  upon  the  payment  by  defendant  of 
the  check,  nevertheless  a  cause  of  action  did  unques- 
tionably arise  when  the  defendant  returned  the  check 
to  the  plaintiff,  with  the  account  in  which  it  was 
charged,  claiming  that  they  had  complied  with  the 
plaintiff's  demand.     If  this  claim  was  invalid,  because 


*  See  Thompson  o.  Bank  of  British  North  America  (46  &uper.  Ot. 
1 ;  affirmed.  82  JV.  T.  1). 
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the  payment  had  not  been  made  to  the  person  to  whom 
the  plaintiffs  directed  the  payment  to  be  made,  but  to 
some  other  and  different  person,  there  was  then  in  law 
and  fact  a  refusal  by  defendant  to  comply  with  the 
plaintiff's  demand,  npon  which  a  cause  of  action  at 
once  arose  in  favor  of  the  latter.  The  ignorance  on  the 
part  of  plaintiff  of  the  facts  on  which  the  defend- 
ants based  their  claim  of  payment  does  not  affect  the 
question. 

IV.  In  an  action  for  the  conversion  of  property  the 
statute  of  limitations  begins  to  run  when  the  conver- 
sion occurred,  and  ignorance  of  the  conversion  or  of 
plaintiff's  rights  is  no  answer  to  the  plea  (Stafford??. 
Richardson,  15  Wend.  302;  Allen  «.  Miller,  17  Id. 
202).  So,  in  general,  the  operation  of  the  statute  will 
not  in  any  case  be  defeated  in  the  absence  of  fraudu- 
lent concealment  on  the  part  of  defendant  by  plaintiff's 
ignorance  (Troup  v.  Smith,  20  Johns.  33 ;  Argall  v. 
Bryant,  1  Sand/.  98).  And  when  the  statute  has  begun 
to  run  it  will  not  be  arrested  or  defeated  by  a  new  de- 
mand (Kelsey  v.  Griswold,  6  Barb.  436). 

John  P.  Kinffsfordy  attorney,  and  John  E.  Par- 
sonSy  of  counsel,  for  respondent. 

By  the  Court. — Speib,  J. — The  appellant  lays 
much  stress  upon  the  fact  that  a  balance  had  been 
struck  on  the  plaintiff's  pass-book,  which  was  written 
up  l)y  the  defendant  wlien  the  check  was  returned  to 
the  phiintiff.  That  was  but  the  usual  transaction  of 
writing  uj)  the  customer's  book,  setting  the  debits  or 
sums  wliich  had  been  paid  ujDon  his  checks  or  drafts 
against  the  credits  wliich  were  given  on  the  book  at  the 
time  wlion  the  deposits  were  made.  It  only  rendered 
the  account  complete,  up  to  the  time  when  the  bal- 
ance was  struck.  In  this  case,  as  a  fact,  it  has  no 
other   significance.     It   furnished    no    evidence  of   a 
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change  of  the  contract  upon  which  the  money  was 
received  in  deposit.  Nor  did  it,  or  the  pajrment  of  the 
check  to  the  wrong  person,  give  a  cause  of  action  to 
the  plaintiff  on  March  9,  1870,  when,  as  defendant 
claims,  the  cause  of  action  accrued  to  the  plaintiff.  It 
did  not  appear  in  strictness  that  the  defendant  paid 
the  check.  Admitting  that  it  did,  the  money  paid 
was  its  own  money,  and,  whatever  it  did  with  it,  could 
be  no  cause  of  complaint  which  the  plaintiff  could 
make ;  nor  would  it  be  a  cause  of  action  accruing  to 
,  the  plaintiff,  much  less  a  cause  of  action  for  a  conver- 
sion of  the  money,  as  suggested  on  the  argument. 

The  cause  of  plaintiff's  action  is  very  simple.  The 
money  it  had  on  deposit  was  sufficient  to  pay  the 
amount  of  the  check.  It  authorized  Mrs.  Halpin  to 
make  a  demand  for  this  sum,  but  she  did  not  make 
any  demand.  The  defendant  was  liable  to  pay  it  to 
the  plaintiff,  or  its  order,  on  demand.  The  presenta- 
tion of  the  check  and  demand  of  payment  by  any 
other  person,  through  the  forged  indorsement  of  Mrs. 
Halpin,  was  not  such  a  demand  as  would  give  to  the 
plaintiff  a  cause  of  action  upon  which  it  could  insti- 
tute suit  and  recover.  Before  the  plaintiff  could  bring 
an  action  for  the  amount  of  the  deposit,  a  demand 
of,  and  a  refusal  by  the  defendant  was  necessary. 
This  demand  and  refusal  was  made.  The  principle  is 
now  well  settled  upon  which  banks  of  deposit  are  able 
to  do  business.  Howell  v.  Adams  (68  JV.  T.  314  ;  see 
cases  cited  in  the  opinion),  is  so  directly  in  point  that 
a  single  quotation  will  serve.  The  learned  judge 
(Andrews)  says :  "  We  think  it  is  in  accordance  with 
the  general  understanding  of  the  commercial  com- 
munity that  a  bank  is  not  liable  to  depositors  except 
after  demand  of  payment.  The  fact  that  a  certificate 
is  given  on  a  deposit  being  made,  payable  on  return  of 
the  certificate,  instead  of  leaving  the  deposit  subject 
generally  to  check  or  draft,  does  not  change  the  reason 
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of  the  rule  that  the  banker  mnst  first  be  called  upon 
for  payment  before  the  action  can  be  maintained.  It 
would  be  unjust  now  to  make  a  distinction  between 
the  cases  and  sustain  the  defense  of  the  statutes  of 
limitations  in  cases  like  this  where  parties  have  relied 
upon  the  doctrine  announced  in  the  cases  cited." 

The  jury  found  that  the  indorsement  was  a  forgery. 
If  the  defendant  paid  the  check,  it  paid  a  forged 
indorsement,  and  the  mistake  was  its  own,  and  can 
only  be  corrected  by  itself.  It  continued  to  hold  the 
$17,500  of  the  plaintiffs  money,  and  until  it  failed  to 
comply  with  a  request  for  its  payment  from  the 
plaintiff,  the  plaintiff  was  not  at  liberty  to  sue.  The 
plaintiff  was  under  no  obligation  to  the  defendant 
which  required  it  to  examine  the  pass-book  for  the 
purpose  of  discovering  forgeries  in  the  indorsements, 
and  it  had  a  right  to  rely  upon  the  indorsement  as 
genuine.  It  was  the  duty  of  defendant,  before  the 
check  was  paid,  to  ascertain  that  Mrs.  Halpin's  in- 
dorsement was  genuine. 

Judgment  should  be  aflSrmed,  with  costs. 

Sedgwiok,  Ch.  J.,  concurred. 


FANNY    DARROW,    Respondent,    v.    JOHN    T. 
WALKER,  ET  AL.,  Appellants. 

Contract — mt^ual  promises — consideration— -JiTial  settlement  of  matters  in 

controversy. — Statute  of  frauds. 

The  slightest  consideration  is  sufficient  to  support  the  most  onerous 
obligation,  and  impeachment  of  consideration  can  be  extended 
only  to  fraud,  mistake,  illegality,  or  non -performance  on  the  part 
of  the  promisee. 

Mutual  promises  between  parties,  by  which  it  is  agreed  that  defend 
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ants  shall  assist  in  procuring  a  loan  upon  certain  premises  of  plaint- 
iff, and  that  the  amount  so  obtained,  after  satisfying  certain  liens, 
shall  be  applied  to  the  payment  of  notes  of  plaintiff's  husband  held 
by  defendant,  furnish  a  sufficient  consideration  for  each  other. 
The  rendition  and  acceptance  of  the  services  would  be  a  sufficient 
consideration  to  uphold  plaintiffs  promise,  though  the  promises 
had  not  been  mutual  from  the  start. 
Where,  in  such  case,  the  services  have  been  rendered,  and  the  appli- 
cation upon  the  indebtedness  of  plaintiff's  husband  actually  made 
by  defendants,  pursuant  to  a  claim  of  right  under  the  agreement, 
and  a  settlement  had  with  plaintiff,  under  which,  with  full  knowl- 
edge of  the  facts,  she  accepted  a  check  for  the  balance  in  her  favor, 
and  certain  receipts,  in  settlement  of  the  questiou  in  controversy — 
plaintiff  cannot  thereafter  disaf&rm  the  settlement,  either  upon  the 
ground  of  inadequacy  of  consideration,  or  that  jbhe  agreement  was 
not  in  writing. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  December  6,  1881. 

Appeal  from  judgment  of  $2,234.66,  entered  in 
&vor  of  the  plaintiff  upon  the  verdict  of  a  jury,  and 
from  order  denying  defendants'  motion  upon  the 
minutes  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Bristow^  Peet  &  OpdyJce^  attorneys,  and  David  J. 
H.  WiUcoXy  of  counsel,  for  appellants. 

F.  C.  Bowman^  for  respondent. 

By  the  Court. — ^Freedman,  J. — ^The  action  was 
instituted  as  one  for  moneys  had  and  received  by  the 
defendants  from  the  Mutual  Life  Insurance  Company 
to  the  use  of  the  plaintiff,  and  not  fully  paid  over. 
At  the  trial  the  real  contention  of  the  defendants  was 
that  the  defendant  Walker  received  the  sum  in  dis- 
pute^ but  that  he  received  it  upon  plaintiff's  written 
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order,  and  upon  the  express  agreement  with  her  that 
it  should  be  applied  upon  account  of  certain  promis- 
sory notes  of  Edward  Darrow,  the  husband  of  the 
plaintiff,  then  held  by  Walker ;  that  in  fact  it  was  so 
applied,  and  a  balance  remaining  over  paid  to  the 
plaintiff,  who  received  the  same  in  full  satisfaction  of 
all  liability  on  the  part  of  the  defendants. 

Upon  the  trial  evidence  was  given  on  both  sides, 
and  the  case  was  submitted  to  the  jury,  who  found  for 
the  plaintiff. 

On  behalf  of  the  defendants  testimony  was  given 
tending  to  show,  that  in  consideration  of  the  agreement 
on  their  part  to  assist  plaintiff  in  getting  a  loan  from  the 
insurance  company  on  the  security  of  a  large  piece  of 
land  owned  by  the  plaintiff,  with  which  several  mort- 
gages resting  upon  the  land  were  to  be  paid  off,  the  con- 
dition of  which  agreement  was  that  the  plaintiff  should 
pay  any  balance  remaining  after  the  satisfaction  of  such 
mortgages  to  Walker  on  account  of  the  indebtedness 
of  plaintiff's  husband  to  him,  the  plaintiff  had  agreed 
that  such  application  of  the  balance  should  be  made, 
and  that  under  such  agreement  the  defendants  had 
rendered  their  seiTices  and  procured  the  loan.  Fur- 
ther testimony  was  given,  which,  it  was  claimed,  showed 
that  such  application  was  made  by  the  defendants,  and 
that  thereafter  a  settlement  was  had  with  the  plaintiff, 
under  which  the  plaintiff,  with  full  knowledge  of  all 
the  facts,  accepted  a  check  for  a  balance  remaining  in 
her  favor,  and  several  receipts  in  settlement  of  the 
question  in  controversy. 

Upon  this  testimony  the  defendants  requested  the 
court  to  charge  fifteen  propositions,  the  substance  of 
which  may  be  condensed  as  follows :  1.  Any  trouble 
or  labor  undertaken  by  one  person  at  the  request  of 
another  is  a  sufficient  consideration  to  support  a  prom- 
ise by  the  latter,  and  renders  it  binding.  2.  If  the 
defendant,  SprouUs,  undertook  to  endeavor  to  procure: 
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the  loan  for  plaintiff,  provided  the  balance  remaining 
over  incumbrances  was  paid  to  Walker,  such  under- 
taking constituted  a  sufficient  consideration  for  an 
agreement  to  pay  the  balance,  and  such  agreement  was 
valid  and  binding  upon  plaintiff.  3.  If  defendant 
Walker,  at  plaintiff's  request,  undertook  trouble  and 
labor  in  the  negotiation  and  closing  of  the  loan,  this 
constituted  a  sufficient  consideration  for  an  agreement 
by  plaintiff  to  paj'^  the  balance  to  Walker,  and  such 
agreement,  if  made,  was  valid  and  binding  upon  her. 
4.  If  plaintiff  agreed,  for  valuable  consideration,  that 
Walker  should  retain  the  balance,  she  could  not  there- 
after arbitrarily  repudiate  such  agreement,  and  defend- 
ants should  have  a  verdict.  5.  If  the  final  arrange- 
ment, by  which  plaintiff  received  the  check  and 
receipts,  was  made  in  settlement  of  the  questions  in 
controversy,  plaintiffs  could  not  thereafter  disaffirm 
such  settlement,  and  defendants  should  have  a  ver- 
dict. 

The  learned  judge  who  presided  at  the  trial  refused 
to  charge  all  of  these  requests.  He  charged,  on  the 
contrary,  that,  if  the  agreement  was  as  the  witnesses  for 
the  defendants  said,  it  was  for  the  jury  to  determine 
whether  the  services  of  the  defendants  were  worth  the 
sum  of  $1,300,  which  was  applied  on  account  of  the 
plaintiff's  husband's  indebtedness;  whether  the  con- 
sideration was  a  proper  one,  and  how  much  of  that 
sum  should  be  paid  to  the  defendants  for  their  services 
in  getting  the  money.  He  also  charged  that  if  the  con- 
sideration for  plaintiff's  agreement  was  a  payment 
upon  her  husband's  past  indebtedness,  the  agreement 
could  not  be  sustained  in  law,  unless  it  was  in  writing. 

The  defendants  duly  excepted  to  these  refusals  and 
instructions,  and  I  am  of  the  opinion  that  in  the  main 
their  exceptions  are  well  taken. 

Upon  the  theory  and  proof  of  the  defendants  the 
mutual  promises  of  the  parties  were  a  sufficient  con- 
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siderarion    for    each   other    (Coleman    v.    Eyre,    45 
iV.  r.  88). 

Upon  the  same  theory  and  proof  the  defendants 
performed  the  services,  to  be  performed  on  their  part 
under  the  agreement,  and  the  plaintiff  accepted  the 
result.  Such  performance  and  acceptance  would  con- 
stitute a  consideration  sufficient  to  uphold  plaintiffs 
promise,  even  if  the  promises  of  the  parties  had  not 
been  mutual  from  the  start  (Marie  v.  Garrison,  83 
If.  Y.  14 ;  Sands  v,  Crooke,  46  Id.  564). 

The  real  question  to  be  determined  by  the  jury,  if 
they  found  that  the  plaintiff  made  the  promise  as 
claimed  by  the  defendants,  was  whether  there  was  any 
consideration  for  the  promise,  and  not  whether  there 
was  an  adequate  consideration.  The  slightest  con- 
sideration is  sufficient  to  support  the  most  onerous 
obligation,  and  the  meaning  of  the  rule  that  the  con- 
sideration may  be  impeached,  is  only  that  fraud,  mis- 
take or  illegality  in  the  making  of  the  agreement  may 
be  shown,  or  non-performance  of  the  stipulations  of  the 
agreement  on  the  part  of  the  promise  (Oakley  v.  Boor- 
man,  21  Wend.  588). 

''There  is  no  standard,"  says  Church,  Ch.  J.,  in 
Earl  V.  Peck  (64  iV:  F.  596),  "whereby  courts  can 
limit  the  measure  of  value  in  such  a  case,  and  an  obli- 
gation is  not  wanting  even  partially  in  consideration, 
because  the  value  is  less  than  the  obligation.  A  note 
for  a  thousand  dollars,  given  for  a  horse  confessedly 
worth  but  one  hundred,  cannot  be  successfully  de- 
fended, in  whole  or  in  part,  on  the  ground  of  a  want 
or  failure  of  consideration." 

The  defendants  were,  therefore,  entitled  to  have  the 
jury  instructed,  to  the  effect  that  if  they  believed  the 
witnesses  for  the  defense,  and  upon  their  testimony 
should  find  that  the  plaintiff's  promise  to  apply  a  part 
of  the  moneys  in  question  upon  her  husband's  indebt- 
edness to  Mr.  Walker,  constituted  part  of  the  original 
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agreement  under  which  and  pursuant  to  which  the  de- 
fendants rendered  their  services,  there  was  a  sufficient 
consideration  for  plaintifTs  promise  to  make  snch  ap- 
plication, and  she  was  bound  to  make  it  or  allow  it  to 
be  made. 

And  the  application  having  been  actually  madcs  the 
jury  should  have  been  further  instructed  that  if  such 
application  was  made  by  the  defendants  pursuant  to  a 
cladm  of  right  under  the  agreement  under  which  tlie 
services  were  rendered,  and  the  final  arrangement 
under  which  the  plaintiff  received  a  check  for  the  bal- 
ance and  some  receipts,  was  made  in  settlement  of  the 
question  in  controversy,  the  plaintiff  could  not  there- 
after disafEirm  such  settlement.  In  such  case  it  could 
make  no  difference  whether  the  agreement  was  in  writ- 
ing or  not. 

The  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellants  to  abide  the 
event. 

Sedgwiok,  Oh.  J.,  concurred. 


SUTHERLAND  TENNEY,  Respondent,  v.  MARY 

A.  BERGER,  Appellant. 

AttoTTiey  and  dien^ — entirety  of  contract  between — compeneatum — right 
of  attorney  to  terminate  relations^  and  Juno  exercised. 

Where  aD  attorney  is  employed  to  file  and  prosecute  objections  to  a 
will  to  prevent  its  admission  to  probate,  his  employment  ceases  with 
the  withdrawal,  by  his  client's  consent,  of  the  objections,  and  the 
entry  of  a  decree  admitting  the  will  to  probate,  and  the  fact  that 
under  the  contract  of  employment  he  had  agreed  to  accept  for  his 
services  whatever  his  client  saw  fit  to  give  him,  raises  no  presump- 
tion that  a  subsequent  employment  to  obtain  the  revocation  of  such 
probate,  was  made  upon  a  like  condition. 
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Though  an  attorney  be  employed  to  conduct  a  certain  proceeding  as 
an  entirety,  he  may,  at  any  stage,  for  lawful  cause  and  upon  reason- 
able notice,  terminate  tlie  relations  between  him  and  his  client,  and 
recover  for  the  services  rendered,  no  agreement  in  that  regard  hav- 
ing been  made  by  him. 

That  the  client,  against  the  attorney's  consent,  introduces  into  the 
proceeding,  as  counsel,  one  against  whom  the  attorney  has  personal 
and  professional  objections,  and  with  whom  he  is  unwilling  to  be 
associated,  is  lawful  cause  for  withdrawal. 

Before  Sedgwick,  Ch.  J.,  Speir  and  Freedman,  J  J. 

Decided  December  5,  1881. 

Appeal  from  judgment  entered  upon  the  report  of 
a  referee. 

The  facts  are  stated  in  the  opinion. 

Lindley  &  LindUy^  attorneys,  and  John  Lindley^ 
of  counsel,  for  respondent,  urged : — I.  It  was  of  the 
essence  of  the  second  contract  of  retainer  that  the 
counsel  in  the  case,  if  any,  should  be  those  named, 
and  when  another  was  brought  into  the  case  the  con- 
tract was  broken. 

II.  The  plaintiff  could,  in  any  eventj  resign  as  attor- 
ney for  the  defendant  in  the  will  contest  after  giving 
due  notice  (Bathgate  t).  Haskins,  59  N.  Y,  535 ;  Gustine 
t).  Stoddard,  2^  Hun,  709). 

III.  In  Ogden  t?.  Devlin  (52  Super.  CL  631),  it  is  said 
by  this  court  that  a  client  may  change  his  attorney  of 
record  at  will  upon  complying  with  the  necessary  con- 
ditions. Why  should  not  this  rule  work  both  ways  ? 
The  plain tiflf  not  only  had  liberty  so  to  withdraw,  but 
he  had  good  cause  for  withdrawing  (Trust  v.  Repoor, 
15  How.  Pt.  570). 

IV.  If  the  defendant  relies  ui)on  a  special  agree- 
ment as  a  defense,  the  burden  is  on  her  to  show  it.  It 
is  conceded,  that  under  the  first  retainer  plaintiff  was 
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under  a  special  agreement  with  the  defendant  with 
reference  to  the  probate  proceedings,  that  if  that  was 
a  short  matter  and  closed  np  quickly  plaintiff  would  be 
satisfied  with  whatever  defendant  saw  fit  to  give  him. 
But  when  the  decree  was  entered  in  the  surrogate's 
court  against  plaintiflPs  client  on  March  13,  1877, 
plaintiffs  employment  as  attorney  under  the  first  re- 
tainer was  ipso  facto  and  by  operation  of  law  termi- 
nated {Cokes^  2d  Inst.^  fol.  378,  note  5  ;  Lusk  v.  Hast- 
ings, 1  HiU,  656  ;  Walradt  v.  Maynard,  3  Barh.  684). 

Lord  cfe  Lord^  attorneys,  and  Scott  Lord^  Jr.y  of 
counsel,  for  appellant,  among  other  things,  urged : — 
I.  Independent  of  any  contract,  the  plaintiffs  retainer 
would  continue  until  the  end  of  the  case  (Bathgate  v. 
Haskin,  69  N.  Y,  533).  The  obligation  of  an  attorney 
is  to  attend  to  a  suit  until  it  is  determined,  and  if  he 
has  abandoned  it  without  lawful  cause,  he  cannot 
recover  fees  (Seymour  v.  Gager,  13  Hun^  29  ;  C.  &  St. 
L.  R.  R.  Co.  V.  Koener,  3  Brad,  \Ill.'\  248 ;  Nichols  «. 
Wilson,  2  Bowl.  {Bail,  CL]  N,  S.  1031  ;  Creswell  x, 
Byron,  14  Vesey,  Jr,  271,  273  ;  Opinion  of  Lord  Eldon, 
1  Tidd  Pr.  86  ;  Tangan  v,  Castleton,  30  Vt.  285  ;  Davis 
7).  Smith,  48  /c?.  .62;  2  Oreml,  Ev.  §  142;  Bracy  v. 
Carter,  2  Ad.  &  E.  373  ;  Symes  v,  Nipper,  Id.  373,  note  ; 
Stokes  V.  Trumper,  2  Kay  &  T.  232;  Vansandar  v. 
Brown,  9  Bing.  402 ;  Whitehead  v.  Lord,  21  Law  J.  R. 
N.  8.  Exch,  239 ;  WeeJcs  on  Atts.  §§  256,  316).  A 
party  has  the  right  to  be  represented  by  counsel,  dis- 
tinct from  the  privilege  of  appearing  by  attorney. 
"The  capacities  are  distinct"  (Easton  v.  Smith,  1 E,  D. 
Smithy  318).  The  ordinary  retainer  of  an  attorney 
does  not  authorize  him  to  employ  associate  counsel  {In 
re  Bleakley,  5  Paige^  311 ;  Cook  v.  Ritter,  4  E.  D. 
Smith,  253 ;  Dwight  o.  Dada,  12  N.  T.  W.  D.  302). 
The  party  is  to  employ  the  counsel.  The  attorney 
is  not  authorized  to  employ  one  (Briggs  v.  Georgia, 
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10  Vt.  68 ;  Paddock  v.  Colby,  13  Id.  248 ;  Scott  v. 
Hoxie,  Id.  50 ;  Voorhees  v.  Harrison,  22  La.  An. 
85  ;  Willard  v.  Danville,  45  Vt.  93 ;  Weeks  on  Attys, 
§  266;  also  pp.  418,  420).  Under  a  retainer  as  an 
attorney  he  cannot  perform  the  duties  of  a  counsel 
and  claim  compensation  therefor  (Easton  v.  Smith, 
1  E.  B.  Smithy  380).  It  is  therefore  respectfully  sub- 
mitted that  the  plaintiff  had  no  reasonable  or  lawful 
cause  for  abandoning  the  case,  and  that  in  so  abandon- 
ing it  he  relieved  the  defendant  from  any  liability  to 
him  for  his  services  as  such  attorney. 

By  THE  Court. — Freedman,  J. — This  action  was 
brought  by  the  plaintiff  to  recover  for  services  rendered 
to  the  defendant  as  attorney,  and  the  referee  gave 
judgment  for  the  plaintiff.  The  parties  having  stipu- 
lated that  the  finding  of  the  referee  determining  the 
value  of  the  services  should  not  be  disturbed  on  this 
appeal,  I  fail  to  discover  in  the  remainder  of  the  case 
any  ground  calling  for  a  reversal  of  the  judgment. 
The  other  findings  of  fact  appear  to  be  sustained  by 
the  evidence,  and  to  support  the  conclusions  of  law 
based  thereon. 

Under  the  retainer  of  February  24,  1877,  the 
plaintiff  was  to  file  and  prosecute  objections  to  the  will 
to  prevent  its  admission  to  probate,  and  under  a  spe- 
cial agreement  with  the  defendant  with  reference  to 
the  proceedings  deemed  necessary  for  that  purpose,  he 
consented  that  he  would  be  satisfied  with  whatever 
defendant  saw  fit  to  give  him.  The  contest  ended  with 
the  withdrawal  of  the  objections  with  defendant's  con- 
sent, and  the  entry  of  a  decree  on  March  13,  1877, 
admitting  the  will  to  probate.  With  the  entry  of  this 
decree  the  employment  of  the  plaintiff  as  attorney 
came  to  an  end,  and  the  plaintiff  is  satisfied  with  the 
amount  admitted  by  the  defendant  to  be  due  to  him 
up  to  this  time,  and  so  found  by  the  referee. 
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When,  in  the  following  month  of  May,  the  defend- 
ant resolved  to  re- open  the  contest  over  the  will,  and 
again  retained  the  plaintiff  to  procure  a  revocation  of 
the  probate,  she  employed  him  for  a  new,  distinct  and 
not  only  technically,  but  essentially,  different  proceed- 
ing. Upon  this  new  retainer  no  allusion  was  made  by 
either  side  as  to  plaintiff's  compensation,  and  the 
implication  therefore  is  that  the  plaintiff  was  to  be  paid 
a  reasonable  value  for  his  services.  If  the  fact  was 
otherwise,  the  burden  is  upon  the  defendant  to  show 
it,  and  this  she  has  not  done. 

Now,  it  is  true  that  this  new  contract  was  entire  in 
the  sense  that  the  plaintiff,  as  the  attorney  retained, 
was  bound  to  attend  to  the  proceeding  until  its  final 
determination,  and  that,  if  he  abandoned  it  without 
lawful  cause  before  that  stage  was  reached,  he  cannot 
recover  any  compensation.  But  notwithstanding  that, 
the  defendant  retained  the  right  which  every  client 
has,  to  change  at  any  time  her  attorney  at  her  owi^ 
volition,  subject  only  to  such  conditions  as,  in  case  of 
dispute,  the  court  might  impose,  and  the  plaintiff 
retained  the  right  to  terminate,  at  any  stage  of  the 
proceeding,  the  relation  existing  between  him  and  the 
defendant,  for  lawful  cause  and  on  reasonable  notice. 
On  withdrawing  from  the  case  at  the  time  and  in  the 
manner  he  did,  the  plaintiff  only  exercised  this  reserved 
right.  There  is  no  question  as  to  the  sufficiency  of  the 
notice,  and  the  evidence  sufficiently  establishes  lawful 
cause.  The  relation  between  attorney  and  client 
requires  great  confidence  and  perfect  harmony  between 
the  parties  to  it,  and  the  introduction  into  the  case  by 
the  client,  against  the  attorney's  consent,  of  a  gentle- 
man as  counsel,  against  whom  the  attorney  has  i)er- 
sonal  and  professional  objections,  and  with  whom  he  is 
unwilling  to  be  associated,  constitutes  lawful  cause  for 
withdrawal.  In  the  case  at  bar  the  defendant  was 
guilty  of  such  conduct.     This  left  the  plaintiff  at  lib- 
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erty  to  cliarge  the  reasonable  value  of  his  services  up 
to  the  time  of  his  withdrawal. 

The  judgment  should  be  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  Speir,  J.,  concurred. 


WILLIAM   H.    LEARNED,    Appellant,   n.    WIL- 
LIAM  E.  TILLOTSON,  Respondent. 

Diseantimtance  of  action — right  to. 

Plaintiff  is  not  entitled  to  discontinue,  as  of  course,  on  payment  of 
costs,  after  verdict  by  jury  or  decision  by  the  court.  From  the  time 
a  determination  has  been  reached,  defendant's  right  to  enter  the 
formal  judgment  or  decree  becomes  superior. 

Before  Speie  and  Freedman,  JJ. 

Bedded  December  5,  1881. 

Appeal  by  plaintiff  from  order  vacating  order  of 
discontinuance. 

Stickney  <fe  Shepardj  for  appellant. 

Root  &  Martin^  for  respondent. 

By  the  Court.  —  Freedman,  J. — Although  a 
plaintiff  may,  in  general,  discontinue  his  action  upon 
payment  of  costs  as  a  matter  of  course  at  any  time  be- 
fore judgment  or  decree,  and  notwithstanding  a  pend- 
ing motion  which  has  been  ordered  to  stand  over,  yet 
there  is  no  valid  discontinuance  of  an  action  without  an 
order  to  that  end,  and  the  court  to  which  the  motion 
for  leave  to  discontinue  is  addressed,  has  a  discretion, 
under  all  the  circumstances  of  the  case,  whether  or  not 
to  refuse  it  (Caiieton  v.  Darcy,  75  N,  Y.  375). 
.  The  words  "before  judgment  or  decree"  mean 
before  a  determination  has  been  reached.  The  plaintiff 
may,  therefore,  exercise  his  right  during  the  trial  or 
hearing.  Perhaps  he  may  even  exercise  it  during  the 
time  the  cause  remains  submitted  and  undecided.    But 


LEARNED  v.  TILLOTSON.  17 

Opinion  of  the  Court,  by  Frbedman,  J. 

after  verdict  by  jury  or  decision  by  the  court  the 
plaintiflE  is  too  late.  From  that  time  the  defendant's 
right  to  enter  the  appropriate  formal  judgment  or 
decree  becomes  superior.  Especially  in  equity  cases 
the  rule  was  formerly  strictly  observed  that,  "if  the 
issue  has  been  tried  and  determined  in  favor  of  the  de- 
fendant, the  plaintiff  cannot  move  to  dismiss,  because 
the  defendant  may  have  it  set  down  on  .the  equity 
reserved,  in  order  to  obtain  a  formal  dismissal  of  the 
bill,  so  as  to  enroll  it  as  a  final  judgment,  and  thereby 
make  it  pleadable." 

The  present  action  is  for  an  accounting  for  an 
alleged  partnership  adventure.  Issues  were  tried  by  a 
jury  and  determined  in  favor  of  the  plaintiff,  and  there- 
upon the  plaintiff  proceeded  to  the  final  hearing. 
Finally,  upon  all  the  proofs,  the  court  at  special  term, 
in  an  opinion  filed,  announced  as  its  decision  that  the 
complaint  should  be  dismissed  on  the  merits,  with 
costs.  The  court  did  not  direct  notice  of  settlement  of 
findings.  Defendant's  attorney,  however,  gave  such 
notice,  but  before  the  findings  could  be  settled,  the 
plaintiff  entered  ex  parte  an  order  discontinuing  the 
action  upon  payment  of  costs.  The  defendant  moved 
at  once  on  an  affidavit  stating  the  facts  for  a  vacation 
of  the  order.  The  motion  was  granted,  and  from  the 
order  entered  thereon  the  plaintiff  appealed.  As  the 
plaintiff  had  had  the  full  benefit  of  his  special  verdict, 
and  had  prosecuted  the  action  until  he  ascertained 
authoritatively  what  the  final  determination  was  to  be, 
the  defendant's  right  to  the  entry  of  the  appropriate 
formal  judgment  had  attached  and  was  properly  pro- 
tected. 

The  order  should  be  affirmed,  with  costs. 

Speib,  J.,  concurred. 
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CORNELIA  D.  EARLE,  Respondent,  v.  WILLIAM 
P.  EARLE,  Impl'd,  &o.,  Appellant,  et  al. 

Testamsntary  tnutees — acceptance  and  renunciation  of  truU — oUig€Ui<m» 

and  liabilities  of  trustees. 

Where  the  same  persons  are  appointed  by  a  testator  executors  and 
trustees,  in  the  absence  of  express  words  to  the  contrary,  the  trust 
attaches  to  the  office  rather  than  to  the  person  of  the  executors,  and 
the  probate  of  the  will  and  acceptance  of  the  executorship  will  be 
deemed  an  acceptance  of  the  trust ;  d  fortiori,  this  is  so  when  the 
word  'trustee  "  is  not  used  in  the  will,  but  the  trust  is  imposed 
upon  the  executors  therein  named. 

Where  testamentary  trustees  so  appointed  [have  duly  and  properly 
acted  under  the  trust  to  the  time  of  their  accounting  as  executors, 
and  by  the  decree  thereon  are  adjudged  to  be  in  possession  of  the 
trust  funds  and  directed  to  invest  the  same  as  provided  in  the  will, 
in  the  absence  of  a  disclaimer  by  them  on  the  accounting,  or  a 
renunciation  with  the  due  consent  of  the  cestuis  que  trust  or  the 
sanction  of  the  court,  if  such  trustees  thereafter  perform  only 
formal  acts  relating  to  the  trust,  and  permit  another,  either  as  their 
employee  or  as  an  usurper,  to  assume  the  substantial  control  of  the 
estate,  which  is  by  his  bad  management  wasted  and  lost,  said 
trustees  are  jointly  and  severally  liable  to  account  to  the  cestuis  que 
trust  for  such  person's  acts,  though  they  may  have  supposed  them- 
selves released  from  the  obligations  of  the  trust  by  their  accounting 
as  executors. 

Where,  shortly  after  such  accounting,  one  of  said  executors  and 
trustees,  who  was,  before  his  acceptance  of  the  trust,  a  non-resident, 
again  leaves  the  State  and  continues  thereafter  to  reside  out  of  the 
same,  and  is  for  that  reason  removed  as  executor  by  the  surrogate 
without  prejudice  to  his  co-executors,  and  thereafter  ceases  to  act 
toward  the  estate  in  any  capacity  whatever,  he  may  be  deemed,  in 
such  an  action  by  the  cestuis  qui  trust  against  the  remaining 
trustees,  to  have  renounced  the  said  trust  without  a  discharge  by 
the  court,  and  the  whole  estate  vested  in  the  remaining  trustees. 
Said  person  is  not  a  necessary  party  to  such  an  action,  especially 
where  it  appears  that  the  mismanagement  complained  of  did  not 
occur  while  lie  was  in  office  as  executor. 

Before  Sedgwick,  Ch.  J.,  and  Speib,  J. 

Decided  December  5,  1881. 
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Appeal  by  defendant,  William  P.  Earle,  from  an  in- 
terlocutory judgment  rendered  at  special  term,  requir- 
ing him  to  account  as  executor  and  trustee. 

The  facts  as  found  by  the  court  are  substantially 
as  follows : — 

Morris  Earle  died  May  7,  1859,  leaving  a  large 
estate.  He  left  him  surviving  his  widow,  Mary  E.  Earle, 
and  seven  children,  Morris  D.  Earle,  James  Earle, 
William  C.  Earle,  Mary  E.  Earle,  afterwards  the  wife 
of  John  Jardine,  and  since  deceased,  Cornelia  D.  Earle, 
Ellen  F.  Earle,  the  wife  of  Charles  N.  Plagg,  and 
Charles  Earle. 

His  will  was  admitted  to  probate  by  the  surrogate 
of  New  York  county,  May  27, 1859.  By  it,  the  executors 
were  directed  to  invest  one-third  of  the  estate  and  pay 
the  income  to  the  widow  during  her  life.  The  residuary 
estate  was  divided  equally  among  the  testator' s  children, 
and  the  executors  were  directed  to  invest  each  share 
and  apply  the  income,  or  so  much  as  should  be  neces- 
sary, to  the  support  and  education  of  the  child  to  whom 
the  same  was  devised  during  his  or  her  minority,  and 
upon  such  child's  attaining  twenty-one  years  of  age  to 
pay  over  to  him  or  her  $10,000  of  the  principal,  and  * 
thenceforward  to  apply  the  income  of  the  residue  of 
such  share  to  the  uses  of  such  child  until  he  or  she 
should  attain  thirty  years  of  age,  when  the  further  sum 
of  $20,000  was  to  be  paid  over,  the  income  of  the 
remainder  of  the  share  to  be  applied  to  the  use  of  such 
child  until  he  or  she  should  attain  forty  years  of  age, 
when  the  whole  balance  was  to  be  paid  over.  William 
P.  Earle,  the  brother  of  the  deceased,  Charles  B.  Dodd, 
his  brother-in-law,  and  Mary  B.  Earle,  his  widow,  were 
appointed  executors  and  executrix,  and  duly  qualified 
as  such. 

In  April,  1861,  upon  a  petition  filed  by  William  P. 
Earle  and  Charles  B.  Dodd,  an  accounting  was  had 
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before  the  surrogate,  and  in  April  25, 1861,  a  decree 
was  made  therein,  by  which  it  appeared  thatthe  execu- 
tors then  had  on  hand  $206,807.36  of  principal,  and 
$5,472.24  of  income,  and  it  was  directed  that  $74,741.09 
be  invested  and  the  income  paid  to  the  widow  during 
her  life,  and  that  $106,772.95  be  invested  for  the  benefit 
of  Wm.  C.  Earle,  Mary  E.  Earle,  Cornelia  D.  Earle,  Ellen 
F.  Earle,  and  Charles  Earle,  infant  children  of  the 
deceased,  share  and  share  alike,  the  principal  and  in- 
come to  be  paid  to  them  according  to  the  provisions  of 
the  wUl. 

On  May  31, 1861,  the  surrogate  made  an  order  upon 
the  application  of  Morris  D.  Earle,  removing  Charles 
B.  Dodd  as  an  executor,  on  the  ground  that  he  had 
removed  from  the  State  and  refused  to  give  bonds, 
and  after  this  time  said  Dodd  ceased  to  have  any- 
thing whatever  to  do  with  the  management  of  the 
estate.  William  P.  Earle  and  Mary  E.  Earle  were 
aware  of  the  discharge  of  Dodd,  and  his  removal  to 
Hartford  about  the  same  time. 

The  estate  at  the  time  of  the  removal  of  Dodd  con- 
sisted of  bonds  and  mortgages,  cash  deposited  to  the 
credit  of  the  estate  in  the  city  bank  and  a  small  amount 
of  State  and  city  bonds.  The  deposit  in  the  bank 
could  be  drawn  against  by  checks  signed  by  either  one 
of  the  executors  or  the  executrix.  The  securities  of 
the  estate  were  in  a  box  in  the  name  of  the  estate  in  the 
vaults  of  the  city  bank.  The  key  of  the  box  was  kept 
at  the  office  of  Earle  &  Co.,  which  had  been  the  head- 
quarters of  the  executors  during  the  settlement  of  the 
estate.  Neither  of  the  remaining  executors,  at  that 
time  or  thereafter,  took  actual  possession  of  the  funds, 
or  took  any  steps  whatever  for  the  care,  custody  or 
investment  of  the  same  ;  both  wholly  neglected  to  per- 
form any  of  the  duties  of  their  position  with  respect  to 
said  funds. 
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Mrs.  Earle  was,  to  the  knowledge  of  William  P. 
Earle,  totally  inexperienced  in  business. 

Thereafter  moneys  continued  to  be  paid  in  for  the 
estate  at  the  office  of  Earle  &  Co.,  and  Morris  D.  Earle, 
a  partner  in  and  the  cashier  of  the  firp,  assumed  charge 
of  the  estate  funds,  and  attended  to  the  receipt  of  the 
moneys.  He  was  succeeded  in  the  firm  by  his  brother, 
James  Earle,  who  from  that  time  assumed  the  entire 
charge  and  management  of  the  estate,  in  doing  which 
he  received  no  direct  authority  from  either  William  P. 
Earle  or  Mary  E.  Earle,  but  both  knew  he  was  so  act- 
ing, and  neither  made  any  objection.  They  i)ermitted 
him  to  do  as  he  pleased  without  inquiry.  In  all  formal 
matters  William  P.  Earle  continued  to  act  as  executor, 
and  signed  checks  on  the  estate  account,  and  assign- 
ments and  satisfactions  of  estate  mortgages  whenever 
requested  by  James  Earle.  Mrs.  Earle  did  the  same. 
James  Earle  took  possession  of  the  securities  of  the 
estate,  and  by  means  of  the  checks,  assignments  and 
satisfactions,  so  signed,  he  was  enabled  to  collect  the 
entire  funds  of  the  estate.  These  he  kept  in  his  own 
possession,  and  invested  and  reinvested  as  he  saw  fit. 
After  a  time  he  invested  such  moneys  in  second  mort- 
gages and  mortgages  upon  unimproved  New  Jersey 
property,  and  engaged  in  real  estate  speculations  with 
them,  until  finally  substantially  the  whole  estate  was 
wasted  and  lost. 

Mrs.  Earle  never  had  any  knowledge  or  information 
of  James  Earle' s  investments  in  second  mortgages  until 
the  fall  of  1876,  and  after  they  had  all  been  made. 

William  P.  Earle  had  learned,  as  early  as  AjDril  12, 
1873,  that  James  Earle  was  investing  the  funds  of  the 
estate  in  second  mortgages.  Upon  learning  this  fact 
William  P.  Earle  took  no  steps  to  prevent  James's 
further  acting  for  the  estate,  and  did  not  inform  Mrs. 
Earle. 

Plaintiff  and  defendants,  Ellen  F.  Flagg  and  Charles 


22  EARLE  V.   EARLE. 


Statement  of  the  Case. 


Earle  and  Mrs.  Jardine,  had  no  knowledge  of  James' s 
transactions. 

William  P.  Earle' s  only  defense,  other  than  that 
Charles  B.  Dodd  was  a  necessary  party,  was  that  he 
acted  upon  the  supposition  that  his  liability  ceased  with 
the  accounting  before  the  surrogate.  The  court  found 
that  this  was  not  according  to  the  fact. 

Further  facts  appear  in  the  opinion  of  the  court 
below. 

Upon  the  facts  the  court  found  the  following  con- 
clusions of  law : 

*'  I.  That  Charles  B.  Dodd  is  not  a  necessary  party 
to  this  action. 

"II.  That  there  should  be  a  reference  to  a  referee  to 
be  appointed  to  take  an  account,  in  which  the  defend- 
ants, Mary  E.  Earle  and  William  P.  Earle,  shaU  be 
charged  in  favor  of  the  said  Cornelia  D.  Earle,  Ellen  F. 
Flagg,  Charles  Earle  and  John  Jardine,  as  adminis- 
trator of  the  said  Mary  E.  Jardine,  for  their  respective 
shares  of  the  said  funds,  as  hereinbefore  fixed,  with  in- 
terest (except  upon  their  shares  of  the  said  $74,741.09, 
to  interest  upon  which  they  are  not  entitled  during 
the  life  of  the  said  Mary  E.  Earle)  as  follows :  Where 
the  said  funds  were  kept  invested  in  a  mode  which  the 
said  referee  shall  approve,  at  the  rate  actually  received : 
and  where  not,  at  the  rate  of  six  percent.,  with  annual 
rests.  And  the  said  Mary  E.  Earle  and  William  P. 
Earle  are  not  to  be  credited  with  or  allowed  any  loss 
caused  bv  the  action  of  the  said  James  Earle  or  Morris 
D.  Earle  in  dealing  with  the  said  funds,  or  making 
investments  of  tlie  same,  except  where  such  investments 
were  of  a  character  that  the  said  referee  shall  approve. 
And  the  said  Mary  E.  Earle  and  William  P.  Earle  are 
not  to  be  credited  with  or  allowed  any  loss  which  re- 
sulted from  their  neglect  to  keep  and  invest  the  said 
funds.  And  the  said  referee  shall  only  approve  such 
investments  of    such    funds    as  were  in  accordance 
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with  what  the  law  requires  for  the  investment  of  trust 
funds,  and  furthermore  as  the  said  Mary  E.  Earle  and 
William  P.  Earle  would  have  made  if  they  had  been 
personally  attending  to  the  matter,  and  had  employed 
such  care  and  diligence  as  prudent  men  in  general 
employ  in  their  owu  like  affairs,  and  directs  judgment 
accordingly." 

The  following  opinion  was  delivered  at  special 
term: 

Fbeedman,  J. — ^The  law,  it  is  true,  makes  a  dis- 
tinction between  the  office  of  executor  and  that  of  a 
testamentary  trustee.  It  is  the  duty  of  an  executor, 
as  such,  to  collect  in  the  property,  to  pay  the  debts  and 
general  legacies,  and  to  ascertain  the  residuum  either 
for  distribution  or  for  the  constitution  of  a  trust  fund. 
It  is  the  duty  of  a  trustee  to  deal  with  real  property 
in  trust,  and  to  invest  and  manage  the  particular  trust 
fund  arising  from  personal  property,  when  ascertained 
and  set  apart  as  such  in  accordance  with  the  directions 
of  the  will.  But  where  the  same  person  is  appointed 
executor  and  trustee,  the  probate  of  the  will  and  accept- 
ance of  the  executorship  will  be  deemed  an  acceptance 
of  the  trust  (Hanson  v.  Worthington,  12  Md.  418 ;  Wil- 
liams Z).  Conrad,  30  Barb.  624  ;  Booth  v.  Booth,  1  Beav. 
128 ;  Williams  v.  Nixon,  2  Id.  472  ;  Worth  v.  McAden, 
1  Dev,  &  Batt.  Eq.  209  ;  Judson  v.  Gibbons,  5  WeTid. 
226). 

Such,  at  least,  will  be  the  case  unless  the  office  and 
duties  of  executor  and  trustee  are  so  distinct  from 
each  other  that  the  office  of  the  one  can  be  accepted 
and  the  other  declined  at  the  same  time.  In  some 
States  the  trustee  is  required  to  give  bonds,  and  if 
he  fails  to  do  so  he  is  deemed  to  have  declined  the 
trust.  Under  such  circumstances,  a  different  rule  would 
obtain.  But  as  a  general  rule  the  trust  attaches  to  the 
office  rather  than  to  the  person  of  the  executor,  and 
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it  requires  express  words  to  establish  an  intention  on 
the  part  of  the  testator  that  the  trust  should  attach  to 
the  person  of  the  executor  rather  than  to  the  office. 

Merely  proving  the  will  without  doing  anything 
more,  is  not  sufficient  to  constitute  a  person  an  acting 
executor.  But  if  the  will  clothe  the  executorship  with 
special  trusts,  as  when  a  testator  directs  that  his  exec- 
utors shall  get  in  certain  outstanding  effects  to  be 
applied  to  a  particular  purpose,  a  person  cannot  make 
himself  executor  by  proving  the  will,  and  then  exempt 
himself  from  the  trusts  expressly  annexed  to  the  office 
{Lewin  on  Trusts^  230 ;  Mucklow  v.  Fuller,  Jac.  198). 
And  if  an  executor  be  also  trustee  of  real  estate  he  can- 
not desert  the  situation  of  trustee  and  accept  only  that 
of  executor  ;  the  acting  as  executor  is  an  acceptance 
of  the  entire  trusteeship. 

Where  a  person  is  appointed  trustee,  and  he  does 
not  intend  to  accept  the  trust,  great  care  must  be  had 
that  no  action  on  his  part  in  respect  to  the  trust  prop- 
erty may  fix  him  with  the  trust.  Any  act  which  would 
render  it  doubtful  whether  or  not  he  intended  to  act  as 
trustee  would  be  liable  to  be  construed  against  him. 
A  refusal  or  disclaimer  vests  the  estate  or  trust  in  the 
accepting  or  continuing  trustee  or  trustees,  for  trustees 
as  well  as  executors  hold  as  joint  tenants.  In  New 
York  this  is  expressly  i)rovided  for  by  statute.  There- 
fore before  one  who  has  been  named  as  trustee  con- 
sents to  do  anything  in  respect  to  the  trust,  he  should 
first,  unless  he  intends  to*  accept  the  same,  make  his 
refusal  to  accept  so  clear  and  definite,  that  by  no  possi- 
bility can  the  trust  vest  in  him.  "  Where  a  trustee  has 
so  disclaimed  that  the  trust  has  vested  entirely  in  those 
who  accept  it,  no  act  of  his  can  after  that  divest  the 
accepting  trustees  of  the  title. 

On  the  other  hand,  when  a  party  has  once  fixed 
himself  as  trustee  by  acts  which  amount  to  an  implied 
acceptance  of  the  trust,  he  cannot  afterwards  divert 
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himself  of  that  character  by  disclaimer  or  renunciation 
without  the  consent  of  cestuis  que  trust  or  the  sanction 
of  the  court.  To  be  available,  a  disclaimer  must  be 
made  in  such  a  way  that  it  can  be  deemed  to  have  been 
made  at  the  time  of  the  creation  of  the  trust.  For  if 
the  estate  has  actually  vested  in  the  trustee,  he  cannot 
divest  himself  of  it  by  mere  disclaimer  (Reed  v.  True- 
love,  AmhL  417 ;  Stacy  v.  Elph,  1  Mylne  &  K.  195 ; 
Sheppard  v.  McEver,  4  Johns.  Oh.  136 ;  Crugar  z. 
Halliday,  11  Paige,  314  ;  Chapin  v.  Gwins,  1  Hice  Eq, 
133).  There  are  exceptional  cases,  as  Craig  v,  Craig 
(3  Barb.  Ch.  76) ;  Wood  v.  Brown  (34  N.  T.  337), 
&c.,  in  which  it  has  been  held  that  a  trustee  may  resign 
as  to  certain  particular  trusts  in  a  will,  and  another 
may  be  appointed  therefor,  and  the  original  trustee 
remain  as  to  the  general  trusts  if  they  are  separable, 
and  that  a  trustee  may  be  removed  as  to  some  trusts 
and  restrained  as  to  others,  but  they  are  in  harmony 
with  the  general  rule  stated. 

So  it  may  be  conceded  that  at  the  time  of  the  final 
accounting  as  executor  pursuant  to  the  statutes  of  this 
State,  an  executor  may  disclaim  to  act  as  trustee,  and 
that  where  such  disclaimer  is  embodied  in  the  surrogate' s 
decree,  such  executor  is  not  liable  thereafter  by  reason 
of  any  duty  which  otherwise  would  devolve  upon  him 
as  trustee  under  the  will. 

In  these  exceptional  cases  relief  is  granted  by  the 
court  upon  special  application  for  that  purpose.  In 
all  other  cases  the  trust  conferred  by  the  will  can  only 
be  renounced  by  a  disclaimer  seasonably  made  as  here- 
inbefore stated,  and  thougli  it  need  not  be  In  such  form 
as  to  pass  an  estate  in  the  property  devised  (Burritt  v. 
'  Sillman,  13  If.  T.  93),  it  must  nevertheless  be  clear  and 
unequivocal. 

In  the  case  at  bar  the  word  ''trustee"  is  not  used  in 
the  will.  The  execution  of  the  trust  created  by  it  was 
imposed  upon  the  executrix  and  the  executors  named 
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therein.  The  trust,  therefore,  attached  to  their  office 
and  not  merely  to  their  persons,  and  they  not  only 
proved  the  will,  but  qualified  and  acted  under  it.  They 
must  therefore  be  deemed  to  have  accepted  the  trust, 
and  they  are  accountable  for  its  due  execution,  unless 
they  renounced  by  a  disclaimer  sufficient  for  that  pur- 
pose, or  were  relieved  by  the  court.  There  is  no  pre- 
tense that  they  were  relieved  by  the  consent  of  the 
cestuis  que  trust.  Most  of  them,  in  fact,  were  not  in  a 
position  to  consent. 

The  defendant,  Mary  B.  Earle,  having  failed  to 
answer,  the  complaint  stands  confessed  by  her. 

As  to  the  defendant,  William  P.  Earle,  it  is  con- 
ceded that  he  filed  no  renunciation  or  disclaimer ;  that 
no  such  fact  is  noted  in  the  surrogate's  decree,  and 
that  he  was  not  relieved  by  the  sanction  of  any  court. 
Nor  can  I  find  in  the  evidence  anything  which  could  be 
taken  as  a  renunciation  or  disclaimer,  if  the  fact  could 
be  proved  by  circumstantial  evidence.  His  mere  sup- 
position or  belief,  to  which  he  testified,  that  after  the 
accounting  he  was  not  bound  to  do  anything  more,  is 
clearly  insufficient,  and  the  fact  is,  that  in  some  in- 
stances he  continued  to  act.  He  must  therefore  be 
deemed  to  have  accepted  the  trust,  if  it  were  necessary 
to  show  such  acceptance,  and  the  trust  did  not  belong 
to  him  as  executor. 

This  being  so,  the  defendant,  William  P.  Earle, 
whether  considered  as  trustee  or  executor,  was  bound 
to  use  such  care  and  diligence  for  the  preservation  of 
the  estate  as  prudent  men  in  general  employ  in  their 
own  like  affairs.  True,  a  trustee,  as  a  general  rule,  is 
not  held  responsible  for  any  losses  occurring  in  the 
management  of  the  trust  property,  so  long  as  he  acted 
in  good  faith  in  the  exercise  of  a  fair  discretion,  and 
in  the  same  manner  as  he  would  ordinarily  do  in  regard 
to  his  own  property  (2  Story  Eq.  154,  §  1272).  It  has 
also  been  held  that  each  of  several  trustees  is  not  bound 
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to  take  upon  himself  the  conduct  of  every  part  of  the 
trust,  and  that  where,  according  to  the  reasonable  ne- 
cessities of  business,  trust  funds  came  into  the  hands  of 
one  trastee  and  a  loss  happened  from  the  default  of 
such  trustee,  the  others  were  not  liable,  though  for  the 
sake  of  conformity  they  joined  in  the  execution  of  a 
receipt  or  conveyance  or  other  disposition  of  the  trust 
estate.  But  this  exemption  from  liability  exists  only 
when  it  is  made  to  appear  that  the  default  of  one  oc- 
curred in  spite  of  the  exercise  of  the  requisite  care  and 
diligence  by  those  who  seek  immunity.  The  moment 
want  of  care  and  diligence  is  shown,  which  contributed 
to  the  loss,  the  case  is  taken  out  of  the  general  rule 
and  the  liability  attaches.  It  is  the  same  in  the  case 
of  executors.  That  in  such  a  case  executors  are  liable, 
has  been  held  in  Clarke  v.  Clarke  (8  Paige^  153);  Adair 
©.  Brimmer  (74  N.  Y.  566);  Croft,  as  Ex.  &c.,  v, 
William  (23  HuUy  102). 

And  that  trustees  are  liable  has  also  been  repeatedly 
affirmed.  Thus,  in  Townley  v.  Sherboume  {Bridg, 
85),  Lord  Keeper  Coventry,  under  the  advice  of  the 
associate  judges,  after  deciding  that  a  trustee  was  not 
liable  for  rents  which  had  properly  come  into  the 
hands  of  a  co-trustee,  and  had  not  been  paid  over,'  said  : 
"but  if,  upon  proof  s  or  circumstances,  the  court  should 
be  satisfied  that  there  had  been  any  dolus  mains  or 
any  evil  practice,  fraud  or  evil  intent  in  him  that  per- 
mitted his  companion  to  receive  the  whole  profits,  he 
should  be  charged,  though  he  received  nothing." 

So  where  two  trustees,  with  power  of  sale,  had  con- 
veyed the  estate  to  the  purchaser  and  had  both  signed 
the  receipt  for  the  money,  yet  one  of  them  only  had 
received  it,  and  years  thereafter  died  without  having 
accounted  for  the  money,  and  it  was  proved  that  his 
co-trustee  was  cognizant  of  the  misemployment  of  the 
fund,  but  took  no  active  measures  to  recover  it,  the 
court  held  that  he  had  been  guilty  of  a  breach  of  trust 
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and  was  answerable  because,  as  soon  as  a  trustee  is  fixed 
with  a  knowledge  that  his  co-trustee  is  misapplying 
the  money,  a  duty  is  imposed  upon  him  to  bring  it 
back  into  joint  custody  of  those  who  ought  to  take  bet- 
ter care  of  it  (Brice  v.  Stokes,  11  Ves.  319  ;  Williams  v. 
Nixon  2  Beav.  475 ;  Booth  v.  Booth,  1  Id.  125).  For  a 
trustee  is  bound  to  manage  and  employ  the  trust  prop- 
erty for  the  benefit  of  the  cestui  que  tricot  with  the  care 
and  diligence  of  a  provident  owner  (Hutchinson  v. 
Lord,  1  Wis.  286 ;  Higgins  v.  Whitson,  20  Barb.  141 ; 
Story  Eq.  §  1275  ;  Oliver  v.  Court,  8  Price,  127). 

The  defendant,  William  P.  Earle,  was  bound,  there- 
fore, to  manage  and  invest  the  trust  estate  accord- 
ing to  the  directions  of  the  will  and  of  the  decree  of 
the  surrogate,  made  in  accordance  therewith,  for  the 
benefit  of  the  beneficiaries  under  the  wUl,  and  to  look 
after  the  investments,  with  the  care  and  diligence  of  a 
provident  owner.  By  the  surrogate's  decree,  made 
upon  his  petition  for  an  accounting,  he  was  adjudged 
to  be  in  the  possession  and  control  of  the  trust  estate, 
but  he  neglected  to  take  actual  possession  and  allowed 
Morris  D.  Earle  and  James  Earle  to  do  as  they  pleased. 
If  he  employed  them,  he  is  liable  for  their  acts,  for  a 
trustee  or  executor  cannot  delegate  his  powers.  If  he 
did  not  employ  theni  he  is  Uable,  because  he  did  noth- 
ing to  protect  the  estate  against  mismanagement.  Even 
if  he  had  transferred  the  whole  trust  estate  to  the  execu- 
trix, Mary  E.  Earle,  who  was  wholly  inexperienced 
in  business  matters  in  his  knowledge,  and  Morris  D. 
Earle  had  acted  under  her  special  direction  and  with 
her  approval  in  every  instance,  of  which  there  is  no 
proof,  the  defendant,  William  P.  Earle,  under  the  de- 
cision in  Clarke  v.  Clarke  (8  Paige,  153),  would  still 
be  liable  for  waste  which  the  exercise  of  the  requisite 
care  and  diligence  on  his  part  could  have  prevented. 
At  least,  the  liability  would  attach  in  favor  of  such  of 
the  beneficiaries  under  the  will  as  are  not  estopped  by 


EARLE  9.   EARLE.  29 


Statement  of  the  Case. 


reason  of  their  participation  in  or  approval  of  the  mis- 
management, from  insisting  upon  it,  and  in  the  case  of 
the  plaintiff,  and  the  defendants,  Ellen  F.  Flagg, 
Charles  Earle  and  John  Jardine,  as  administrator  of 
Mary  E.  Jardine,  deceased,  who  have  joined  in  the 
plaintiffs  prayer  for  relief,  it  is  clear  that  no  such  es- 
toppel exists. 

Unless,  therefore,  Charles  B.  Dodd  is  such  a  neces- 
sary party  to  this  action  that  without  his  presence  the 
relief  prayed  for  cannot  be  granted,  the  plaintiff  and 
the  three  defendants  named  are  entitled  to  the  account- 
ing sought,  both  as  to  the  fund  of  $106,702.95,  and  the 
fund  of  $74,741.09,  for  they  have  an  interest  in  both, 
though  a  different  one  in  each. 

Upon  this  point  the  evidence  shows  that  Charles  B. 
Dodd,  at  the  time  of  the  decease  of  the  testator,  was  a 
resident  of  Hartford,  Conn. ;  that  shortly  thereafter  he 
came  to  the  city  of  New  York,  and  took  part  in  the 
administration  of  the  estate  ;  that  shortly  after  the  ex- 
ecutors, accounting  and  the  decree  of  the  surrogate  made 
therein,  he  returned  to  Hartford  ;  that  almost  immedi- 
ately thereafter,  and  on  or  about  May  31, 1861,  by 
reason  of  his  removal  from  the  State,  the  surrogate  of 
New  York,  on  the  application  of  Morris  D.  Earle, 
made  an  order  by  which  the  letters  testamentary  to  the 
said  Charles  B.  Dodd  were  superseded  and  his  author- 
ity and  right  to  act  as  executor  revoked,  without  prej- 
udice, however,  to  the  rights  of  the  defendants,  William 
P.  Earle  and  Mary  E.  Earle,  as  continuing  executor 
and  executrix,  and  that  from  that  time  Charles  B.  Dodd 
wholly  ceased  to  act  in  any  character  whatever.  Under 
these  circumstances  and  the  trusts  created  by  the  will 
being  attached  to  the  oflBce  of  the  executors,  as  already 
shown,  Charles  B.  Dodd  may  be  deemed,  upon  the 
revocation  of  the  letters  to  him,  to  have  renounced  the 
said  trusts,  and  his  discharge  by  the  court  as  trustee 
was  not  necessary,  but  the  whole  trust  estate  became 
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vested  in  the  defendants,  William  P.  Earle  and  Mary 
E.  Earle  as  continuing  executor  and  executrix  (In  the 
Matter  of  Bull,  31  How.  Fr.  69 ;  Beekman  v.  Bonser, 
23  If.  Y.  298  ;  In  re  Stevenson,  3  Paige,  420). 

Moreover,  it  affirmatively  appears,  and  it  is  con- 
ceded, that  up  to  the  time  of  the  revocation  of  the 
letters  of  Dodd  there  was  no  loss ;  that  none  subse- 
quently occurred  by  reason  of  investments  made  prior 
to  that  time ;  that,  so  far  as  he  had  participated  in  mak- 
ing investments,  he  had  been  careful  and  diligent,  and 
that  while  he  had  discharged  his  duties,  he  had  dis- 
charged them  faithfully.  Moreover,  the  revocation  of 
the  letters  to  him  seems  to  have  been  considered  by  all 
parties  as  a  termination  of  his  right  to  act  in  any  capac- 
ity. Upon  the  whole  case,  therefore,  and  the  liability 
of  executors  and  trustees,  based  upon  a  breach  of  duty 
or  trust,  being  a  joint  and  several  one,  Charles  B.  Dodd 
is  not  a  necessary  party  to  this  action. 

There  must  be  judgment  directing  the  defendants, 
William  P.  Earle  and  Mary  E.  Earle,  to  account  in  the 
manner,  to  the  extent,  and  upon  the  principles  set 
forth  in  my  findings  of  fact  and  conclusions  of  law. 

John  M.  Martin  and  F.  N.  Bangs^  for  appellant. 

John  H.  Olover,  for  respondent. 

Carlisle  Norwood,  Jr.,  for  defendant  Jardine, 
administrator. 

Richard  L.  Sweezy,  for  defendant,  Ellen  F.  Plagg. 

Henry   8.    Glover,   for  defendant,  Charles  Earle. 

Feb.  Curiam. — Judgment  affirmed  with  costs,  on 
opinion  of  Judge  Preedman  at  special  term. 
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ELIZABETH  R.  COGSWELL,  Appellant,  v.  THE 
NEW  YORK,  NEW  HAVEN  &  HARTFORD 
R.  R.  Co.,  Respondent. 

OimiiUulional  law. — Taking  private  property  without  compensation. — 
Bailroad  companies,   liability  for  damage  to  adjacent  property  by 
noieey  smoke,  dbc. — Franchise,  grant  of,  carries  as  incident  thereto, 
rights  necessary  to  its  use. 

A  railroad  corporation  is  not  liable  for  consequential  damages  caused 
by  acts  authorized  by  the  legislature  and  necessary  to  the  exercise 
of  its  franchise,  the  coDsequences  of  which  said  acts  lessen  the 
yalue  of  the  property  of  others,  provided  it  use  due  care  and  skill 
in  the  exercise  of  such  authority,  and  in  the  performance  of  such 
acts. 

The  burden  of  proving  neglect  in  this  respect,  is  upon  the  party  seek- 
ing redress. 

A  provision  in  an  act  of  the  legislature  authorizing  a  railroad  corpora- 
tion, organized  under  the  laws  of  another  state,  to  enter  upon,  and 
runs  its  cars  and  engines  over  the  road  of  a  company  organized  and 
in  operation  under  the  laws  of  this  state,  and  to  take,  transport  and 
convey  persons  and  property  upon  the  said  road,  &c.,  by  implication, 
authorizes  the  erection  and  maintenance  of  necessary  engine-houses, 
&c.,  as  incident  to  the  use  of  the  franchise  granted  ;  and  said 
foreign  company  is  not  confined  to  the  use  of  such  appurtenant 
structures  and  conveniences  as  the  domestic  company  employs  for 
the  purpose  of  aiding  the  running. 

The  above  principles  applied  to  facts  showing  that  the  value  of  plain- 
tiff^s  premises  was  materially  lessened  and  that  her  dwelling-house 
was  and  for  a  long  time  had  been  uncomfortable  and  unhealthy  for 
habitation,  by  reason  of  the  noise,  smoke,  cinders,  &c.,  coming 
from  an  engine-house  erected  and  maintained  by  defendant  adja- 
cent to  plaintifTs  said  dwelling-house  ;  and  the  court  held,  that  de- 
fendant was  not  liable  for  such  damage  and  that  an  injunction 
would  not  go  against  the  acts  complained  of. 

Caro  V,  Metropolitan  R.  R.  Co.  (46  Super.  Ot.  188),  distinguished. 

Before  Spetr  and  Fbeedman,  J  J. 

Decided  Deeemb&r  12,  1881. 

Appeal  from  a  judgment  entered  at  special  term. 
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dismissing  the  complaint  upon  the  merits  after  a  trial 
by  the  court  without  a  jury. 

The  complaint  alleges  that  the  defendant,  a  railroad 
corporation  organized  under  the  law  of  the  State  of 
Connecticut,  by  maintaining  a  locomotive  engine-house 
adjoining  the  plaintiff's  house,  creates  a  nuisance  and 
damages  her  property.  As  a  separate  cause  of  action, 
it  alleges  that  the  defendants'  engine-house  was  so 
negligently  constructed  and  it  so  negligently  and  care- 
lessly used  its  premises  as  to  unnecessarily  injure  the 
house  and  property  of  the  plaintiff,  by  smoke,  noise, 
soot,  cinders  and  offensive  vapors  penetrating  the  house 
and  premises  of  the  plaintiff,  to  her  damage  of  $25,000, 
and  asks  for  an  abatement  of  the  alleged  nuisance  and 
an  injunction  against  its  continuance  and  for  damages. 

The  answer  claims  that  the  defendant  exercised  due 
care  in  the  construction  of  the  engine-house  and  in  the 
use  of  its  premises,  and  that  its  engine-house  is  a  nec- 
essary incident  in  the  operation  of  its  railroad,  and 
that  it  has  full  authority  to  own,  and  occupy  its  prem- 
ises for  the  purpose  and  in  the  manner  in  which  it  is 
used. 

Further  facts  appear  in  the  opinion  of  the  court  at 
special  term,  which  is  us  follows  : 

Sedgwick,  J.— On  the  evidence  the  value  of  plain- 
tiff's house  has  been  much  lessened  by  the  smoke, 
ashes  and  hurtful  and  offensive  gases,  that  have  poured 
from  the  defendant's  engine-house,  the  engine-house 
of  the  New  York  Central  Railroad,  and  from  the  en- 
gines generally  on  the  tracks  near  the  house.  They 
have  made  the  house  uncomfortable  and  unhealthy 
for  habitation.  The  solid  parts  of  the  smoke  fall  in 
tlie  inside  of  the  house,  keep  it  dirty,  mar  its  appear- 
ance, and  substantially  injure  it  and  the  furniture. 
They  have  made  the  air  of  the-  house  unpleasant  and 
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unwholesome.  The  value  of  the  house  has  been 
affected  also  by  the  railroads  in  their  general  effects, 
and  by  the  great  fall  in  the  prices  of  real  estate  of  late 
years.  What  portion  of  the  total  diminution  of  value 
is  to  be  assigned  to  the  defendant's  engine-house, 
would  be  difficult  to  assess,  if  it  could  be  assessed  at  all. 
This  difficulty  would  not  prevent  the  plaintiflfs  having 
the  protection  in  the  future  of  an  injunction,  if  the 
defendant  has  contributed  to  the  acts  from  which  she 
suffers,  and  if  what  it  has  done  is  a  wrong  to  the  plain- 
tiff. Unless  the  defendant  has  been  authorized*  by  the 
legislature,  to  place  the  engine-house  where  it  is,  it 
seems  clear  that  it  is  guilty  of  a  wrong,  but  if  the  leg- 
islature has  authorized  it,  it  cannot  be  held  responsible 
for  the  consequences  of  a  legal  act.  Of  course  the  acts 
on  which  the  defendant  justifies  do  not  absolve  it  from 
the  duty  of  using  care  and  skill,  in  the  construction 
and  management  of  the  engine-house,  to  prevent  un- 
necessary damage  to  the  dwellings  near  by.  The 
burden  of  proving  neglect  in  this  respect,  is  upon  the 
plaintiff.  The  testimony  fails  to  show  that  any  prac- 
ticable change  in  the  construction  of  the  house  or  of  its 
management,  could  be  made  so  as  to  obviate  the  nui- 
sance and  lessen  the  damage. 

In  fact,  the  question  is,  does  section*  6  of  the  act 
of  March  29,  1848,  authorize  the  defendant  to  main- 
tain the  engine-house,  upon  the  land  where  it  now 
is.  That  section  declares  that  "the  New  York  and 
New  Haven  Rail  Road  Company,"  to  whose  power 
the  defendant  has  succeeded,  "  is  hereby  authorized  to 
enter  upon  and  run  their  cars  and  engines"  .  .  .  ''over 
che  road  of  the  New  York  and  Harlem  Railroad 
Company"  .  .  .  and  '*  to  take,  transport  and  convey 
personsandproperty  upon  the  said  Harlem  Railroad, 
etc.  "  Plainly  the  legislature  here  authorizes  the  run- 
ling  to  and  fro  of  defendant's  engines.     Its  power  to 
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give  this  right  is  not  questioned,  nor  is  it  questioned  that 
whatsoever  is  necessary  to  the  practical  enjoyment  of 
this  right  has  been  impliedly  and  competently  granted 
by  the  legislature.  Between  the  trips  to  and  from,  the 
engines  must  remain  for  a  time  upon  some  place  off 
from  the  tracks  used  for  running,  and  should  be  under 
covering.  An  engine-house,  or  something  of  its  kind, 
is  therefore  a  necessary  incident  in  the  use  of  the 
franchise.  The  only  objection  made  at  this  point  by 
the  learned  counsel  for  the  plaintiff  is,  that  the  implied 
authority  to  use  an  engine-house  is  not  general,  or  at 
any  convenient  place  to  be  chosen,  even  carefully,  by 
the  defendant,  but  it  is  confined  by  the  terms  of  the  act, 
properly  construed,  to  the  engine-houses  and  equiva- 
lent provisions  of  the  Harlem  road  or  its  succes- 
sors in  right.  The  argument  is,  that  the  right  to 
run  being  confined  to  running  over  the  road  of  the 
Harlem  Railroad  Company,  and  as  far  into  the  city 
as  the  Harlem  road  may  extend,  the  incidents  of  that 
right  are  meant  to  be  confined  to  the  use  of  such  ap- 
purtenant structures  or  conveniences,  as  the  Har- 
lem road  employs  for  the  purpose  of  aiding  its  run- 
ning. 

1  do  not  understand  that  the  plaintiff's  counsel 
claim  that  the  defendant's  engine-house  is  an  unlaw- 
ful structure,  because,  as  they  insist,  the  defendant  has 
not  legal  capacity  to  acquire  title  to  the  land  on  which 
it  stands ;  but  the  claim  is  that  the  want  of  that  capacity 
and  the  fact  that  the  engine-house  and  its  land 
are  not  owned  by  the  Harlem  Railroad,  show  that 
the  defendant  is  not  exercising  the  incidental  right  in- 
tended by  the  act.  I  do  not  think  that  the  legal  capa- 
city of  the  defendant  to  take  title  *  to  the  land 
on  which  the  engine-house  stands  is  in  question. 
All  would  agree  that  it  has  the  right  to  use  real  es- 
tate to  the  extent  that  is  necessary  while  the  engines 
are  waiting  and  getting  ready  to  return.    The  question 
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is,  mnst  the  real  estate  on  which  the  engines  are  to 
stand  belong  to  the  Harlem  Railroad,  or  must  the 
shelter  or  engine-house  be  such  as  the  Eb^rlem  road 
previously  used  for  the  purpose.  If  it  may  be  other 
real  estate,  then  the  value  of  the  title  to  it  is  immaterial 
in  this  action. 

The  construction  of  the  act  must  be  reasonable  and 
not  strained.  The  literal  meaning  of  the  words  is  not 
decisive  one  way  or  the  other.  To  run  over  the  road 
of  the  Harlem  company  with  engines  and  cars  does  not 
determine  where  the  cars  and  engines  are  to  be  placed 
when  they  are  not  running.  The  nature  of  the  subject- 
matter  of  the  right  granted  is  most  important.  What 
is  the  relation  of  such  an  incidental  thing  in  the  case  of 
the  Harlem  road,  to  its  running  its  own  cars  and 
engines  ?  The  act  was  passed  in  light  of  the  fact  that 
it  was  the  duty  and  right  of  the  Harlem  road  to  furnish 
for  its  engines,  and  business,  houses  and  like  structures 
sufficient  for  itsown  purposes.  It  could  not  have  been 
supposed  that,  in  looking  at  its  own  needs,  it  would  acci- 
dentally do  what  would  accommodate  the  defendants. 
Such  an  accommodation  might  happen,  but  it  would 
not  be  usual,  nor  could  it  be  foreseen  that  it  would  be 
continued.  There  is  no  indication  that  the  act  meant 
to  make  it  an  obligation  on  the  part  of  the  Harlem 
Railroad  to  furnish  conveniences  to  the  defendant,  in  a 
quantity  and  of  an  expense  or  economy  suited  to  the 
condition  of  the  defendant,  and  which  should  properly 
be  regulated  by  its  directors.  On  the  other  hand,  the 
legislature  did  not  mean  to  make  the  enjoyment  of  the 
right  it  gave  to  defendant  conditioned  upon  the  will 
and  pleasure  of  the  Harlem  road,  except  so  far  as 
that  is  involved  in  its  being  necessary  that  there  should 
be  an  agreement  for  the  running. 

When  the  act  was  passed,  there  was  an  improba- 
bility that  the  engine-houses  of  the  Harlem  road  would 
be  roomy  enough,  or  fitted  in  other  points  to  shelter 
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the  defendant's  engines.  With  this,  too,  is  to  be  taken, 
that  neither  public  policy  nor  the  interest  or  comfort  of 
private  land-owners  would  be  served  by  obliging  the 
defendant  to  use  the  buildings  of  the  Harlem  road. 
The  effects  would  be  the  same  if  the  business  was  done 
in  Harlem  railroad  property.  If  the  engines  of  both 
companies  were  under  one  roof  there  would  not  be  less 
smoke  or  dirt  or  gas.  I  am  therefore  of  opinion  that 
the  act  does  not  intend  to  confine  the  defendant  to  the 
use  of  such  structures  as  the  Harlem  road  had  pro- 
vided or  would  provide  for  its  own  business,  nor  to  such 
structures  as  the  Harlem  road  might  voluntarily  build 
for  the  purposes  of  defendant's  business.  Under  these 
considerations  the  complaint  should  be  dismissed  with 
costs  and  no  allowance. 

Lewis  Johnston^  attorney,  and  W.  M.  Ivins  and 
John  Reynolds,  of  counsel,  for  appellant,  among  other 
things,  urged  : — I.  Since  the  decision  at  special  term 
here  appealed  from,  the  general  term  of  this  court,  in 
Caro  V.  Metropolitan  Elevated  Railroad  Company  (46 
Super.  Ct,  138),  has  pronounced  an  opinion  which  is 
the  direct  contradiction  in  all  respects  of  the  judgment 
in  the  case  at  bar.  II.  A  case  very  similar  in  its  cir- 
cumstJinces  to  the  case  at  bar  is  Wesson  v.  Washburn 
Iron  Company  {Q5Mass,  95  [1866]),  in  which  the  plaint- 
iflf  succeeded.  That  the  above  case  is  correctly  decid- 
ed, see  Campbell  v.  Seaman,  63  N.  T.  568 ;  Mulligan 
V.  Elias,  12  Abb.  Pr.  N.  S.  259  ;  Cleveland  v.  Citizens' 
Gas  Light  Co.,  5  0.  E.  Green  {N.  J.)  201 ;  Galbraith  x. 
Oliver,  3  Pittsburg  Reps.  78 ;  Appeal  of  Penn'a  Lead 
Co.,  23  Alh.  L.  J.  209  ;  Ross  v.  Butler,  19  N.  J.  Eq. 
294 ;  Tipping  v.  St.  Helen's  Smelting  Co.,  4  Best  i-  8m. 
608 ;  McKeon  v.  See,  51  N.  T.  300 ;  Francis  v.  Schoell- 
kopf,  53  Id.  152 ;  Aldrich  v.  Howard,  8  R.  I.  248. 
"The  consideration  is  sometimes  urged  that  the  build- 
ing of  a  railroad  is  a  work  of  great  public  convenience 


COGSWELL  V.  N.  Y.,  N.  H.  &  HARTFORD  R.  R.  CO.       37 

AppellaDt^s  PoiDts. 

and  benefit.  This  may  afford  an  excellent  reason  for 
taking  the  plaintiff's  land  in  the  constitutional  manner, 
but  not  for  taking  it  withoid  compensation.  If  the 
work  is  one  of  great  public  benefit  the  public  can  afford 
to  pay  for  it"  (Eaton  v.  Railroad  Company,  61  N.  H, 
518 ;  citing  Green,  Chancellor,  in  Hinchman  t?.  Pater- 
son  Co.,  2  C.  E,  Green^  80).  III.  The  injury  here  inflict- 
ed upon  plaintiff's  property  is  such  as  to  amount  to  a 
taking  of  private  property  under  the  constitutional 
clause,  and  to  require  compensation  from  the  injuring 
party  {Cooley  Const.  Lim,  [4  ed.]  680,  et  seq.).  Also 
see  following  cases,  in  all  of  which,  as  we  believe,  there 
were  these  three  elements,  viz.:  1.  An  express  statutory 
authority  to  do  the  injurious  act  in  precisely  the  way 
in  which  it  was  done.  2.  A  public  work.  3.  No  neg- 
ligenccy  but  due  skill  and  care  (Pumpelly  v.  Green 
Bay  Co.,  13  WalL  166  [1871]  ;  approved  in  BerthoK  v. 
O'Keilly,  74  iT.  Y.  f),  16 ;  and  Arimond  v.  Green  Bay 
Co.,  31  Wis.  331,  334  [1872] ;  Eaton  v.  B.  C.  &  M.  R.  R. 
Co.,  61  N.  IT.  504  [1872] ;  approved  in  Grand  Rapids 
Booming  Co.  v.  Jarvis,  30  Mic7i.  321  [1874] ;  and  Coo- 
ley Const.  Lim.  [4  ed.]  677;  Harding  v.  Stamford 
Water  Co.,  41  Conn.  87  [1874];  Nevinst?.  City  of  Peoria, 
41  III.  502  [1866]).  Equally  strong  authorities  are: 
Chicago  R.  R.  Co.  v.  Hall,  99  III.  41  (1878);  Tinsman2>. 
R.  R.  Co.,  26-iV".  J.  L.  148;  Hooker  t).  N.  H.  Co.,  14  Conn. 
146 ;  Fletcher  z.  Auburn  R.  R.,  25  Wend.  462  ;  Gardner 
V.  Village  of  Newburg,  2  Johns.  Ch.  161 ;  Trenton  Co. 
7).  Raff,  35  N.  J.  L.  335 ;  Bait.  R.  R.  Co.  v.  Reaney,  42 
Md.  117  (1874) ;  Delaplaine  ?;.  R.  R.  Co.  42  Wis.  214 
(1877);  Evansville  R.  R.  Co.  v.  Dick,  9  Ind.  433;  Stetson 
V.  F^on,  19  Pick.  {Mass.)  158  ;  Indianapolis  R.  R.  Co. 
V.  Smith,  52  Ind.  428  (1876) ;  People  v.  Nearing,  27  N.  Y. 
306 ;  Myers  v.  City  of  St.  Louis,  14  Am.  Law  Remew^ 
261  (1880);  R.  R.  Co.  v.  Cumminsville,  14  Ohio  St.  550; 
Grand  Rapids  Booming  Co.  v.  Jarvis,  30  Mich.  321 
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(1874) ;  Matter  of  Townsend,  39  JV.  Y.  171 ;  Wager  v. 
Troy  R.  R.  Co.,  25  ]}/'.  T.  526.  The  sovereign  State  of 
New  York,  conducting  a  public  improvement  pursuant 
to  an  act  of  its  legislature,  and  conducting  such  work 
carefully  and  skillfully,  in  strict  accordance  with  said 
act,  is  under  a  legal  liability  to  make  good  in  damages 
the  injury  inflicted  by  it  (from  the  necessities  of  the 
work)  upon  the  private  property  of  one  of  its  citizens, 
where  none  of  that  property  was  literally  taken  (Coster 
V.  Mayor  of  Albany,  43  i^T.  Y.  399).  Even  where  the  injury 
is  merely  accidental,  unforeseen  and  temporary,  the 
public  agent  who  causes  it,  in  executing  the  legislative 
authority,  must  make  compensation,  irrespective  of 
any  negligence  (Hay  v.  Cohoes  Co.,  2  N.  Y.  159 :  Tre- 
main  v,  Cohoes  Co.,  2  N.  Y.  163 ;  McAndrews  «.  Collerd, 
42  N,  /.  L.  189  [March,  1880] ;  Drake  t?.  R.  R.  Co.,  7 
Barh.  et  seq.;  Mahon  v.  R.  R.  Co.,  24  iV^.  Y.  658). 
IV.  Unfortunately,  the  idea  was  promulgated  in  some 
courts,  and  adopted  by  some  excellent  judges,  thirty 
or  forty  years  ago,  that,  where  a  public  interest  was 
at  stake,  It  was  the  duty  of  a  public- spirited  judi- 
ciary to  be  generous,  and  not  to  allow  the  private  prop- 
erty rights  of  a  few  obstinate  individuals  to  obstruct 
or  hinder  the  march  of  improvement.  But  a  wiser 
theory  of  the  true  duty  of  a  judge  now  prevails  in  al- 
most every  State,  and  certainly  in  New  York,  as  the 
authorities  above  cited  clearly  show,  and  the  earlier 
decisions  looking  the  other  way  have  been  silently  dis- 
regarded or  squarely  disapproved  (see  Widehamer  v. 
People,  13  N,  Y,  386,  387;  Matter  of  Gilbert  Elev. 
R.  R.  Co.,  3  Abb,  N,  O.  449;  see  also  language  of  Wal- 
worth, Chancellor,  18  Wend.  17;  Guest  t>.  City,<9  N. 
Y.  516,  517 ;  see  also,  Nevins  v.  City  of  Peoria,  41  lU. 
5, 11).  V.  Any  injury  to  the  private  property  of  a 
citizen,  caused  in  the  execution  of  a  public  work, 
requires  that  just  compensation  be  made  for  it ;  pro- 
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vided  it  would  have  been  an  actionable  injury  if  com- 
mitted hy  a  private  individual  without  statutory 
authority.  To  this  effect  are  all  the  authorities  which 
are  constantly  reasoning  by  analogy  from  the  cases  of 
injuries  by  individual  wrong-doers  to  the  cases  of 
injuries  by  public  agents,  and  vice  versa  (Eaton  ^j.  Rail- 
road Co.,  51  N,  H,  520  ;  Radcliffe  v.  Mayor,  2  N.  Y. 
200;  Nevins  v.  City  of  Peoria,  41  III.  510;  Hay  v. 
Cohoes  Co.,  2  N.  Y.  159  ;  Garwood  v.  Railroad  Co.,  83 
Id.  400).  VI.  This  particular  injury,  of  which  we 
here  complain,  is  of  such  a  nature  as  to  constitute  a 
taking  within  the  literal  verbal  meaning  of  the  consti- 
tution (Caro  V.  Met.  El.  R.  R.  Co.,  supra;  Hay  v.  Cohoes 
Co.,  2  N.  Y.  159).  Here  the  defendant  claims  the  right 
to  discharge  his  steam,  smoke,  dust  and  smells  upon  our 
premises,  and  the  court  below,  in  refusing  to  enjoin 
defendant,  must  necessarily  have  held  that  it  had  ac- 
quired this  right.  But  such  a  right  is  an  easement  in 
our  premises  precisely  similar  in  its  legal  essence  to 
the  jus  stillicidii  of  the  Roman  law,  by  virtue  of 
which  one  proprietor  had  the  right  to  discharge  water 
from  his  roof  upon  the  premises  of  his  neighbor  {Cf. 
Arndffs  Pand.  §  185).  But  an  easement  is  clearly  prop- 
erty in  contemplation  of  law,  and  often  very  valuable 
property.  Hence  the  judgment  which  denies  us  com- 
pensation, in  effect  also  adjudges  that  defendant  has  ac- 
quired from  us,  without  our  consent ;  i.  e.^  taken  from 
us,  property,  viz.,  this  easement  (People  v.  Haines,  49 
N.  Y.  590  [1872] ;  Eaton  v.  Railroad  Co.,  51  N.  U.  541). 
VII.  Defendant  urges  that  this  is  a  mere  consequential 
injury,  and  therefore  damnum  absque  injuria.  ''  In- 
cidental "  and  *'  consequential "  injury  is  such  as  re- 
sults from  the  operation  of  moral  as  opposed  to  mate- 
rial causes  (Eaton  v.  Railroad  Company,  51 N.  H.  520  ; 
see  brief  Roger  A.  Pryor,  in  the  Caro  case,  supra). 
Vm.  The  court  below  summed  up,  in  a  single  sen- 
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tence  of  its  opinion,  the  proposition  of  law  on  which  it 
decided  this  case,  as  follows  :  "  Unless  the  deft^ndants 
have  been  authorized  by  the  legislature  to  place  the 
engine-house  where  it  is,  it  seems  clear  that  they  are 
guilty  of  a  wrong;  but  if  the  legislature  has  authorized 
it,  they  cannot  be  held  responsible  for  the  con- 
sequences of  a  legal  act."  This,  it  seems^  is  beg- 
ging  the  question.  An  unconstitutional  act  is  as 
if  it  had  never  been  passed  by  the  legislature.  It 
can  confer  no  rights  and  afford  no  protection.  IX. 
Thus  far  we  have  assumed,  for  the  purposes  of  the 
argument,  that  defendant  had  an  implied  authority 
to  erect  this  engine-house  where  it  is,  but  it  is  clear 
that  such  cannot  be  the  case.  Defendant  asks  the 
court  to  imply  not  only  an  authority  to  inflict  injuries, 
but  to  do  so  without  compensation.  It  is  well  settled 
that  such  an  implication  will  not  be  made  (Tinsman  v. 
Railroad  Co.,  2  Dutch.  166  ;  Hooker  v.  N.  H.  Co.,  14 
Conn.  156  ;  Crittenden  v.  Wilson,  5  Cow.  166  ;  Auburn 
&  Cato  Co.  V.  Douglass,  9  jN:  Y.  444  ;  Haskell  d.  New 
Bedford,  108  Mass.  208 ;  City  of  Aurora  v.  Reed,  57 
ni.  29 ;  Brigham  v.  Edmonds,  73  Mass.  359 ;  Esta- 
brooks  V.  Railroad  Co.,  66  Id.  224).  Perhaps  a 
more  conclusive  evidence  that  there  can  be  no  such 
implied  authority  here  is  that  the  sovereign  State  does 
not  possess  the  power  itself.  It  is  obvious,  therefore, 
that  it  cannot  confer  it  (Coster  v.  Mayor,  43  N.  7". 
399). 

W.  E.  Barnett^  attorney,  and  H.  H.  Anderson^  of 
counsel,  for  respondent,  among  other  things,  urged: — 
I.  The  defendant  has  explicit  legislative  authority  to 
take,  hold  and  use  the  land  in  question  for  the  purposes 
of  its  business,  {a)  By  virtue  of  its  charter  {Conn. 
Pri.  Acts  1844,  59  ;  N.  Y.  Session  Laws  1846,  c.  195  ; 
Conn.  Pri.  Acts  1846,  102  ;  N.  Y.  Session  Laws  1848, 
c.  l43,  §  6),  and  agreement  with  the  N.  Y.  &  Harlem 
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R  R.  Co.  (iV:  r.  Session  Laws  1831,  c.  263 ;  Id. 
1859,  c.  387,  §  2  ;  Conn.  Pvi).  Acts  1871,  c.  129  ;  Conn. 
PtL  Acts  1873,  6).  (6)  By  virtue  of  the  general  rail- 
road law  of  New  York  {Laws  1850,  c.  140,  §  28 ; 
Laws  1850,  c.  140,  §§  21,  49 ;  as  amended  by  Laws 
1869,  c.  237,  and  Laws  1877,  c.  224 ;  Purdy  v.  N.  Y. 
&  N.  R.  R.  Co.,  61  N,  Y.  353).  Under  these  and 
similar  statutes,  the  courts  have  held,  that  railroad 
companies  may  properly  acquire  land  for  engine- 
houses,  shops  for  the  repair  of  locomotives,  fuel  yards, 
turn-outs  and  side  tracks,  as  necessary  incidents  to  the 
operation  of  a  railroad  (Opinion  of  Judge  Sedgwick,  In 
relS.  Y.  C,  &c.  R.  R.,  77  If.  T.  248,  263;  N.  Y.  & 
H.  R.  R.  V.  Kip,  46  If.  Y.  546 ;  State  v.  Mansfield,  [3 
Zab.}  23  N.  J.  L.  510 ;  WUliams  v.  P.  W.  &  B.  R.  R., 
54  Pa.  St.  103;  People  v.  Utica  Ins.  Co.,  15  Johns. 
358,  380;  Pie^'ce  on  SailroadSy  149,  150,  484,  and 
cases  there  cited).  -  It  was  objected  that  these  incidents 
are  meant  to  be  confined  to  the  use  of  such  a'ppur- 
t^nant  structures  or  conveniences  as  the  Harlem  Rail- 
road furnishes.  The  argument  supporting  this  objec- 
tion is  stated  in  the  opinion  below,  and  refuted.  The 
location  of  the  buildings  and  structures  of  the  company 
is  within  the  reasonable  discretion  of  its  managers 
(New  York  &  Harlem  R.  R.  v.  Kip,  46  If.  Y.  546). 
II.  The  court  properly  found  ''  that  whatever  dam- 
age has  resulted  to  the  plaintiff  or  her  property  by 
reason  of  defendant's  said  use  and  occupation  of  its 
said  premises  is  damnum  absqtce  injur fa.^^  Where 
the  grantees  of  a  franchise  have  not  exceeded  the 
power  conferred  upon  them,  and  when  they  are  not 
chargeable  with  want  of  due  care,  no  claim  can  be 
maintained  for  any  consequential  damages  resulting 
from  their  acts  {Sedg.  on  Dam.  110  ;  Pierce  on  Mail- 
roads,  197,  431 ;  and  cases  there  cited  ;  Sixth  Av.  R. 
R.  V.  Gilbert  EL  R.  R.,  43  Super.  Ct.   315 ;   Killinger 
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V,  Forty-second  Street  R.  R.,  60  iV^.  Y.  206,  211  ;  Plant 
V,  L.  I.  R.  R.,  10  Barb,  26  ;  Boothby  v.  A.  &  K.  R. 
R.,  T)!  Me.  318;  Richard's  Appeal,  57  Pa.  Si.  lOn  ; 
VVasliburne  v.  Worcester,  116  Mass.  458 ;  Frankford 
T.  P.  Co.  V.  P.  &  T.  R.  R.,  54  Pa.  St.  345  ;  Brand  v. 
Hamiuersmith,  1  L.  H.  Q.  B.  130  ;  reversed,  2  L.  R. 
Q.  B.  233 ;  which  last  was  reversed  and  original 
sustained  in  House  of  Lords,  4  £J.  &  I.  App.  L.  R. 
171 ;  Mersey  Docks  v.  Gibbs,  1  E.  i&  I.  App.  L.  R.  112. 

By  the  Court. — Speie,  J.— It  is  quite  clear  that 
the  defendant  has  ample  authority,  by  virtue  of  its 
charter,  and  the  general  railroad  laws  of  New  York,  to 
take,  hold  and  use  the  land  in  question  for  the  puri)ose 
of  its  business.  It  is  equally  clear  that  the  courts  have 
held,  under  these  and  like  statutes,  that  railroad  com- 
panies may  acquire  land  for  engine-houses,  shops  for 
the  repair  of  locomotives,  fuel  yards,  turn-outs,  and 
side  tracks,  as  necessary  incidents  to  the  operation  of  a 
railroad  {Pierce  on  Railroads^  149,  150,  484  and  cases 
cited). 

Whatever  the  legislature  has  authorized  the  de- 
fendant to  do,  it  will  not  be  held  responsible  for  the 
consequences  of  doing  it.  Such  authority,  as  matter  of 
law,  neither  directly,  nor  by  implication,  authorizes  the 
infliction  of  the  grievance  complained  of,  nor  does  it 
appear  to  be  necessary  or  incident  to  the  exercise  of 
corporate  authority  and  power. 

Under  the  issues  framed  in  the  pleadings  and  the 
principles  of  law  governing  the  case,  the  plaintiff  may 
concede  that  there  are  no  restrictions  as  to  the  manner 
of  building  or  operating  the  railroad,  and  that  the  dam- 
ages which  may  be  recovered  must  be  for  injuries  di- 
rectly or  immediately  caused  by  the  construction  or 
operation  of  the  road  in  the  manner  in  which  it  is  con- 
structed or  operated,  and  not  remote  or  consequential. 
It  is  not  claimed  that  the  defendant  is  in  any  manner 
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released  from  the  duty  of  using  care  and  skill  iii  the 
construction  and  management  of  the  engine-house,  coal- 
bins,  and  in  the  use  of  the  premises  to  prevent  unneces- 
sary damage  and  injury  to  the  adjacent  dwellings.  If 
there  be  any  failure  on  the  part  of  the  defendant  in 
this  respect,  the  burden  of  proving  its  neglect  to  per- 
form its  duty  is  upon  the  plaintiff.  A  careful  examina- 
tion of  the  testimony  fails  to  show  that  any  practical 
change  in  the  construction  of  the  buildings  or  the  use 
of  the  premises  could  be  made  by  which  the  damages 
could  be  lessened  or  the  nuisance  abated. 

The  question  of  the  legal  capacity  of  the  defendant 
to  take  title  to  the  land  on  which  the  engine-house 
stands,  was  not  put  in  issue  by  the  pleadings,  and  does 
not  appear  to  be  controverted  on  the  trial.  The  com- 
plaint alleges  that  the  defendant  is  the  owner  in  fee  of 
the  land  on  which  the  engine-house  is  built.  The  point 
made  by  counsel  on  the  trial  and  also  on  the  appeal 
was,  that  by  the  terms  of  its  charter  the  defendant  had 
no  authority  to  erect  the  engine-house  complained  of, 
or  any  engine-house  used  by  the  Harlem  railroad.  The 
learned  judge  in  his  opinion  makes  this  answer :  '^The 
legislature  did  not  mean  to  make  the  enjoyment  of  the 
right  it  gave  to  the  defendant  conditioned  upon  the 
will  and  pleasure  of  the  Harlem  railroad,  except  so  far 
as  that  is  involv'ed  in^  its  being  necessary  that  there 
should  be  an  agreement  for  the  running*" 

We  think  the  several  requests  of  the  plaintiff  to  find 
have  been  properly  disposed  of,  and  that  the  excep- 
tions taken  by  the  plaintiff  on  the  trial  to  the  rulings 
of  the  court  upon  the  admission  and  rejection  of  evi- 
dence cannot  be  sustained. 

The  plaintiff's  counsel  relies  on  the  case  of  Caro  v. 
Metropolitan  R.  R.  Co.  (46  Super.  Ct  138),  as  being 
identical  with  the  case  at  bar.  This  we  believe  to  be 
a  misapprehension,  and  deserves  some  notice. 

The  Caro  case  presented  questions  of  law  arising  on 
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a  demurrer  where  the  alleged  facts  are  admitted.  The 
action  was  to  restrain  the  committing  a  nuisance,  and 
for  tiie  redress  of  wrongs  and  injuries  inflicted  by  the 
defendant  without  ability  to  make  reparation,  and 
which  would  involve  the  plaintiff  in  continuing  vexa- 
tious litigation,  entitling  to  redress  by  injunction.  The 
admission  of  the  defendant  of  the  facts  alleged  showed 
that  the  aggression,  by  the  use  of  the  railroad,  had  be- 
come a  nuisance  which  proved  to  be  permanent,  and 
that  the  plaintiff  was  without  an  adequate  remedy  at 
law,  by  reason  of  the  admitted  insolvency  of  the  defend- 
ant. In  such  a  case,  this  court  was  competent  to  ad- 
minister its  equitable  relief  by  injunction  to  prevent  its 
continuance.  In  the  case  at  bar  the  issue  was  contro- 
verted and  a  trial  was  had,  and,  the  facts  in  dispute  be- 
ing found  in  favor  of  the  defendant,  there  is  no  occasion 
to  invoke  the  equitable  principle  for  relief. 
The  judgment  should  be  affirmed,  with  costs. 

Fbeedman,  J.,  concurred. 


MARGARET  J.  WATSON,  Respondent,  v.  THE 
FORTY  -  SECOND  STREET  AND  GRAND 
STREET  FERRY  R.  R.  CO.,  Appellant. 

Statute  of  limitations, — Aetums/or  damages  far  personal  injuries. 

An  action  for  damages  for  personal  injuries  caused  by  negligence^ 
which  accrued  prior  to  September  1,  1877,  and  as  to  which  the 
former  limitation  of  one  year  had  not  at  that  time  expired^,  does 
not  fall  within  ihe  exceptions  to  section  414,  Code  of  Civil  Pro- 
cedure, and  by  the  operation  of  the  repealing  act  and  subdivision  5, 
section  383,  Code  of  Civil  Procedure,  the  action  may  be  brought 
within  three  years  from  the  time  the  same  accrued. 

Before  Sedgwick,  Ch.  J.,  and  Speir,  J. 

Decided  December  12,  1881. 

The  action  is  to  recover  for  injuries  to  the  person  of 
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the  plaintiff  through  the  negligence  of  the  defendant, 
on  April  18,  1877.  It  was  commenced  on  January  15, 
1880.  The  defendants  pleaded  the  one  year's  statute 
of  limitation,  and  the  reply  was  that  she  had  three 
years  under  the  Code  of  Civil  Procedure,  and  that  the 
period  had  not  elapsed  when  the  suit  was  brought. 
The  only  exception  raised  is  to  the  ruling  of  the  court 
denying  a  motion  to  dismiss  the  complaint  after  the 
proofs  were  in. 

A.  O.  Vanderpoelj  for  respondent. 

^ly  &  Smithy  for  appellant. 

By  THE  Court. — Speir,  J. — Under  section  94  of  the 
Code  of  Procedure,  in  force  when  the  injury  to  plaintiff 
occurred,  AprU  18,  1877,  a  rlglit  of  action  accrued  to 
the  plaintiff,  subject  only  to  the  one  year  limitation. 
On  June  5,  1877,  the  repealing  act  was  passed  by  sec- 
tion 383,  subdivision  5,  and  went  into  effect  September 
1,  1877,  repealing  absolutely  section  94,  subdivision  2 
of  the  Code  of  Procedure,  containing  the  one  year 
clause. 

The  defendant's  counsel  claims  that  the  case  is 
within  the  exceptions  of  section  414  of  the  Code  as 
amended.  When  subdivision  4  of  that  section  went 
into  effect,  the  time  to  commence  the  action  had  not 
expired. 

When  the  injury  occurred,  April  18,  1877,  the 
plaintiff  had  one  year  in  which  to  bring  the  action. 
The  repealing  act  was  i)assed  and  took  effect  within 
the  year,  viz.,  on  September  1,  1877,  and  the  time  of 
limitation  was  changed  from  one  to  three  years,  and 
there  is  no  saving  clause  in  the  repealing  act  by  which 
the  act  repealed  can  have  any  application  in  this  case 
nnder  the  provisions  of  the  Code.  It  certainly  could 
not  be  in  the  mind  of  the  legislature,  while  extending 
the  statute  from  one  to  three  years,  that  they  should  cut 
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off  the  short  time  of  one  year  secured  to  a  party,  as 
a  matter  of  law,  to  a  period  of  about  four  months. 

Where  an  act  of  parliament  is  repealed,  it  must  be 
considered,  except  as  to  transactions  passed  and  closed, 
as  if  it  never  existed  {Dwarris  on  StattUeSj  676). 

Judgment  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


KERSEY  COATES,  as  Assignee,  &o..  Appellant, 
V.  ROBERT  W.  DONNELL,  et  al..  Respond- 
ents. 

Head-note  to  General  Term  dednon^ 

L  Amendment. 
1.   Grounds  for. 
(a)  Pbomotion  of  general  justice  and  frbybntion  of  ftjtubb 

LITIGATION. 

1.  On  a  trial  before  a  referee,  plaintiffs  counsel,  after  the 
close  of  the  case,  discovered  that,  on  the  testimony,  he 
might  have  recovered  a  certain  sum,  with  interest,  in  addi- 
tion to  that  covered  by  the  allegations  and  prayer  of  the 
complaint,  and  thereupon  in  his  proposed  findings,  submit- 
ted at  the  time  of  the  submission  of  the  case,  he  requested 
the  referee  to  to  find,  as  matter  of  law  (the  finding  of  the 
requisite  facts  having  been  requested),  that  the  plaintiff  wus 
entitled  to  judgment  for  a  sum  which  included  the  amount 
covered  by  the  allegations  and  prayer  of  the  complaint,  and 
this  additional  amount.  The  referee  refused  to  find  the 
facts  and  law  as  requested  in  this  respect,  and  plaintiff 
excepted.  At  the  time  of  the  submission  of  the  case, 
plaintiff^s  counsel  submitted  a  brief,  copy  of  which  was 
handed  to  the  defendant's  counsel.  In  this  brief  he 
moved  to  amend  the  complaint  so  as  to  conform  to  the 
proofs  by  making  the  allegations  and  prayer  of  the  com- 
plaint cover  this  additional  sum.  It  was  admitted  that 
$828.08  of  this  additional  sum  was  due  outside  the  matters 
litigated.  The  referee  ruled  that  the  motion — not  having 
been  orally  made  before  the  case  was  closed,  and  his  atten- 


C0ATE8  V.   DONNELL.  47 

Statement  of  the  Case. 

tion  not  having  been  called  to  it  until  he  came  to  decide 
the  case,  and  the  attention  of  defendant's  counsel  not  hav- 
ing been  called  to  the  motion  until  after  the  decision  of 
the  cause,  dismissing  the  complaint  with  costs,  and  indeed 
not  until  the  settlement  of  the  findings,  and  he  not  having 
had  an  opportunity  to  be  heard  in  it — was  made  too  late, 
and  therefore  denied  it. 

Bad, 
That,  on  the  above  grounds,  the  amendment  should  have 
been  allowed,  upon  condition  that  the  plaintiff  stipulated 
that  defendants  should  recover  their  costs  in  the  action. 
n.  Afpbal. 

1.  Dieeretion  of  referee  in  denying  amendment, 
(a)  Review  of— grounds  fob. 

1.  His  decision  will  be  reviewed,  and  reversed,  when  general 
justice  will  be  promoted  and  future  litigation  will  be  pre- 
vented therebv. 

2.  Amendment  on, — Modification. — Affirmance, 

1.  Where  the  decision  of  a  referee  upon  a  trial  of  issues,  denying 
a  motion  to  amend,  is  under  review  upon  appeal  from  the  judg- 
ment below,  the  general  term,  on  reviewing  his  decision,  may 
grant  the  amendment  upon  the  testimony  on  which  it  should 
have  been  granted  below,  when  its  effect  on  the  judgment  below 
is  on  the  conceded  facts  a  mere  question  of  law,  and  only 
requires  a  modification  of  the  judgment  below  in  accordance 
with  the  law  applicable  to  the  conceded  facts,  and  may  modify 
the  judgment  accordingly,  and  affirm  the  judgment,  as  modified, 
with  costs  to  the  respondent. 

Beadrnote  to  IUferee'9  decision, 

L    COBFORATION. 

1.  Caahier^s  power  to  pledge  fundi  for  a  loan. 
1.  The  cashier  of  the  Mastin  Bank  arranged  with  defendants  to 
accept  four  drafts,  amounting  to  $35,000,  drawn  on  them  in 
the  firm  name  of  John  J.  Mastin  &  Co.,  payable  to  the  Mastin 
Bank,  upon  an  agreement,  made  by  him  on  behalf  of  the  bank 
as  a  condition  of  acceptance,  that  the  bank  should  keep  a  cor- 
responding balance  to  its  credit  with  the  defendants,  which 
the  defendants  should  hold  and  have  a  lien  on  as  security  for 
their  liability  as  acceptors,  and  that  defendants  be  kept 
informed  of  the  condition  of  the  bank,  and  should  have  the 
right  at  any  time  to  charge  the  bank  with  the  amount  of  tlie 
bills  so  accepted,  and  tako,  appropriate,  or  apply  the  said 
deposits  of  the  bank,  or  so  much  thereof  as  was  necessary,  to 
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the  payment  of  the  liability  of  the  bank  because  of  such 
acceptances. 

Held, 
That  the  casiiier  Iiad  power  to  make  the  agreement. 
2.    Transfer  in  contemplation  of  insolvency. 
E,  8.  part  1,  chapter  18,  title  2,  article  1,  §  9. 
(o)  What  is  not. 
1.  The  facts  that  the  bank  was  in  need  of  funds,  and  its  offi- 
cers were  making  efforts  to  keep  its  credit  unimpaired  and 
to  meet  all  future  calls  on  it — it  not  being  supposed  to  be 
insolvent,   and    all    claims  on  it   having    been   paid  as 
they  were  presented — do  not  bring  the  above  agreement 
within  the  operation  of  the  above  cited  statute. 
n.  LiBN. 

1.  Property  not  in  existence. 
By  agreement  a  lien  may  be  given  on  any  property  not  in  exist- 
ence or  owned  by  a  person  at  the  time  of  the  agreement,  to  take 
effect  when  the  property  comes  into  existence  or  is  obtained, 
m.  Equitable  set-off. 

1.  Defendants  under  above  agreement  accepted  four  drafts;  two 
fell  due  August  10,  1878,  and  two  September  9,  1878.  Between 
25th  and  27th  July,  Mastin  wrote  defendants,  advising  them  that 
the  bank  would  probably  suspend,  and  directing  them  to  protect 
their  acceptances  out  of  its  funds  in  their  hands.  On  August  3, 
1878,  they  received  a  telegram  from  Mastin,  stating  that  the  bank 
had  suspended,  or  would  suspend ;  they  therefore,  on  that  day, 
charged  the  acceptances  against  the  bank's  balance.  On  the 
same  day,  August  8,  the  bank  made  a  general  assignment  for  the 
benefit  of  creditors.  Notice  of  the  assignment  was  received  by 
defendants  August  5.  This  action  was  brought  to  recover 
the  sum  against  which  the  acceptances  were  charged.  Before 
the  action  was  brought,  the  defendants  paid  their  acceptances. 

Held, 
That  they  were  entitled  to  set  off  against  the  plaintiff^s  claim  the 
amount  paid  by  them  on  their  acceptances,  and  were  consequently 
entitled  to  judgment  against  plaintiff. 

Before  Sedgwick,  Ch.  J.,  Speir  and  Freedman,  J  J. 

Decided  December  12,  1881. 

On  June  8,  1878,  John  J.  Mastin,  a  member  of  the 
firm  of  John  J.  Mastin  &  Co.,  and  also  cashier  of  the 
Mastin  Bank,  a  corporation  doing  business  as  a  bank- 
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ing  house  at  Kansas  City,  in  the  State  of  Missouri, 
drew  at  St.  Louis  four  drafts  on  the  defendants, 
amounting  to  $35,000,  in  the  firm  name  of  John  J. 
Mastin  &  Co.,  and  payable  to  the  Mastin  Bank,  to 
raise  money  for  the  benefit  of  the  Mastin  Bank,  which 
was  in  need  of  funds.  The  drafts  were  indorsed  by 
Mastin,  as  cashier  of  the  Mastin  Bank,  and  deposited 
in  St.  Louis  banks. 

The  drafts  were  not  at  this  time  accepted  by  the 
defendants.  The  St.  Louis  banks  forwarded  them  by 
mail  for  acceptance,  and  Mastin  came  to  New  York  be- 
fore their  arrival  and,  as  defendant  stestifled,  induced 
them  to  accept  the  drafts  by  agreeing,  on  behalf  of  the 
bank,  as  a  condition  of  acceptance,  that  the  bank 
should  keep  a  corresponding  balance  to  the  credit  of 
the  Mastin  Bank,  with  the  defendants,  which  should  be 
subject  at  all  times  to  be  charged  with  the  acceptances 
which  should  be  held  by  the  defendants  as  security  for 
their  liability  as  such  acceptors,  and  that  the  defend- 
ants should  at  any  time  be  allowed  to  so  apply  or 
appropriate  so  much  of  any  deposits  of  the  Mastin 
Bank  as  should  be  sufficient  to  pay  the  amount  of  ac- 
ceptances or  secure  the  defendants  against  all  liability 
or  loss  thereon. 

The  defendants  accepted  the  drafts  under  this  agree- 
ment, and  the  money  was  paid  by  the  St.  Louis  banks, 
which  discounted  the  drafts,  to  the  defendants,  as 
correspondents  of  the  Mastin  Bank,  after  the  accept- 
ances were  made;  and  the  $35,000  so  received  was 
placed  to  the  general  credit  of  the  Mastin  Bank  with 
the  defendants.  Two  of  the  drafts  were  at  sixty  days, 
and  became  due  August  10,  1878,  and  two  were  at 
ninety  days,  and  became  due  September  9,  1878. 

On  August  3, 1878,  the  Mastin  Bank  made  a  general 
assignment,  for  the  benefit  of  all  its  creditors,  to  the 
plaintiff.     The    defendants    received    notice  of    this 
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assignment  by  a  telegram  received  from  the  assignee 
on  August  5. 

Between  the  25th  and  27th  of  July  a  letter  had  been 
written  them  by  Mastin  advising  that  the  bank  would 
probably  suspend,  and  directing  them  to  protect  their 
acceptances  out  of  the  funds  of  the  Mastin  Bank  in 
their  hands.  A  telegram  was  received  by  the  defend- 
ants from  Mastin  on  August  3,  that  the  bank  had  sus- 
pended or  would  suspend,  and  on  that  day  defendants 
charged  the  acceptances  against  the  balance  of  the 
Mastin  Bank,  before  notice  was  received  from  the 
assignee  of  the  assignment. 

The  balance  of  the  Mastin  Bank  with  the  defendant 
on  August  3,  before  charging  the  acceptances,  was 
$50,459.68.  Defendants,  before  the  amended  complaint 
herein,  paid  the  plaintiff  the  sum  of  $5,111.81,  and 
before  the  commencement  of  this  action  paid  into  court, 
to  the  credit  of  a  litigation  between  the  assignee  and 
other  claimants,  the  sum  of  $10,023.89,  leaving  a  bal- 
ance of  $35,323.98. 

Prior  to  the  commencement  of  this  action  plaintiff 
I  demanded  of    defendants    $50,076.38,  less  $10,023.89, 

j  making  the  sum  demanded  $40,052.49,   from  which 

I  take  the  credit  given  by  the  amended  complaint  of 

!  $5,111.81,  leaves  $34,960.68,  for  which  sum  the  amended 

complaint  demands  judgment. 
i  The  defenda  nts'  acceptances  matured  before  the  com- 

I  mencement  of  the  action,  and  they  were  paid  at  or  before 

I  maturity. 

j  Defendants  claim  they  are  entitled  : 

[  1.  To  charge  the  acceptances  against  the  balance  due 

I  the  Mastin  Bank,  having  a  lien   thereon  under  their 

\  agreement  witJi  Mastin,  the  cashier ;  and, 

j  2.  That  in  equity  they  are  entitled  to  set  off  the 

amount  of  acceptances  against  any  balance  due  the 
Mastin  Bank  or  its  assignee. 
j  3.  That  consequently  they  are  entitled  to  judgment. 
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The  cause  was  tried  before  a  referee,  and  was  sub- 
mitted to  him  for  decision  on  February  9,  1881. 

At  the  time  of  the  submission  of  the  cause  plaintiffs 
counsel,  finding  that  on  the  undisputed  evidence  there 
was,  on  the  basis  of  defendants  not  being  entitled  to 
charge  against  the  fund  in  their  hands  the  amount  of 
their  acceptance,  a  balance  on  August  3,  1878,  in  excess 
of  $50,076.38  (the  sum  stated  in  the  amended  com- 
plaint) by  $383.30,  and  that,  at  the  time  of  the  demand, 
the  sum  due  was  in  excess  of  that  demanded  by  the 
same  amount,  and  that  at  the  time  of  drawing  the 
amended  complaint,  the  sum  due  was  in  excess  of  that 
covered  by  the  allegations  and  prayer  by  the  same 
amount,  submitted  the  proposed  findings  and  brief 
mentioned  in  the  head-note  to  the  general  term  opinion. 

The  effect  of  the  amendment  asked  for  in  the  brief 

* 

would  have  been  to  raise  plaintiff's  claim  from  $34,940.68 
to  $35,323.98 — thus  leaving  due  plaintiff,  after  de- 
ducting defendants'  acceptances,  $323.98. 

The  referee  made  the  ruling  on  the  motion  for  an 
amendment  contained  in  said  brief,  which  is  stated  in 
said  head-note. 

Upon  the  decision  of  the  cause  the  following  opinion 
was  delivered  by  the  referee. 

Henry  E.  Howland,  Referee. — The  fact  that 
Mastin,  the  cashier,  made  the  agreement  testified  to  by 
thed(*fendantis  not  disputed.  This  was,  in  effect,  that 
if  they  would  accept  tlie  drafts  the  bank  would  keep  a 
balance  with  them  large  enough  to  protect  them,  on 
which  they  should  have  a  lien,  and  in  case  the  bank 
got  into  trouble  they  should  be  notified  and  be  at 
liberty  to  charge  up  the  acceptances  against  the  balance 
in  their  hands. 

The  plaintiff's  counsel  have  argued  with  great 
earnestness  that  in  making  such  an  agreement  the 
cashier  exceeded  his  powers,  and  that  such  an  agree- 
ment is  in  violation  of  the  provisions  of  the  Revised 
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Statutes,  prohibiting  any  transfer  by  any  incorporated 
company  in  contemplation  of  insolvency  (1  H.  S.  603, 
§4). 

At  the  time  this  agreement  was  made,  the  bank  was 
not  supposed  to  be  insolvent — the  claims  upon  it  had 
all  been  paid  as  they  were  presented,  and  ics  officers 
were  making  efforts  to  keep  its  credit  unimpaired,  and 
to  meet  all  future  calls  upon  it.  The  property  pledged 
by  the  cashier  consisted  in  part  of  the  very  funds 
realized  from  the  defendants'  acceptances  under  the 
agreement.  The  agreement  was  not  a  transfer  in  con- 
templation of  insolvencj^,  but  was  rather  an  agreement 
to  raise  money  to  prevent  insolvency. 

If  the  cashier  had  power  to  borrow  the  money,  I 
am  at  a  loss  to  see  how  the  bank  or  its  representatives 
can  object  to  his  making  a  valid  agreement  to  repay  it 
or  to  secure  its  repayment.  The  assignee  stands  in  no 
better  position  than  the  bank  in  that  respect  (GFriffln  v, 
Marquant,  17  JV.  Y.  28 ;  Schieffelin  v.  Hawkins,  14 
Abb.  Pr.  116  ;  Green  v.  Warwick,  64  If.  Y.  220  ;  Crane 
V.  Turner,  67  Id.  487 ;  Cutts  v.  Guild,  57  Id.  232. 

If  the  cashier  came  clothed  with  authority  to  raise 
money,  and  the  bank  accepted  the  money,  they  cannot 
have  the  benefit  of  it  and  repudiate  the  other  part  of 
the  contract,  as  to  the  mode  of  its  payment,  if  the  con- 
tract is  not  forbidden  by  law  (31  N.  Y.  611 ;  32  Id. 
105  ;  19  Id.  166). 

A  cashier  must  act  within  his  authority,  but  when 
his  bank  receives  and  uses  money  borrowed  by  him  in 
pursuance  of  an  agreement,  they  imply  that  he  had 
authority  to  make  the  agreement,  and  must  abide  by 
it,  unless  its  provisions  are  repugnant  to  law. 

There  is  no  doubt  that  an  officer  of  a  moneyed 
corporation  cannot  transfer  property  of  the  corporation 
in  contemplation  of  insolvency ;  but  this  is  not  that 
case.  A  part  of  the  funds  of  the  bank  were  raised  by 
virtue  of  the  very  agreement  which  plaintiff's  counsel 
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claim  was  a  fraudulent  transfer.  Shall  the  plaintiffs 
assignee  have  the  benefit  of  funds  so  raised,  and  re- 
pudiate the  rest  of  the  transaction  1  The  law  cannot 
purely  sanction  such  a  proceeding.  The  bank  and  its 
assignee  are  estopped  from  setting  up  such  a  defense. 

The  fact  that  the  lien  was  upon  a  shifting  balance 
does  not  render  it  invalid. 

By  agreement,  a  lien  may  be  given  on  any  property 
not  in  existence  or  owned  by  a  person  at  the  time  of 
the  agreement,  but  to  take  effect  when  the  property  is 
obtained  or  came  into  existence  (Hale  v.  Omaha  Nat'l 
Bank,  49If.  Y.  626;  McCaflferty  v.  Woodin,  65  Id. 
459,  reversing  S.  C,  62  Barb.  316,  cited  by  plaintiff's 
counsel;  Wisner  v.  Ocumpaugh,  71  JST.  T.  113). 

The  defendants  did  not,  by  entering  into  this  agree- 
ment, become  parties  to  a  fraudulent  transaction.  They 
held  out  no  representations  to  the  holder  of  drafts 
drawn  against  any  funds  in  their  hands.  They  owed 
them  no  duty  until  they  accepted  drafts.  The  holders 
of  the  drafts  purchased  solely  on  the  credit  of  the 
Mastin  Bank,  not  on  any  representations  of  the  defend- 
ants that  the  bank  had  funds  in  their  hands.  They 
had  signed  the  acceptances  only  on  condition  that  the 
bank  would  give  them  just  that  security,  and  it  would 
have  been  fraud  on  the  part  of  the  bank  if  it  had  not 
done  so. 

It  is  urged,  on  the  part  of  the  plaintiffs,  with  much 
earnestness,  that  the  defendants  cannot  invoke  the 
principle  of  equitable  set-off  in  this  case,  because,  as  it 
is  asserted,  their  obligation  or  debt  had  not  matured  at 
•the  time  of  the  assignment  to  the  plaintiff,  whereas  the 
debt  was  due  from  the  defendant  to  plaintiff's  as- 
signor. 

The  cases  have  made  this  distinction,  that  where 
there  are  cross-demands  between  a  solvent  and  an 
insolvent  person,  the  party  who  is  solvent  can,  in 
equity,  set  off  his  debts  agaimst  the  others,  if  his  cross 
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demand  against  the  insolvent  is  due,  notwithstanding 
the  claim  against  the  insolvent  debtor  is  not  due,  for 
the  reason  that  he  has  a  right  to  waive  a  credit  which 
is  solely  for  the  benefit  of  the  other  party  ;  but  if  the 
cross-demand  against  the  insolvent  is  not  due,  no  set- 
off will  be  ordered  in  equity,  because  the  insolvent  is 
entitled  to  the  full  period  of  credit,  and  until  he  is 
bound  to  pay  the  debt  a  debt  due  him  cannot  be  set  off 
against  it.  Whatever  may  be  the  effect  of  his  in- 
solvency, the  court  cannot  change  the  contract  of  the 
parties. 

And  the  cases  cited  where  this  doctrine  is  laid  down 
are  mainly  cases  where  the  principle  has  been  invoked 
before  both  debts  became  due,  in  order  to  prevent  the 
insolvent  from  parting  with  the  evidence  of  debt  of  the 
solvent  debtor. 

It  will  be  seen  in  all  those  cases  that  it  is  not 
because  the  court  has  not  the  right  of  equitable  power 
to  do  it,  but  because  the  peculiar  facts  of  each  case 
show  that  it  would  be  contrary  to  equity  to  do  so.  In 
a  case  where  the  debt  from  the  solvent  party  is  due, 
and  the  debt  from  the  insolvent  party  is  not  due, 
something  more  than  the  mere  insolvency  of  the  one 
party  is  required.  In  the  language  of  Judge  Hogk- 
BOOM,  (36  Barb.  230),  ''  There  must,  in  such  a  case,  be 
some  special  circumatances — an  agreement  between  the 
parties,  expressed  or  implied,  or  a  course  of  dealing 
between  the  parties — leading  clearly  to  the  inference 
that  such  was  their  intention  or  expectation,  or  some 
other  controlling  equities,  to  justify  such  a  course/' 

Latterly,  the  courts  do  not  require  so  much.  With- 
in the  spirit  and  the  letter  of  the  later  decisions  in  the 
court  of  appeals,  no  distinction  is  made  between  the 
cases  where  the  debt  from  the  insolvent  is  not  due,  and 
the  cases  where  the  debt  from  the  solvent  party  is  not 
due.  It  is  sufficient  that  justice  and  equity  requii*e  the 
set-off.     In  the  lani^uage  of  Judge  Allen,  in  Smith  o. 
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Felton  (43  N.  Y.  423) :  "  Ir,  is  enough  that  justice  and 
equit}'  demand  that  the  debts  sliould  be  set  oflf  against 
each  other,  rather  than  that  the  defendants  should  be 
made  to  pay  the  note  and  left  to  rely  upon  the  estate  of 
an  insolvent  debtor  for  the  payment  of  the  debt  due 
them"    (see  also  74  N.  Y.  473,  474  ;  59  Id.  537,  538). 

In  all  of  the  cases  presenting  this  question,  where 
the  set-oflf  has  been  denied,  the  court  in  each  case  has 
simply  passed  upon  the  case  before  it,  as  presented  by 
the  facts  and  pleadings  in  that  case,  and  so  left  it. 

In  Seaman  v.  Van  Rensselaer  (10  Barb.  83)  Judge 
Hand  says:  ''In  a  case  of  natural  equity  the  court 
will  allow  an  equitable  set-oflE  when  justice  cannot 
otherwise  be  obtained,"  citing  many  authorities  ;  and 
then  adds  :  "The  case  of  Bradley -y.  Angel  (3  iV^.  F. 
475)  is  not  opposed  to  this  rule,  but  rests  upon  a 
special  contracts 

The  case  of  Myers  «.  Davis  (22  N.  Y.  489),  was  a 
claim  for  articles  manufactured  for  the  insolvent  after 
he  had  made  his  assignment,  and  was,  therefore,  a  debt, 
which  neither  in  law  nor  in  equity  could  be  set  off. 

In  the  case  of  Martin  v.  KunzmuUer  (37  N.  Y.  896), 
no  equirable  defense  was  set  up  or  relied  on.  The  ac- 
tion was  brought  by  an  assignee,  and  the  defendant  at- 
tempted to  set  off  a  note  against  the  assignor,  which 
was  not  due  when  the  assignment  was  made,  relying 
on  the  statute.  Tiie  court  charged  the  jury  that  it 
^'was  not  a  lerjal  off-setP  To  that  the  defendants 
excepted,  and  as  the  court  said  on  appeal,  was,  "the 
only  qiiestion  presented"  (page  396),  and  at  page  397 
says  that  "the  case  depends  entirely  upon  the  stat- 
ute.'^  »     • 

Leaving  out  of  view  the  fact  that  under  the  agree- 
ment the  defendants  had  a  right  to  charge  up  their 
claim,  which  was  fixed  and  liquidated,  whenever  they 
should  be  notified  by  the  bank,  and  the  deposits  in  their 
hands  were  not  payable  until  they  were  demanded,  it 
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is  enough  to  sny  riiat  at  the  time  this  action  was 
brought  both  debts  were  due,  and  that  unless  the  as- 
signment by  the  bank  to  the  plaintiff  changed  the 
positions  of  the  parties,  the  defendants  can,  in  equity^ 
set  off  their  claim  against  that  of  the  bank. 

But  a  general  assignee  for  the  benefit  of  creditors 
succeeds  merely  to  the  right  of  the  assignor.  He  is  not, 
in  respect  to  the  property  transferred,  a  bona  fide 
holder  for  value,  but  takes  it  simply  as  a  trustee,  sub- 
ject to  any  equities  which  may  exist  between  the  debtor 
and  his  creditors.  He  stands  in  precisely  the  same  con- 
dition that  his  assignor  did,  and  if  the  debt  could  have 
been  equitably  set  off  against  the  bank,  it  can  against 
him. 

Such  was  the  language  of  the  court  in  the  case  of 
Scheiffelin  v,  Hawkins  (14  Ahh.  Pr,  114),  where  that 
very  question  arose,  and  the  reasoning  seems  to  be 
sound  (see  also  Smith  v.  Felton,  43  N.  Y.  423). 

Upon  both  the  grounds  above  indicated  1  think  the 
defendants  are  entitled  to  judgment. 

Judgment  having  been  entered  in  favor  of  defend- 
ants against  the  plaintiff  on. this  decision,  dismissing 
the  complaint,  and  adjudging  that  defendants  recover 
against  plaintiff  their  costs,  plaintiffs  appealed  to  the 
general  term. 

Holmes  &  Adams,  attorneys,  arid  Leslie  W.  Russell^ 
of  counsel,  for  appellant,  urged : — I.  The  agreement  was 
void  under  the  laws  of  Missouri  {Myers^  supplement  to 
Wagners  Missouri  Statutes^  p.  394,  c.  122,  §  21 ;  1 
Wagner  iStal.  [ed.  of  1870],  p.  280,  §  2  ;  O'Shea  v.  Col- 
lier  W.  L.  Co.,  42  Mo.  397).  II.  A  promise  is  to 
be  interpreted  in  that,  sense  and  with  that  reserva- 
tion which  the  parties  understood  at  the  time  of 
making  it  (Barlow  o.  Scott,  24  N.  Y,  40).  We  as- 
sume that  the  defendants  did  not  intend  to  agree 
with  Mastin  to  do  that  which  was  contra  bonos  moreSy 
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or  against  public  policy.  That  the  parties  did  not  in- 
tend the  agreement  as  one  which  must  be  observed,  ac- 
cording to  their  present  claim,  is  evident  from  the  fact, 
that  the  deposits  were  nearly  all  the  time  below  the 
amount  of  the  acceptances,  after  June  11,  1878 — at  one 
time  running  as  low  as  $17,000;  and  from  the  further 
fact  that  daily  drafts  were  drawn  and  paid,  to  the 
amount  of  $41,992.09,  only  those  remaining  unpaid 
which  were  not  presented  before  August  3,  1878. 
Therefore  the  legal  effect  of  the  oral  negotiation,  called 
an  agreement  by  the  referee,  being  limited  by  well-de- 
fined rules  of  law,  renders  nugatory  any  apparent  un- 
derstanding, which  was  hostile  to  the  purpose  of  the 
depositor,  both  because  hostile  to  that  purpose  and 
because  against  public  policy  (4  Kent  Comm.  468 ;  2 
Parsons  on  Contr.  613).  III.  But,  if  it  can  be 
held  that  legally  a  fund  can  be  created  for  the  pur- 
poses indicated,  and  still  be  destroyed  by  reserva- 
tions unknown  to  the  world  dealing  commercially 
with  the  parties,  then  we  submit  that  the  agree- 
ment is  void  for  other  reasons  of  public  policy. 
Is  it  possible  that  a  banking  corporation,  within  the 
rules  which  usually  govern  banking  business,  can 
pledge  in  advance  funds  which  are  not  in  tlie  bank  or 
in  the  control  of  the  bank  at  the  time  of  the  pledge, 
and  by  the  mere  operation  of  such  an  agreement  shift 
the  lien  from  day  to  day,  cause  it  to  vault  from  the 
funds  of  one  day  to  the  new  deposits  of  the  next, 
and  transfer  it  by  force  of  a  simple  promise  from  funds 
in  esse  to  those  non-existent  at  the  time  of  the  al- 
leged agreement,  especially  to  the  prejudice  of  parties 
buying  drafts  against  those  very  balances  ?  If  this 
supposed  rule  of  shifting  liens  exists,  it  is  an  anomaly 
in  the  law- merchant.  The  ordinary  rule  of  law  is  thai 
the  creation  of  a  lien  requires  a  subject  in  esse  in  the 
power  of  the  grantor  at  the  time  the  lien  is  created 
(Edgell  V.  Hart,  9  N,  Y.  217 ;  Bank  v.  Hunt,  M  Wall. 
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391 ;  Mitthacht  v.  Kelley,  3  Ahh.  App.  Dec.  301 ;  In  re 
Aldrich,  6  Bea.  483  ;  Powers  v.  Freeman,  2  Lans.  127 : 
Otis  V.  Sill,  8  Barb.  102).  The  learned  referee,  how- 
ever, apparently  nullifies  the  effect  of  these  authorities 
by  the  later  cases,  cited  by  him,  of  Hale  v.  Omaha  Bk., 
49  N.  r.  646  ;  McCaffrey  v.  Woodin,  65  Id.  449  ;  and 
Wisner  v.  Ocumpaugh,  71  Id.  113.  A  scrutiny  of 
these  cases  shows  that  they  are  not  antagonistic  to  those 
cited.  IV.  The  cashier  had  no  power  to  make  the  agree- 
ment  in  question,  and  his  act  was  not  binding  upon 
the  bank,  nor  certainly  upon  the  assignee.  No  greater 
irresponsible  power  could  be  placed  in  the  hands  of  n 
cashier,  and  the  agreement  was  void  (Hoyt  v.  Tompsou, 
6  N.  Y.  320;  Bank  of  United  States  v.  Dunn,  6  Pet 
65 ;  1  Danid  Neg.  Inst.  322 ;  Elliott  v.  Abbott,  12  N. 
H.  649  ;  Divies  Co.  Asso.  v.  Saylor,  63  Mo.  24 ;  \  R. 
8.  691,  §  8).  The  learned  referee  states  three  objections 
to  this  argument:  First.  That  the  agreement  was  de 
signed  to  raise  money  to  prevent  insolvency  instead 
of  being  in  contemplation  of  insolvency.  How  tliat 
could  be  when  no  increase  of  property  is  obtained,  is 
not  perceivable,  and  the  same  statement  might  apply 
to  every  effort  of  a  failing  corporation  to  struggle  on, 
when  it  ought  to  be  summarily  wound  up ;  but  were  it 
so,  the  point  is  entirely  evaded  that  the  law  does  not 
tolerate  (he  clothing  of  the  cashier  with  such  a  tre- 
mendous authority,  and  does  not  intrust  to  him  the 
power  to  terminate  the  life  of  the  bank  at  his  own 
will.  Second.  The  learned  referee  further  says,  th.it 
if  the  cashier  had  the  power  to  borrow  the  monej', 
he  is  at  a  loss  to  see  how  the  bank  or  its  represent- 
atives can  object  to  his  making  a  valid  agreement 
to  repay  it,  or  to  secure  its  repayment.  He  has 
undoubtedly  the  right  to  make  the  ordinary  agree- 
ment for  repayment  tolerated  by  commercial  usage 
and  public  policy  ;  but  this  is  a  widely  different  thing 
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from  the  power  to  borrow  any  sum  of  money  that  he 
chooses  and  to  place  upon  the  assets  of  the  bank  a  lien, 
oi)en  or  secret,  which  is  entirely  inconsistent  with 
commercial  usage  and  utterly  alien  to  the  purposes 
and  existence  of  the  bank.  And  even  if  he  had  the 
power  of  pledge  of  the  ver}'  funds  which  he  raised 
upon  the  plea  of  some  equity  of  the  defendants,  as  they 
contributed  to  the  raising  of  those  funds,  he  could  not 
( ontinue  the  lien  indefinitely  upon  future  sums  which 
might  be  remitted  by  the  bank  in  due  course  of 
business  to  be  drawn  against.  Third.  The  learned 
referee  further  says,  that  the  bank  and  assignee 
are  estopped,  from  setting  up  such  a  defense.  If 
this  be  so,  it  is  the  first  time  in  the  books  that  a 
case  has  arisen  where  pariies  negotiating  an  illegal 
contrail,  and  presumed  to  know  its  illegality,  are 
estopped  from  setting  up  that  illegality  because  the 
other  side  had  carried  it  out  by  the  mere  payment  of 
money.  Nearly  all  of  the  cases  which  pass  upon  the 
powers  of  cashiers  or  other  agents  of  corporations  are 
tho' e  in  which  parties  have  parted  with  their  money 
to  the  corporation  upon  the  assumed  faith  of  the 
validity  of  the  agreement,  but  it  is  held  to  be  their 
duty  to  know  whether  the  agreement  is  legal  or  illegal, 
and  if  illegal,  thai  it  cannot  be  enforced  (Delafield  v. 
State,  26  Wend,  192,  221 ;  Pratt  v.  Eaton,  79  IV.  T.  4 1<» ; 
rev<  rsing  S.  C,  25  Hun^  295  ;  Crocker  t.  Whitney,  71 
iV.  Y.  161  ;  Bank  of  Salina  2?.  Alvord,  31  Id.  47,i). 
The  learned  referee  also  observes  in  various  places  in 
his  opinion  that  the  assignee  stands  in  no  better  position 
than  the  bank,  and  that  he  simply  represents  the  bank. 
Our  argument  is  founded  ui)on  the  assumption  that 
the  bank  itself  could  have  repudiated  the  power  of  the 
cashier  to  make  such  a  contiuct,  and  could  have  main- 
tained the  position,  had  the  action  been  brought  by  it 
before  insolvency,  that  the  pledge  was  invalid  and 
againet  public  policy.    But  upon  the  equitable  branch 
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of  the  case  and  where  the  position  of  either  party  must 
rest  upon  equitable  considerations,  it  becomes  evident 
that  the  assignee,  being  the  trustee  of  the  creditors,  and, 
as  expressly  found,  of  the  holders  of  sight  drafts  to  the 
amount  of  more  than  the  balance  in  the  hands  of  the 
defendants,  occupies  a  more  favorable  position  than 
the  bank  itself,  and  can  disaffirm  acts  which  it  could 
not  (Southard  v.  Benner,  72  N.  T.  424,  427 ;  Laws 
1858,  c.  314;  Gillet  v.  Phillips,  icbi  supra).  That 
the  laws  of  New  York  govern  the  transaction,  except 
so  far  as,  by  comity,  the  courts  will  recognize  the  law 
and  decisions  of  Missouri,  is  evident,  it  being  a  question 
of  public  policy  (Edgerly  v.  Bush,  81  N.  T.  199  ; 
Faulkner  v.  Hart,  82  Id.  413 ;  Southern  Life  Ins.  Co.  v. 
Packer,  17  Id.  51,  53  ;  Curtiss  v.  Leavitt,  15  Id.  9). 
Therefore,  the  statutes  of  this  State  upon  questions  of 
public  policy,  especially  where  the  plaintiff  represents 
the  interests  of  a  large  number  of  creditors  resid- 
ing in  this  State,  govern  the  transaction,  if  incon- 
sistent with  the  laws  of  Missouri.  The  letter  of 
Mastin,  and  the  telegram  of  August  2,  did  not  con- 
fer upon  the  defendants  the  power  to  appropriate 
the  general  balance  on  deposit  with  them  to  the 
credit  of  the  Mastin  Bank  to  the  payment  of  bills  of 
exchange  not  due  and  not  owned  by  them.  1.  The 
cashier  had  no  more  power  to  make  any  such  arrange- 
ment then  than  he  had  in  June,  1878.  2.  By  the  stat- 
uiory  laws  of  this  State  and  of  Missouri,  preferences 
are  not  to  be  given  to  the  creditors  of  moneyed  corpora- 
ions,  the  design  being  that  its  funds,  in  case  of  insolv- 
ency, shall  be  equally  distributed  among  its  credit- 
ors {1  B.  S.  591,  i  9  ]  6  ed.  vol.  2,  p.  298).  This  stat- 
ute, as  it  affects  public  policy,  is  alike  applicable  to 
domestic  and  foreign  corporations.  This  was  so  held  in 
regard  to  the  defense  of  usury  (Southern  Life  Ins.  Co. 
V.  Packer,  supra).  Such  a  transfer  or  payment  is  ut- 
terly void  (Huxron  o.  Bishop,  3  Wend.  13  r  Robinson  d. 
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Bank  of  Attica,  21  N.  T,  406 ;  Parniss  v.  Sher- 
wood, 3  Sandf.  521,  523;  Horcy  ?j.Kerr,  8  JBosw.  194). 

VII.  The  docrrine  of  set-oflf  cannot  be  invoked  as  a 
defense  or  counter-claim.  If  the  defendants  had  held, 
on  the  4th  day  of  August,  1878,  the  acceptances  them- 
selves, under  the  ordinary  rules  pertaining  to  set- ofif, 
these  acceptances  would  not  be  a  defense  as  against 
the  suit  by  the  bank  itself  (2  R,  S.  [Edm.  ed.]  §  18, 
et  seq.;  Code  Civ.  Pro.  §  502;  Beckwith  v.  Union 
Bank,  9  JV.  Y.  211 ;  Referee's  opinion,  fol.  351,  et  seq). 

VIII.  But  tlie  defendants  claim  that  certain  equita- 
ble principles  may  be  successfully  invoked  in  this  case 
to  avoid  the  rule  of  law  in  regard  to  a  set-off,  and  give 
the  defendants  exemption  from  the  payment  of  the 
money,  upon  the  doctrine,  purely,  of  equitable  set-off 
as  settled  by  the  courts.  It  will  be  observed  at  the 
threshold  of  the  argument,  that  reserved  rights  or  liens 
limiting  the  free  disposition  of  balances  of  accounts 
with  a  banker  are  not  favored  by  the  courts  (Grant 
V.  Taylor,  35  Super.  Ct.  338).  And  it  is  evident  that  the 
legal  rule  of  set-off  cannot  be  modified  to  admit  of  the 
interposition  of  an  unmatured  indebtedness  on  behalf 
of  the  alleged  debtor,  unless  equity  demands  that  it 
shall  be  done  (Lindsley  v.  Jackson,  2  Paige^  580 ; 
Barber  v.  Spencer,  11  Id.  517 ;  Smith  v.  Felton,  43  N. 
T.  419 ;  Bradley  v.  Angel,  Id.  476 ;  Meyers  v.  Davis,  22 
Id.  489 ;  Martin  v.  KuntzmuUer,  37  Id.  397 ;  Chance  v. 
Isaacs,  5  Paige^  592 ;  Union  Bank  v.  Beckwith,  9  N. 
T.  211 ;  Keep  v.  Lord,  2  Duer^  78).  In  all  cases,  to  jus- 
tify its  interposition,  there  must  be,  in  addition  to  in- 
solvency, the  existence  of  a  personal  demand  against 
the  debtor,  held  by  the  creditor  at  the  time  the  creditor 
acquired  his  rights  to  the  claim  of  the  debtor  which 
he  seeks  to  enforce.  It  must  also  be  equitable  to  in- 
terpose the  defense.  In  the  case  at  bar,  the  defendants 
held  no  demand  against  the  Mastin  Bank  at  the  time 
of  the  assignment.      They  simply  stood  in  the  light 
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of  acceptors  of  drafts.  The  case  is  further  distin- 
guishable from  those  cases  in  which  equitable  set-off 
has  been  allowed,  by  the  fact  that  there  is  no  prin- 
ciple of  equity  whatever  that  demands  the  allowance 
of  a  defense.  The  defendants  had  for  many  years 
done  a  very  large  business  with  the  Mas  tin  Bank,  and, 
presumably,  a  beneficial  and  profitable  one,  and  this 
arrangement  was  designed  to  continue  the  business. 
Under  such  circumstances,  the  drafts  were  not  ac- 
commodation drafts  (2  Oreenl.  JEv.  §  172 ;  Chitty  on 
Bills,  319,  328;  Bagnall  v.  Andrews,  7  Bing.  217; 
Farmers'  Bank  v.  Rathbone,  26  Vt  19).  The  learned 
referee  rules  equitably  that  a  set-off  exists,  and 
that  the  equitable  rights  of  the  draft-holders  may 
^ot  be  enforced,  because  legally  the  plaintiff  only 
represents  the  bank  and  not  them  (see  Westlake 
V.  Bostwick,  16  Super.  Ct,  261 ;  Jordan  v,  Nat. 
Shoe  and  Leather  Bk.,  74  N.  Y.  467).  IX.  Even 
if  the  referee  is  right  in  his  legal  conclusions,  the 
plaintiff  was  entitled  to  a  judgment  for  the  balance, 
which  is  $4,323.98,  with  interest.  Because  a  less 
sum  than  the  balance  which  we  claim  to  be  due 
was  demanded  in  the  complaint,  the  referee  er- 
roneously supposes  that  we  cannot  have  judgment 
for  the  sum  which  is  really  our  due,  to  wit,  the  above 
balance,  and  that  it  is  necessary  to  have  an  amend- 
ment of  the  pleadings  to  accomplish  that  end.  This 
is  incorrect.  We  might  have  been  contented  with  the 
sum  demanded  by  the  pleadings,  irrespective  of  the 
error  of  a  few  hundred  dollars,  in  case  of  a  recovery ; 
but,  in  case  of  defeat  upon  the  main  proposition,  we 
are  entitled  to  as  much  less  than  the  sum  demanded 
as  the  proof  shows  we  are  entitled  to  claim.  It  needs 
no  amendment  for  this  purpose ;  and  if  it  be  urged 
that  the  allegations  in  the  complaint  that  ''since  the 
beginning  of  the  action  the  defendants  have  paid  to 
the  plaintiff  the  sum  of  $5,111.81,  a  part  and  on  ac- 
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count  of  said  indebtedness  of  $60,076.38,  over  and 
above  the  sum  of  $10,023.29,  now  in  court,"  which  is 
not  denied  by  the  answer,  in  any  way  affects  the 
question,  then  we  can  urge  with  the  same  propriety 
of  reasoning  that  we  have  a  distinct  admission  of  the 
payment  of  this  sum  as  a  part  of  the  larger  sum 
which  we  claim,  and  are  entitled  to  draw  therefrom 
the  conclusions  which  the  admission  warrants.  But, 
it  any  amendment  were  necessary,  it  is  merely  a 
formal  one,  as  the  precise  evidence  of  what  the  bal- 
ance was,  was  derived  from  the  defendants'  own  books 
and  testimony  ;  and  the  refusal  to  conform  the  plead- 
ings to  the  proof  in  such  a  respect,  preventing  thus 
a  smaU  judgment  for  the  plaintiflf  and  giving  a  judg- 
ment  to  the  defendants,  would  be  a  ruling  which  the 
courts  would  review  and  correct. 

Knevals  &  Ransom^  attorneys,  and  Erastus  8. 
Ransom,  of  counsel,  for  respondents,  among  other  things, 
urged  : — I.  As  between  the  defendants  and  the  Mastin 
Bank,  the  defendants,  although  acceptors,  were  in  fact 
sureties,  and  were  entitled  to  security  (Bank  of 
Toronto  ».  Hunter,  20  How.  292).  It  was  the  duty  of 
the  drawers  to  put  the  acceptors  in  funds  (2  Denio^  211, 
212),  and  the  drawers  may  at  any  time  direct  the  ap- 
plication of  the  funds  in  the  drawee's  hands  to  the 
discharge  of  the  obligation  (2  Denio,  216).  And  charg- 
ing up  a  check  or  draft  against  the  drawer  is  an  appli- 
cation of  the  deposit.  It  is  the  same  as  drawing  out 
the  money  and  then  handing  it  over  or  back  again 
(Pratt  V.  Foote,  9  N.  Y.  463 ;  S.  C,  10  Id.  600,  601). 
II.  It  cannot  be  said  that  the  bank  had  no  right  or 
power  to  make  such  an  arrangement.  By  agreement, 
a  person  for  whom  another  assumes  a  liability  or  a 
contingent  liability  may  pledge  property  he  then  has 
or  may  thereafter  have,  to  the  payment,  or  as  security 
for  the  payment,  of  that  liability,  or  authorize  such 
property  to  be  appropriated  by  the  surety  before  he 
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pays  the  debt.     A  confession  of  judgment/  to  secnre  a 
contingent  liability  is  a  case  of  that  kind.     Such  a 
judgment  is  not  only  a  lien  on  property,  but  the  party 
to  whom  it  is  given  may  enforce  and  collect  it  by  exe- 
<*uti(m  before  he  pays  it.     So  a  mortgage  may  be  given 
upon  property  to  secure  an  indorser  or  other  person 
contingently   liable.    A  lien   that  a  party  would  not 
otherwise  have,  may  be  given  by  express  agreement 
(4  i\^.  Y.  498,  501).     By  agreement  a  lien  may  be  given 
on  any  f)roperty  not  in  existence  or  owned  by  the  party 
at  the  time,  but  to  take  eflfect  when  the  property  is 
obtained  or  comes  into  existence  (Hale  v.  Omaha  Nat. 
Bank,    49  If'.  Y.  626 ;  McCaferty  v..  Wooden,    65  Id. 
459 ;  Wisner  v.  Ocumpaugh,  71  Id,  113).     Besides,  a 
banker  has  a  lien  on  deposits  for  any  debt  due  from 
the  depositor  (74  iV!    Y.  473) ;  and,   as  above  shown, 
any  property  may  be  pledged  or  mortgaged,  or  a  lien 
given  on  it,  to  secnre  a  debt  not  due  or  upon  a  con- 
tingent liability.    The  plaintiflE  in  this  case  is  not  even 
a  bona  fide  purchaser,  but  as  an  assignee  in  trust,  he 
stands  in  no  better  situation  than  the  bank  would  have 
stood  if  the  assignment  had  not  Been  made  (Reed  ^. 
Sands,  37  Barh.  185 ;  Bliss  v.  Cottle,  32  Id.  322 ;  Griffin 
V.  Marquardt,  17  N,    Y.   28).     Besides,  any  assignee 
would  take  such  a  claim  (not  being  negotiable  paper), 
subject  to  all  equities  (Green  v.  Warwick,  64  i\r.  Y. 
220  ;  Cram  v.  Turner,  67  Id.  437;  Cutts-y.  Guild,  57  Id. 
232,  233  ;  Blydenburgh  v.  Thayer,  34  ITow.  Pr.  88 ; 
Ely  V.  McKnight,  30  Id.  97).     And  even  if  the  trans- 
action had  been  fraudulent,  no  one  will  pretend  that 
the  bank   could  have   repudiated  the  transaction  or 
prevented  the  set-off,  if  the  defendants  had  not  made 
the  application  at  all  (2  Parsons  on  Coiit.  277,  278 ; 
Draper  v.  Trescott,  29  Barh.  404).      If  it  shall  be  said 
that  the  act  of  1858,  chapter  314,  gives  an  assignee  in 
trust  such  right,  it  is  a  sufficient  answer  to  that,   that 
that  act  simply  authorizes  an  assignee  to  file  a  bill  to 
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annul  and  set  aside  a  previous  transaction  in  fraud  of 
creditors,  and  then,  with  that  fraudulent  contract  or 
conveyance  annulled  and  removed  by  the  judgment  of 
the  court,  to  recover  the  property  (see  McMahon  v. 
Allen,  12  Abb.  Pr.  277).  That  is  not  the  case ;  this  is 
an  action  at  law  to  recover  the  debt  without  regard  to 
that  statute,  and  cannot  be  transformed  into  a  suit  in 
equity  (Short  v.  Barry,  3  Lans,  147;  Craig  v.  Hyde, 
24  How.  Pr.  313;  Towle  v.  Jones,  19  Abb.  Pr.  449 ;  1 
Bobert.  87  ;  Hey  ward  v.  City  of  Buffalo,  14  m  Y.  540; 
Mann  v.  Fairchild,  2  Keyes^  106 ;  Bradley  v.  Aldrich, 
40  N.  T.  504).  But  above  and  beyond  all  this  is  the 
fact  that  there  was  no  fraud  in  the  transaction.  It  is 
not  fraud  for  a  party  to  pay  what  he  owes,  or  even  to 
pay  it  in  advance.  It  is  not  fraud  for  a  debtor  in 
any  case  to  secure  his  creditor,  particularly  when 
he  agreed  to  do  it  at  the  time  of  the  contracting 
of  the  debt.  The  defendants  signed  the  acceptances 
only  on  condition  that  the  bank  would  give  them 
just  that  security,  and  it  would  have  been  gross 
fraud  on  the  part  of  the  bank  if  it  had  not  done  so. 

III.  If  it  shall  be  said  that  at  the  time  the  defendants 

• 

charged  up  and  appropriated  the  deposits,  the  bank 
did  not  owe  them  anything,  the  acceptances  not  being 
due,  there  are  these  answers  to  that :  1.  A  contingent 
liability  is  a  debt  (18  Wend.  375,  383,  384,  385,  398 ; 
8  Cow.  406,  424).  2.  This  was  even  more  than  a  con- 
tingent liability.  The  defendants  being  acceptors  were 
primarily  liable  without  protest  or  notice  (Suydam 
V.  Westfall,  2  Denio,  206,  212,  216 ;  Bank  of  Toronto  v. 
Hunter,  20  How.  Pr.  292).  3.  As  before  shown,  it  is 
not  always  necessary  for  a  person  who  is  liable  to  pay 
money  for  another,  to  first  pay  that  money  before  en- 
forcing payment  of  the  person  liable  over  to  him 
{see  also  Gilbert  v.  Wyman,  1  iT.  T.  550  ;  Brancroft  v. 
Winspear,  44  Barb.  209 ;  Rector  of  Trinity  Church 
«.  Higgins,  48  JV.  T.  532).    If  then  the  bank  could  have 
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been  compelled  to  make  the  application  or  give  the 
security,  how  much  clearer  the  case  is  made  by  the  fact 
that  the  bank  did  do  it,  and  that  before  the  assignment 
was  made  to  the  plaintiff  it  was  done  and  ended. 

IV.  It  is  not  necessary  to  invoke  the  doctrine  of 
equitable  set-off,  as  the  defense  is  established  by  proof 
of  the  agreement  between  the  bank  and  the  defendants, 
that  at  the  time  the  defendants  agreed  to  accept  the 
drafts,  and  as  an  express  condition  of  the  acceptance, 
the  defendants  were  to  have  a  lien  upon  the  deposits 
which  should  be  made  by  the  bank  with  the  defendants, 
and  the  right  to  hold  and  apply  them  for  that  purpose, 
and  that  the  defendants  should  at  all  times  be  kept 
secured  in  that  way,  and  have  timely  notice  of  any 
embarrassments  of  the  bank,  so  that,  for  the  defendants' 
protection,  they  might,  in  such  case,  take  and  charge 
against  the  bank  the  amount ;  and  that  such  deposits 
were  made  with  the  defendants,  such  notice  of  the 
bank's  embarrassment  was  given  them,  and,  as  further 
directed  by  the  bank,  the  amount  of  the  drafts  or  sum 
which  the  defendants  had  assumed  and  become  liable 
to  pay,  was  charged  up,  and  the  deposits  taken  and 
applied  or  appropriated  for  that  purpose.  All  that  was 
lawful,  right  and  just,  audit  was  a  complete  defense  to 
this  action.  But  even  if  the  acceptances  had  not  been 
charged  against  the  bank,  or  if  the  deposits  had  not 
been  appropriated  or  applied  before  the  assignmen  t  was 
made,  and  independent  of  any  agreement  on  the  subject, 
the  facts  and  circumstances  of  the  case  entitled  the 
defendants  to  have  their  claim  against  the  Mastin  Bank, 
or  rather,  the  sum  paid  by  them  as  accommodation 
acceptors,  allowed  and  applied  as  an  equitable  set-off 
to  the  extinguishment  of  the  plaintiff's  claim  (Smith 

V.  Felton,  43  K  T,  419  ;  37  Barb.  230 ;  74  N,  T.  437  ; 
59  Id.  537  ;  Seaman  v.  Van  Ramson,  10  Barb,  83 ; 
Scheiffilin  v.  Hawkins,  14  Abb.  Pr.  116).  The  cases  of 
Bradly  o.  Angel,  3  N.  Y.  475  ;  Myer  v.  Davis,  25  Id. 
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487 ;  Martin  v.  KuntzmuUer,  37  Id.  396 ;  as  ap- 
plied to  the  facts  in  the  court,  are  not  in  opposition. 
V.  There  is  nothing  in  the  laws  of  Missouri  differ- 
ing from  the  laws  of  New  York  affecting  the  question 
in  dispute.  But  if  the  Missouri  laws  were  different, 
and  made  such  transactions  as  the  defendants  had  with 
the  Mastin  Bank  void,  it  would  not  affect  this  case,  as 
the  contract  with  the  defendants  was  a  New  York  con- 
tract, and  the  security  given  to  the  defendants  was 
given  in  New  York,  and  the  New  York  law  governs. 
The  defendants  made  their  contract  in  the  State  of  New 
York.  They  accepted  the  drafts  in  the  State  of  New 
York.  The  drafts  were  made  payable  in  the  State  of 
New  York.  The  security  given  to  the  defendants  was 
given  in  the  State  of  New  York.  According  to  the  law, 
as  well  settled,  the  New  York  laws  govern  {Story 
Cixnf.  Laws,  §§  242,  280  ;  Dickinson  v.  Edwards,  77  N. 
Y.  573,  575,  576,  458 ;  Jewell  v,  Wright,  30  Id.  259 ; 
Everitt  v.  Vendryes,  19  Id.  436 ;  Bowen  v.  Newell,  13  Id. 
290 ;  Ruckle  v.  Eckhart,  3  Id.  132 ;  Hyde  v.  Goodnow, 
Id.  266). 

By  the  Coubt. — Freedman,  J. — ^Upon  a  careful 
examination  of  the  case  none  of  the  exceptions  taken 
appear  to  constitute  ground  for  reversal.  The  facts 
found  are  sustained  by  the  evidence  and  they  support 
the  legal  conclusions  based  thereon.  Upon  the  merits 
that  were  litigated,  the  referee  clearly  adopted  the  cor- 
rect view.  There  is  only  one  subordinate  question  that 
requires  notice.  After  the  close  of  the  case  the  plaint- 
iff's counsel  discovered  that  according  to  certain  testi- 
mony given  at  the  trial  the  plaintiff  might  have  asked 
in  his  complaint  to  recover  $323.98,  with  interest,  in 
addition  to  the  sum  demanded,  and  thereupon  moved 
that  the  complaint  be  amended  to  conform  to  the  proof. 
But  as  the  attention  of  the  defendants'  counsel  was  not 
called  to  the  motion  until  the  settlement  of  the  findings 
after  the  decision,  the  referee  held  that  the  motion  was 
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too  late,  and  he  therefore  denied  it,  to  which  ruling 
plaintiff's  counsel  duly  excepted. 

The  plaintiff  was  not  entitled  to  the  $323.98  in  dis- 
pute without  making  a  demand  therefor.  The  orig- 
inal complaint  and  the  admissions  of  the  answer  and 
the  proof  do  not  tend  to  establish  that  there  was  any 
demand  which  included  this  amount,  e.  ^.,  a  demand 
for  $50,086.88 ;  and  a  refusal  to  pay  that  specific  sum, 
does  not,  under  the  peculiar  circumstances  of  this  case, 
include  by  implication  the  demand  for  a  balance  of 
$323.98,  and  a  refusal  to  pay  that.  If  a  general  demand 
for  whatever  balance  there  was,  had  been  made,  a  dif- 
ferent case  would  be  presented.  The  refusal  to  pay  the 
sum  specifically  demanded  was  justified  by  the  defend- 
ants on  the  ground  that,  by  the  charges  rightfully 
made  for  their  acceptances,  according  to  the  agree- 
ment between  the  parties,  their  indebtedness  to  that 
extent  had  become  extinguished  before  the  action  was 
brought.  That  question  constituted  the  issue  in  the 
case,  and  upon  that  issue  the  defendants  succeeded. 
I  think,  therefore,  that  an  amendment  was  necessary  to 
enable  the  plaintiff  to  recover  judgment  for  the  sum  of 
$323.98.  As  it  is  admitted  that  that  sum  is  due  out- 
side of  the  matters  litigated,  justice  requires  that  the 
plaintiff  should  get  it  in  some  way ;  but  as  to  get  it 
he  must  amend,  he  should  not  enjoy  that  amendment 
without  a  corresponding  preservation  of  the  rights  of 
the  defendants.  The  amendment  should  have  been  as 
of  the  beginning  of  the  a<5tion,  when  the  defendants 
would  have  had  an  opportunity  to  take  issue  upon  this 
additional  demand  of  $323.98,  or  to  admit  their  indebt- 
edness to  that  extent  with  the  usual  consequences. 
Under  the  most  unfavorable  circumstances  the  defend- 
ants would  have  had  to  pay  costs  up  to  the  time  of  an 
offer  for  judgment.  Whether  now  they  should  be  re- 
quired to  pay  such  costs,  is  questionable,  nor  is  it  im- 
portant to  determine  the  question,  for  the  costs  that 
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the  plaintiff  in  any  event  might  have  been  made  to  pay 
as  a  condition  for  granting  his  application  for  leave  to 
amend,  would  have  off-set  them. 

As  the  case  now  stands  I  think  the  result  should  be 
that  the  plaintiff  have  judgment  for  that  sum,  but  that 
the  defendants  have  judgment  for  the  costs  of  the  ac- 
tion, and  that  plaintiff^  s  judgment  be  off-set  against 
that  of  the  defendants. 

The  ground  of  reversing  the  order  denying  the 
amendment,  which  ordinarily  is,  and  in  this  case  was, 
properly  within  the  discretion  of  the  referee,  is  that 
general  justice  will  be  promoted  and  future  litigation 
prevented  thereby.  For  if  the  complaint  does  need 
amendment,  another  action  may  be  brought  on  the  de- 
mand for  $323.98. 

The  order  denying  the  amendment  should  be  re- 
versed, and  leave  to  amend  be  given  upon  conditions 
which  embody  tlie  above  suggestions,  and  in  all  other 
respects  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Order  to  be  entered  hereon  to.be  settled  on  notice. 

Sedgwick,  Ch.  J.,  and  Speir,  J.,  concurred. 

The  following  order  was  entered  on  the  general  term 
decision. 

*' Ordered  and  adjudged,  that  the  plaintiff,  upon 
stipulating  to  pay  the  costs  of  this  action,  have  leave  to 
amend  his  complaint  by  inserting  a  claim  for  $323.98, 
in  addition  to  the  sum  demanded,  and  increasing  his 
claim  to  that  extent;  and  that  if  he  give  such  stipulation 
on  making  such  amendment,  the  said  sura  of  $323.98 
be  deducted  from  the  defendant's  recovery  for  costs 
in  this  action,  and  that  thereafter  the  judgment  as 
so  modified  be  and  the  same  hereby  is  affirmed,  with 
costs.  Further  ordered,  that  upon  plaintiff's  failure  to 
give  such  stipulation  within  ten  days  after  serving  a 
copy  of  this  order,  the  judgment  appealed  from  be  and 
the  same  here  is  affirmed,  with  costs." 
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The  costs  in  the  judgment  below  were  $20;")2.27. 

The  plaintiff  did  not  stipulate,  and  judgment  was 
entered  aflBirming  the  judgment  below,  with  $85.36, 
costs  of  appeal,  to  the  respondents. 


GEORGE       WOOD,       Respondent,    v.      MARIA 

MULOCK,  Appellant. 

Equity. — Enforcement  of  parol  agreement  for  creation  of  ettate  or  trust  in 
landsj  on  ground  of  part  performance, — Statute  of  frauds. — Uses  and 
trusts. 

Plaintiff's  time  to  redeem  his  interest  by  remainder  in  certain  real 
property  sold  under  execution  against  him,  having  expired,  in  pur< 
suance  of  an  oral  agreement  with  defendant  (his  mother),  he  confessed 
judgment  for  $2000,  theretofore  received  by  him  from  her,  and  she,  as 
judgment  creditor,  redeemed  said  interest  witl^  her  own  moneys  for 
plaintiff^s  benefit,  agreeing  orally  to  hold  the  legal  title  in  trust  for 
defendant  till  he  should  desire  a  conveyance  to  him  and  should 
repay  said  expenditures.  After  due  demand  and  tender,  plaintiff 
brought  this  action  for  specific  performance. 

Held^  that  plaintiff  was  not  entitled  to  judgment ;  that  if  the  $2000  was 
a  loan  to  plaintiff,  there  was  no  consideration  to  uphold  defendant's 
promise  to  convey  to  plaintiff ;  that  if  it  were  a  gift,  plaintiff,  by  swear- 
ing falsely  in  the  confession  of  judgment,  and  using  the  same  against 
a  bona  fide  creditor  who  would  otherwise  have  been  entitled  to  a  deed, 
did  not  come  into  court  with  clean  hands;  that  the  case  does  not 
come  within  the  exception  to  the  statute  of  frauds,  permitting  the 
enforcement  of  oral  agreements,  for  the  creation  of  estates  in  or 
trusts  concerning  lands,  &c.,  in  case  of  part  performance,  and, 
therefore,  does  not  fall  within  the  saving  clause  of  the  statute  of 
uses  and  trusts. 

The  principles  governing  courts  of  equity  in  the  enforcement  of  oial 
contracts  void  by  the  statute  of  frauds,  upon  the  ground  of  part 
performance,  stated  by  the  court;  and  the  authorities  reviewed  and 
distinguished. 

Before  Preedman,  Russell  and  Abnoux,  JJ. 

Decided  February  6,  1882. 

Appeal  from  judgment  entered  upon  the  report  of  a 
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referee  directing  the  defendant  to  execute  and  deliver 
to  the  plaintiff  a  deed. 

The  facts  found  by  the  referee,  as  stated  by  tin- 
court,  are  as  follows : 

**1.  That  th)  plaintiff,  George  W.  Wood,  is  a 
lawful  child  of  the  defendant,  Maria  Mulock,  by  John 
Wood,  her  first  husband,  and  that  said  defendant  is 
the  daughter  of  John  W.  Gilbert,  late  of  the  city  of 
New  York,  deceased,  who  died  prior  to  the  year  1864. 

"  2.  That  at  the  time  of  his  decease,  the  said.  John 
W.  Gilbert  was  seized  in  fee  simple  of  the  premises 
described  in  the  complaint,  situate  on  Fulton  and 
Nassau  streets,  in  the  city  of  New  York. 

''3.  That  said  John  W.  Gilbert  left  a  last  will  and 
testament  duly  executed  to  pass  the  title  to  real  estate, 
and  that  said  will  was  admitted' to  probate  prior  to  the 
year  1854,  in  the  office  of  the  surrogate  of  the  county 
of  New  York. 

''  4.  That  in  and  by  said  last  will  and  testament  the 
testator  gave  to  the  defendant,  then  the  wife  of  John 
Wood,  the  father  of  the  plaintiff,  a  life  estate  in  the 
real  property  above  described,  subject  to  certain 
charges  on  the  income  of  said  property,  and  also  gave 
the  fee  of  said  premises  to  the  lawful  child  or  children 
of  the  defendant,  who  may  survive  her,  and  the  child 
or  children  of  any  of  the  children  of  the  defendant 
who  should  die  before  the  defendant,  as  tenants  in  com- 
mon. 

''5.  That  on  February  24,  1854,  a  judgment  was 
duly  entered  in  the  office  of  the  clerk  of  New  York 
county  against  said  George  W.  Wood,  and  in  favor  of 
one  Benjamin  M.  Stilwell,  for  the  sum  of  $737.23,  and 
that  execution  thereon  was  duly  issued  to  the  sheriff 
of  the  county  of  New  York,  on  September  25,  1854. 

"6.  That  on  February  23,  1854,  a  certain  other 
judgment  was  duly  entered  in  the  office  of  the  clerk  of 
New  York  county  against  the  said  TJeorge  W.  Wood, 
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and  in  favor  of   the  said  Benjamin  M.  Stilwell,  for 
$362.61. 

"7.  That  by  virtue  of  the  execution  mentioned  in 
my  fifth  finding,  the  sheriff  of  New  York  county  did, 
on  November  18, 1854,  sell  at  public  auction  to  the  said 
Benjamin  M.  Stilwell,  in  consideration  of  $750,  all  the 
right,  title  and  interest  which  said  George  W.  Wood 
had  on  January  23,  1854,  or  at  any  time  afterward,  of, 
in  and  to  all  the  land  described  in  my  second  finding, 
and  that  on  the  same  day  a  certificate  setting  foi-th  the 
above  facts,  and  that  said  Stilwell  would  be  entitled  to 
a  conveyance  thereof  on  February  18,  1856,  was  duly 
executed  and  delivered  by  the  said  sheriff  to  the  said 
Stilwell. 

"  8.  That  the  time  of  the  said  Gfeorge  W.  Wood,  as 
judgment  debtor,  to  redeem  said  lands  from  said  sale, 
expired  on  November  18,  1855,  and  that  the  time  for 
any  judgment  creditor  toeflfect  such  redemption  expired 
February  17,  1856. 

''9.  That  on  November  14,  1856,  the  plaintiff, 
George  W.  Wood,  received  from  the  defendant  the  sum 
of  $2,000. 

'*  10.  That  subsequent  to  said  November  18,  one 
Francis  Byrne,  of  the  city  of  New  York,  an  attorney 
and  counselor-at-law,  a  mutual  friend  of  the  plaintiff 
and  defendant,  learned  of  the  facts  contained  in  my  fifth 
and  7th  findings,  who  immediately  communicated  the 
same  to  the  defendant,  who  in  turn  communicated  them 
to  the  plaintiff,  and  that,  at  the  request  of  the  defend- 
ant, she,  said  defendant,  the  plaintiff,  and  said  Byrne 
met  by  mutual  agreement  at  said  Byrne's  office  in  said 
city  on  November  27,  1855. 

"11.  That  at  such  meeting,  the  situation  of  the 
plaintiff,  by  reason  of  the  sale  under  the  execution  on 
the  judgment  mentioned  in  my  fifth  finding,  and  the 
expiration  of  the  time  of  the  plaintiff  to  redeem  there- 
from, was  discussed,  and  that  it  was  suggested  by  Mr. 
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Byrne  that  it  was  expedient  for  the  defendant  to  get  a 
judgment  by  confession  from  the  plaintiff,  for  the  sum 
of  $2,000,  received  by  said  plaintiflE  from  the  defendant 
on  November  14,  1855,  as  aforesaid  ;  so  that  she  might, 
as  judgment  creditor,  redeem  the  lands  heretofore  de- 
scribed from  said  sale,  inasmuch  as,  although  the  time 
for  the  plaintiff  to  redeem  had  expired,  the  time  for  a 
judgment  creditor  to  effect  such  redemption  was  still 
running. 

"12.  That  to  this  proposition  the  plaintiff  inter- 
posed the  objection  that  it  would  not  be  possible  for 
him  to  confess  judgment  for  said  sum,  inasmuch  as 
the  same  had  been  a  gift  from  the  defendant. 

^'13.  That  the  defendant  told  plaintiff  that  said 
sum  was  a  loan,  and  that  a  judgment  might  properly 
be  confessed  therefor ;  that  if  plaintiff  would  confess  a 
judgment  to  her  thereon,  she  would  redeem  said  lands 
from  said  sale,  and  hold  the  same  for  his  benefit,  and 
could  reconvey  the  same  to  him  at  any  time  he  desired ; 
that  all  she  wanted  said  judgment  for  was  to  get  said 
lands  away  from  the  control  or  interference  of  said 
Stilwell,  the  purchaser  at  said  sale,  and  that  such  a 
course  was  the  only  way  to  get  it ;  and  that  she  further 
desired  to  acquire  the  title  of  said  lands  for  the  pur- 
pose of  protecting  the  same  generally  in  case  the  plaint- 
iff was  not  successful  in  business.  That  at  any  time 
he  should  pay  back  to  her  the  money  she  would  have 
to  pay  to  redeem  said  lands  from  said  sale,  she  would 
reconvey  said  lands  to  him,  and  all  his  right,  title, 
and  interest  therein  and  that  Mr.  Byrne,  in  the  defend- 
ant's  presence  and  hearing,  and  with  her  assent,  gave 
similar  assurance  to  the  plaintiff. 

"14.  That  thereupon,  and  on  said  November  27, 
1855,  the  plaintiff  and  defendant  entered  into  a  parol 
agreement,  whereby  the  plaintiff  agreed  to  confess  a 
judgment  to  the  defendant  for  said  $2,000,  and  to 
waive  all  right  to  contest  his  liability  for  said  sum,  on 
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the  condition  and  for  the  consideration  that  the  defend- 
ant should  make  use  of  her  rights  as  a  judgment 
creditor,  thereby  confessed,  to  redeem  the  plaintiffs 
interest  in  the  lands  described  in  the  complaint,  and  to 
hold  the  legal  title  in  trust  for  him  until  such  a  time 
as  the  plaintiff  should  desire  a  reconveyance,  should 
pay  the  amount  of  said  judgment,  and  should  repay, 
with  interest,  whatever  outlay  of  money  the  defendant 
might  be  obliged  to  make  to  effect  such  redemption  ; 
that  the  defendant  fully  assented  and  concurred  in  said 
agreement,  and  that  the  waiver  of  the  plaintiff  of  his 
riglit  to  contest  said  judgment  was  part  of  the  con- 
sideration of  said  agreement. 

"16.  That  thereupon  the  plaintiff,  relying  on  the 
said  agreement,  and  in  performance  of  his  portion 
thereof,  and  waiving  all  defense  in  regard  to  said 
$2,000,  on  the  ground  that  the  same  was  a  gift,  did,  on 
November  27,  1855,  sign  and  verify  a  statement  and 
confession  of  judgment,  without  action,  in  favor  of 
said  Maria  Mulock,  for  said  sum  of  two  thousand  dol- 
lars, and  five  dollars  costs,  making  together  $2,005  ; 
that  the  same  was  drawn  up  by  said  Byrne,  and  exe- 
cuted under  his  direction,  and  that  the  judgment-roll 
was  duly  filed  by  said  Byrne,  and  judgment  duly 
entered  thereon,  in  the  office  of  the  clerk  of  the  county 
of  New  York,  on  the  same  day. 

"16.  That  in  said  judgment-roll  the  name  of  said 
Byrne  appeared  as  attorney  for  plaintiff,  said  Maria 
Mulock,  but  that  said  Byrne  acted  throughout  as 
counselor  and  adviser  for  both  parties,  at  their  request, 
as  he  thought  for  their  best  interests,  and  that  said 
agreement  was  made  at  his  suggestion,  and  with  his 
consent. 

"17.  That  under  and  by  virtue  of  the  judgment 
confessed  by  the  plaintiff  lierein  to  the  said  Maria 
Mulock,  the  said  Maria  Mulock  did,  on  December  2, 
1855,  as  a  judgment  creditor,  by  virtue  of  said  judgment, 
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duly  redeem  said  lands  from  the  sheriflPs  sale  as  afore- 
said, by  paying  to  the  said  sheriff  the  sum  of  $807.50, 
being  the  sum  bid  by  said  Benjamin  M.  Stilwell  for 
said  land  so  sold  to  him  under  said  execution,  with 
interest  thereon  from  the  said  November  18,  1854, 
to  said  December  22, 1865,  and  thereupon  she  received 
from  said  sheriff  a  certificate  showing  such  redemp- 
tion. 

''  18.  That  after  said  redemption  by  said  defendant, 
the  said  Benjamin  M.  Stilwell  threatened  to  redeem  said 
lands  from  said  sale  by  virtue  of  his. rights  as  a  judg- 
ment creditor  under  the  judgment  set  forth  in  my  sixth 
finding  of  fact,  and  that  in  order  to  prevent  redemption 
by  said  Stilwell  the  said  Mulock  did,  on  Februarj^  16, 
1856,  pay  to  said  Stilwell  the  sum  of  $413,  and  took  an 
assignment  of  said  judgment. 

"  19.  That  by  virtue  of  said  sale  and  said  redemption, 
the  said  Maria  Mulock  became  entitled  to  and  did,  on 
February  18,  1856,  receive  from  John  Orser,  then 
sheriff  of  the  city  and  county  of  New  York,  a  deed  by 
which  was  conveyed  to  her  all  the  estate,  right,  title 
and  interest  which  the  said  Gteorge  W.  Wood  had  on 
January  23,  1854,  or  at  any  time  afterwards,  of,  in  and 
to  all  the  parcels  of  land  heretofore  described,  which 
said  deed  was  duly  recorded  on  August  3,  1857,  in 
liber  740  of  Conveyances,  page  113. 

"20.  That  in  December,  1859,  the  plaintiff  requested 
the  defendant  to  reconvey  to  him  the  interest  in  said 
lands  which  she  had  acquired  by  virtue  of  said  sale  and 
redemption,  which  the  defendant  refused  to  do,  and 
on  October  23,  1860,  the  plaintiff  duly  tendered  to  de- 
fendant the  sum  of  $4,322.67,  which  was  the  amount  of 
said  sums  of  $807.50,  $2,005,  and  $413,  so  as  aforesaid 
paid  out  by  her,  together  with  interest  on  said  sums 
from  the  date  of  their  respective  payments  to  October 
23,  and  again  demanded  of  her  a  conveyance  to  him  of 
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his  interest  in  said  land  so  acquired  by  her  as  aforesaid, 
which  the  said  defendant  refused  to  do." 

Upon  these  facts  the  referee  found  the  following 
conclusions  of  law : 

"1.  That  the  plaintiff,  prior  to  1854,  and  by  virtue 
of  the  will  of  John  W.  Gilbert,  and  as  a  lawful  child 
of  the  defendant,  became  seized  of  a  portion  or  the 
whole  of  the  remainder  of  the  premises  described  in 
fee  on  the  death  of  said  John  W.  Gilbert,  either  as  sole 
devisee,  or  as  a  tenant  in  common,  according  to  the 
contingencies  provided  for  in  said  will,  and  subject  to 
the  life  estate  of  the  defendant. 

"2.  That  by  virtue  of  the  sale  under  the  execution 
aforesaid,  all  the  estate,  right,  title  and  interest  of  the 
plaintiff  as  above  set  forth,  was  disposed  of. 

"  3.  That  the  parol  agreement  set  forth  in  my  four- 
teenth finding  of  fact  was  valid  and  legal,  the  same 
having  been  fully  performed  by  the  plaintiff  on  his  part, 
by  his  confessing  judgment  to  the  defendant  as  afore- 
said, and  the  waiver  of  all  defense  to  the  claim  of  the 
defendant  for  said  $2,000,  on  the  ground  that  the  same 
was  a  gift,  being  a  valid  consideration  therefor. 

"  4.  That  the  defendant,  by  virtue  of  the  judgment, 
confessed  to  her  by  the  plaintiff,  and  in  performing  the 
acts  heretofore  set  forth,  and  by  the  conveyance  from 
John  Orser,  sheriff,  became  vested  with  all  the  estate, 
right,  title  and  interest  which  the  said  defendant  had 
on  January  23,  1854,  or  at  any  times  afterwards,  of, 
in  and  to  the  lands  described  in  the  complaint,  in  trust 
to  retain  the  legal  title  of  the  same  until  such  time  as 
the  plaintiff  should  desire  a  conveyance  of  said  interest 
to  himself,  and  should  pay  the  defendant  the  amount 
of  her  judgment  against  him,  and  repay  all  sums  paid 
out  by  her  to  effect  the  redemption. 

"5.  That  the  plaintiff  is  entitled  to  a  deed  from  the 
defendant  duly  executed  and  acknowledged  by  her, 
which  shall  convey  to  him  all  the  right,  title  and  in- 
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terest  of  the  plaintiflf,  which  were  conveyed  to  said  de- 
fendant by  the  deed  to  her  from  John  Orser,  sheriff  of 
the  city  and  county  of  New  York,  as  aforesaid,  in  the 
lands  mentioned  and  described  in  the  above  second 
finding  of  fact. 

"6.  That  by  reason  of  the  tender,  demand  and  re- 
fusal set  forth  in  my  twentieth  finding  of  fact,  the  de- 
fendant is  not  entitled  to  interest  on  the  amount  of  the 
judgment  confessed  by  the  plaintiff  to  her,  or  on  the 
sum  of  $807.50,  and  $413,  laid  out  by  her  to  effect  re- 
demption as  found  by  me,  beyond  October  23,  1860, 
the  date  of  said  tender. 

''  7.  That  at  the  time  of  the  execution  and  delivery 
of  said  conveyance  the  defendant  is  entitled  to  receive 
from  the  plaintiff  the  sum  of  $3,225.50,  with  interest  on 
$807.50,  from  December  22,  1855,  to  October  3,  1860, 
and  on  $413  from  February  16,  1856,  to  October  23, 
1860." 

Judgment  was  ordered  accordingly,  with  costs  and 
disbursements  to  the  plaintiff,  and  from  the  judgm^it 
thereupon  entered  the  defendant  appealed. 

Browne  &  Habe,  attorneys,  and  Edward  F.  Brown^ 
of  counsel,  for  appellant. 

Dorshevmer^  Bacon  &  Deyo^  for  respondent. 

By  the  Court. — Preedman,  J. — Upon  a  careful 
examination  of  the  whole  case  I  fail  to  see  how  the 
judgment  can  be  sustained. 

According  to  the  clear  weight  of  the  evidence  the 
transaction  between  the  plaintiff  and  the  defendant 
which  resulted  in  the  receipt  by  the  plaintiff  of  the 
sum  of  $2,000,  was  a  loan,  and  not  a  gift.  The  plaintiff 
himself  so  characterized  it  in  a  certain  part  of  his  testi- 
mony, and  in  confessing  judgment  he  so  swore.  If  that, 
then,  was  the  true  character  of  the  transaction,  the 
plaintiff  was  under  a  legal  obligation  to  repay,  and 
hence,  the  pretended  waiver  of  a  defense  which  did  not 
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exist  to  the  knowledge  of  the  plaintiff,  and  the  confes- 
sion of  judgment,  constituted  no  sufficient  considera- 
tion for  the  defendant's  promise  that,  in  case  of  her  re* 
demption  of  the  premises,  she  would  redeem,  not  for 
herself,  but  for  the  benefit  of  the  plaintiff. 

In  the  second  place,  assuming  that  the  transaction 
was  a  gift,  the  plaintiff,  by  falsely  swearing  in  the  con- 
fession of  judgment  that  it  was  a  loan,  and  then  agree- 
ing with  the  defendant  that  the  confession  should  be 
used  by  her  for  his  benefit  in  the  redemption  of  the 
premises  from  the  claim  of  a  bond  fide  creditor  who 
otherwise  would  have  become  entitled  to  a  deed,  was 
guilty  of  a  fraud  upon  such  creditor.  In  this  aspect 
the  case  presents  the  anomalous  feature  of  a  party 
guilty  of  fraud  appealing  to  a  court  of  equity  to  as- 
sist him  to  consummate  it. 

In  the  third  place,  the  conclusions  arrived  at  by  the 
learned  referee  are  erroneous,  because  the  alleged  agree- 
ment to  redeem  for  plaintiff's  benefit  was  not  in  writing. 
The  referee  held  the  agreement  to  be  valid,  and  then  he 
proceeded  upon  the  theory  that  the  defendant,  by  the 
conveyance  from  the  sheriff,  became  vested  with  all 
the  estate,  right,  title  and  interest  of  the  plaintiff  in 
and  to  the  lands  described  in  the  complaint,  in  trust 
to  retain  the  legal  title  of  the  same  until  such  time 
as  the  plaintiff  should  desire  a  conveyance  of  said  in- 
terest to  himself,  and  should  pay  the  defendant  the 
amount  of  her  judgment  against  him,  and  repay  all 
sums  paid  out  by  her  to  effect  the  redemption. 

By  the  statute  of  this  State  concerning  uses  and 
trusts,  all  uses  and  trusts  were  abolished  except  as  au- 
thorized and  modified  by  it  (2  R.  S,  [6  ed.]  1105,  §  45), 
and  the  trust  claimed  in  the  case  at  bar  does  not  fail 
within  the  saving  clause,  unless  it  is  a  trust  arising  or 
resulting  by  implication  of  law  from  the  transaction 
between  the  parties.  This  in  turn  depends  upon  the 
nature  and  character  and  validity  of  the  agreement  be* 
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tween  them,  and  right  here  the  plaintiff  encounters  an- 
other difficulty.  The  statute  concerning  fraudulent 
conveyances  and  contracts  relative  to  lands,  provides : 
(1)  That  no  estate  or  interest  in  lands,  other  than 
leases  for  a  term  not  exceeding  one  year,  nor  any  trust 
or  power,  over  or  concerning  lands,  or  in  any  manner 
relating  thereto,  shall  hereafter  be  created,  granted, 
assigned,  surrendered  or  declared,  unless  by  act  or 
operation  of  law,  or  by  a  deed  or  conveyance  in  writ- 
ing, subscribed  by  the  party  creating,  granting,  assign- 
ing, surrendering  or  declaring  the  same,  or  by  his 
lawful  agent,  thereunto  authorized  by  writing  (3  JR.  S. 
6  ed.  141,  §  6).  (2)  That  every  contract  for  the  leasing 
for  a  longer  period  than  one  year,  or  for  the  sale  of  any 
lands,  or  any  interest  in  lands,  shall  be  void,  unless  the 
contract,  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing,  and  be  sub- 
scribed by  the  party  by  whom  the  lease  or  sale  is  to 
be  made  {Id.  §  8).  (3)  That  every  grant  or  assign- 
ment of  any  existing  trust  in  lands,  goods  or  things  in 
action,  unless  the  same  shall  be  in  writing,  subscribed 
by  the  party  making  the  same,  or  by  his  agent  lawfully 
authorized,  shall  be  void  (Id.  145,  §  2). 

The  first  two  provisions  are  subject  to  the  exception 
that  nothing  contained  in  them  shall  be  construed  to 
abridge  the  powers  of  courts  of  equity  to  compel  the 
specific  performance  of  agreements,  in  cases  of  part 
performance  of  such  agreements  {Id.  §  10). 

It  is  conceded  that  the  agreement  in  question  was 
never  reduced  to  writing,  and  that  no  written  note  or 
memorandum  of  any  kind  concerning  it  was  ever  made ; 
but  the  plaintiff  relies  upon  the  exception  expressly 
made  by  the  statute.  It  therefore  becomes  important 
to  consider  the  doctrines  by  which  courts  of  equity  are 
guided  in  the  class  of  cases  therein  referred  to. 

The  best  way  to  enter  upon,  the  discussion,  is  to 
start  with  the  general    proposition  that  a  court  of 
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equity  cannot  in  general  specifically  enforce  a  contract 
embraced  by  the  statute  of  frauds,  any  more  than  a 
court  of  law  can  give  damages  for  its  non-performance. 
But  courts  of  equity  have  always  been  clothed  with 
the  salutary  power  of  preventing  fraud,  or  affording 
positive  relief  against  its  consequences  ;  and  this  power 
they  have  not  hesitated  to  exercise,  by  compelling  the 
specific  execution  of  a  verbal  contract  to  which  the 
provisions  of  the  statute  of  frauds  apply,  where  the 
refusal  to  execute  it  would  amount  to  practicing  a 
fraud.  In  so  doing  they  disclaim  the  power  of  en- 
grafting exceptions  upon  the  statute,  but  proceed  upon* 
the  ground  that  to  prevent  fraud  is  their  supreme  duty 
as  courts  of  equity  and  conscience.  The  general  rule 
may  therefore  be  stated  to  be  that  when  the  statute  of 

frauds  has  been  used  or  is  about  to  be  used  as  a  cover 

« 

to  a  fraud,  equity  will  relieve  or  protect  against  the 
fraud,  notwithstanding  the  provisions  of  the  statute  ; 
but  in  the  absence  of  fraud  equity  will  not  interfere, 
though  there  may  have  been  a  reliance  upon  the  honor 
or  promise  of  the  defendant. 

When  this  general  rule  is  kept  in  mind,  it  becomes 
obvious  that  the  mere  circumstance  that  a  verbal  agree- 
ment has  been  in  part  performed,  can  afford  no  reason 
such  as  to  control  the  action  of  any  court,  whether  of 
law  or  equity,  for  holding  the  parties  bound  toper- 
form  what  remains  executory.  The  doctrine  of  equity 
in  such  cases  is,  that  where  an  agreement  has  been  so 
far  executed  by  one  party,  with  the  tacit  encouragement 
of  the  other,  and  relying  upon  his  fulfillment  of  it,  that 
for  the  latter  to  repudiate  it  and  shelter  himself  under 
the  provisions  of  the  statute  would  amount  to  a  fraud 
upon  the  former,  that  fraud  will  be  defeated  by  com- 
pelling him  ,to  carry  out  the  agreement  {Browne  on 
Frauds^  §  448,  and  cases  there  cited). 

The  right  of  a  party  who  has  done  acts  in  part  exe- 
cution of  a  verbal  contract,  to  call  upon  a  court  of 
equity  to  enforce  it  against  the  other,  is  subject  to  the 
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«ame  general  restrictions  as  that  of  any  other  plaintiff 
in  equity,  and  he  therefore  must  show,  among  other 
things,  that  his  position  is  such  that  an  action  at  law 
for  damages  will  not  afford  him  adequate  relief 
{Browne  on  Frauds^  §  452,  and  cases  cited). 

It  is  mainly  for  the  reason  last  stated  that  it  became 
settled,  too  firmly  for  question,  that  payment,  even  to 
the  whole  amount  of  the  purchase-money,  is  not  to  be 
deemed  part  performance,  so  as  to  justify  a  court  of 
equity  in  enforcing  the  contract  {Browne  on  Frauds^ 
§  461 ;  Stixry  Eq.  Jur.  §§  760,  761 ;  Rice  v.  Peet,  15 
Johns.  503  ;  Thayer  v.  Rock,  13  Viend.  53). 

The  money,  it  is  said,  may  be  recovered  back  by 
action  and  the  parties  restored  to  their  original  position. 
It  is  only  when,  from  the  nature  of  the  payment,  or  the 
peculiar  circumstances  of  the  case,  this  cannot  be  done, 
that  the  rule  would  seem  to  fail  with  the  reason  of  it. 
Thus  payment,  although  alone  not  sufficient,  may 
serve  to  corroborate  other  acts  which  are  generally 
regarded  as  amounting  to  part  performance,  so  as  to 
afford  ground  for  a  decree  of  specific  execution. 
Where,  for  instance,  it  is  accompanied  by  a  pur- 
chaser's entering  into  possession  of  land  in  pursuance 
of  a  verbal  contract  for  the  purchase  of  it,  a  case  of 
part  performance  is  quite  uniformly  considered  as 
made  out.  So  it  is  always  regarded  as  strongly  con- 
firmatory of  right  of  plaintiff  seeking  the  specific  exe- 
cution of  a  verbal  contract,  for  an  estate  in  land, 
that  he  has  proceeded,  on  the  faith  of  the  contract,  and 
with  the  knowledge  of  the  vendor,  to  expend  money  in 
improving  the  land.  But  in  order  to  be  admitted  as  an 
act  of  part  performance,  the  improvements  relied  upon 
must  be  of  a  kind  permanently  beneficial  to  the  es- 
tate, and  involving  a  sacrifice  to  the  purchaser  who  has 
made  them.  For  so  discriminating  is  equity  that,  if 
it  appears  that  the  purchaser  gained  more  by  the  pos- 
session and  use  of  the  land,  than  he  had  lost  by  his 
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improvements,  or  if  he  has  been  in  fact  fully  com- 
pensated for  the  improvements,  they  will  not  be  avail- 
able to  him  as  a  ground  for  specific  execution. 

Prom  the  examination  so  far  made  it  appears  with 
sufficient  certainty  that  the  plaintiff  in  the  case  at  bar, 
in  order  to  sustain  the  action,  was  bound  to  show  not 
only  an  agreement  valid  but  for  the  statute  of  frauds, 
but  also,  in  order  to  overcome  the  statute,  such  a  part 
performance  on  his  part  as  raised  such  a  clear  and  real 
equity  in  his  favor  that,  unless  he  were  relieved,  he 
would  be  the  victim  of  a  fraud.  Now,  what  are  the 
facts  in  that  respect  ? 

Under  the  first  judgment,  entered  February  23,  18o^ 
aad  the  execution  issued  thereon,  the  sheriff  of  the  city 
and  county  of  New  York,  on  November  18,  1854,  sold 
to  Benjamin  M.  Stilwell,  the  judgment-creditor,  for  a 
consideration  of  $750,  all  the  right,  title  and  interest 
that  the  plaintiflf  herein  had  on  January  23,  1854,  or  at 
any  time  thereafter,  in  the  lands  devised  by  John  W. 
Gilbert,  deceased,  of  which  sale  the  sheriff  executed 
and  delivered  his  certificate  to  Stilwell  on  the  same 
day.  The  time  for  the  plaintiff,  as  judgment-debtor, 
to  redeem  the  lands  in  question  from  that  sale,  expired 
on  November  18,  1855,  and  the  time  for  any  of  his 
judgment-creditors  to  effect  such  redemption,  expired 
February  17, 1856.  The  plaintiff  failed  to  redeem.  In- 
deed, he  made  not  even  an  effort  to  do  so  within  the 
time  allowed  by  law  for  that  purpose.  After  the  time 
had  expired,  he  made  the  parol  agreement  relied  upon, 
and  then  confessed  judgment  in  favor  of  the  defendant 
for  the  sum  of  $2,005.  At  that  time,  therefore,  he  had 
in  no  event  an  interest  left  in  the  land.  No  claim  or 
right,  either  vested  or  contingent,  remained  in  him. 
All  his  interest  in  the  land  was  as  effectually  cut  off  as 
if,  for  a  valuable  consideration,  he  had,  years  before, 
voluntarily  conveyed  it  away.  In  that  condition  of 
things,  and  in  order  to  regain  at  some  future  time  an 
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interest  in  the  land,  lie  agreed  with  the  defendant  that 
by  his  act  the  defendant  should  be  created  a  judgment- 
creditor,  and  that  as  such  the  defendant  should  redeem 
from  Stilwell  for  his  benefit,  but  with  her  own  moneys. 
He  expended  no  money  on  the  faith  of  the  agreement, 
and  from  the  time  it  was  entered  into  as  claimed  by 
him,  to  the  time  at  which  the  defendant  obtained  a 
deed  from  the  sheriff,  the  plaintiff  did  no  act  upon  the 
faith  of  the  agreement  in  regard  to  the  premises,  which 
left  him  in  a  worse  position  than  he  was  in  before.  He 
was  not  in  possession  of  the  premises  at  the  time,  or  any 
portion  of  them.  In  short,  he  parted  with  absolutely 
nothing,  unless  it  can  be  said  that  his  confession  of 
judgment  was  a  parting  with  value.  The  whole  of  plaint- 
iff's equity,  therefore,  turns  upon  the  importance  to 
be  given  to  this  confession,  and  if  that  did  not  raise  an 
equity  sufficient  within  the  rule,  as  above  laid  down, 
the  defendant's  promise,  even  if  made  as  claimed  by 
the  plaintiff,  was  but  a  mere  naked  promise,  the  ille- 
gality of  which  is  positively  declared  by  the  statute  of 
frauds.  Now,  as  to  such  confession,  I  remarked  at  the 
outset  that  if  the  transaction  which  resulted  in  the  re- 
ceipt by  the  plaintiff  of  the  sum  of  $2,000,  was  a  loan, 
the  pretended  waiver  of  the  defense,  that  it  was  a  gift, 
which  to  the  knowledge  of  the  plaintiff  did  not  exist, 
and  the  confession  of  judgment,  constituted  no  sufficient 
consideration  for  the  promise  of  the  defendant ;  if  it 
was  a  gift,  the  plaintiff,  by  falsely  swearing  that  it  was 
a  loan,  and  agreeing  with  the  defendant  that  the  false 
statement  should  be  used  for  his  benefit,  was  himself 
guilty  of  a  fraud.  In  no  aspect  of  the  case,  there- 
fore, can  the  confession  be  treated  as  a  parting  with 
value,  or  a  part  performance  of  the  agreement  on  the 
part  of  the  plaintiff,  sufficient  in  equity  to  call  upon 
the  court  to  decree  the  specific  execution  of  the  agree- 
ment, which  otherwise  is  void  under  the  statute  of 
frauds.    Even  if  the  plaintiff,  instead  of   confessing 
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judgment,  had  actually  paid  the  money,  it  would  not 
have  helped  him ;  for  I  have  shown  that  even  pay- 
ment of  the  i^urchase-money  is  not  of  itself  a  suffi- 
cient part  performance  of  an  agreement  void  under 
the  statute  of  frauds.  Moreover,  the  statute  of  uses 
and  trusts  expressly  provides,  that  when  a  grant  for 
a  valuable  consideration  shall  be  made  to  one  person, 
and  the  consideration  therefor  shall  be  paid  by  an- 
other, no  use  or  trust  shall  result  in  favor  of  the  per- 
son by  whom  such  payment  shall  be  made;  but  the 
title  shall  vest  in  the  person  named  as  alienee  in  such 
conveyance,  except  as  against  the  creditors,  at  the 
time,  of  the  person  paying  the  consideration;  and 
that  a  trust  shall  result  in  favor  of  such  creditors  to 
the  extent  necessary  to  satisfy  their  just  demands 
(1  R,  8,  6  ed.  llOf),  1106,  §§  51,  52). 

The  cases  cited  and  relied  upon  by  the  learned 
counsel  for  the  plaintiff  are  not  in  conflict  with  the 
foregoing  views.  In  Hess  v.  Fox  (10  WeTid.  436),  it 
was  agreed  between  mortgagor  and  mortgagee  that  the 
mortgagor  should  convey  by  an  absolute  deed,  and 
deliver  up  the  mortgaged  premises  to  the  mortgagee ; 
that  the  latter  should  sell  them  at  the  best  price  obtain- 
able, and  after  deducting  the  sum  due,  pay  the  sur- 
plus, if  any,  to  the  mortgagor.  The  premises  having 
been  conveyed,  delivered  up  and  sold,  pursuant  to  the 
agreement,  and  a  surplus  realized,  it  was  held  that  the 
agreement  was  not  void  as  within  the  statute  of  frauds, 
and  that  the  mortgagor  might  maintain  assumpsit  for 
the  surplus. 

In  Malins  v.  Brown  (4  iV.  T.  403),  it  was  agreed 
between  vendor  and  vendee  and  mortgagee,  that  the 
mortgagee,  upon  receipt  of  $700,  should  release  the 
premises  about  to  be  conveyed  from  the  lien  of  the 
mortgage  which  covered  them,  with  other  lands,  and 
the  mortgagee  did  receive  the  $700,  as  a  complete  per- 
formance of  the  agreement  on  the  part  of  the  vendee. 
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The  sale  having  been  consummated  upon  the  assurance 
that  the  release  would  be  given,  it  was  held  that,  upon 
the  mortgagee's  failure  to  give  it,  the  vendee  could 
maintain  an  action  for  the  specific  execution  of  the 
agreement,  because  a  recovery  of  the  money  would  not 
restore  him  to  his  former  position.  In  the  course  of 
his  opinion,  Tatloe,  J.,  fully  recognized  the  doctrine 
that  mere  payment  of  money  is  not  a  sufficient  part 
performance,  and  that  nothing  will  be  deemed  part 
performance  which  does  not  put  the  party  into  a  situa- 
tion which  is  a  fraud  upon  him  unless  the  contract  be 
performed. 

Murray  v.  Smith  (1  Duer,  412)  was  an  action  to 
recover  the  sum  of  $632.40,  which  the  plaintiff  had 
been  compelled  to  pay  as  a  deficiency  upon  foreclosure. 
Peter  Murray  and  Hugh  Smith  were  speculators  to- 
gether in  the  purchase  and  sale  of  lands.  For  eight 
lots  conveyed  to  Murray  by  William  P.  Powers, 
Murray  paid  $516,  in  cash,  and  gave  his  bond  and 
mortgage  to  Powers  for  $1,204.  Murray  subsequently 
conveyed  to  Smith  one  equal  undivided  half  part  of 
the  eight  lots,  subject  to  one-half  part  of  the  mortgage, 
and  as  part  of  the  consideration  Smith  paid  $258  (being 
one-half  of  the  sum  paid  by  Murray  in  cash)  and  orally 
promised  to  keep  Murray  harmless  and  indemnified 
from  all  loss  or  damage  by  reason  of  the  one  equal 
half  part  of  the  money  becoming  due  upon  the  mort- 
gage. Murray  subsequently  paid  his  equal  half  part, 
and  having  thereafter  been  compelled  to  pay  a  de- 
ficiency arising  upon  a  sale  of  the  land  under  fore- 
closure of  the  mortgage,  instituted  for  the  collection  of 
the  other  half,  it  was  held,  that  Murray  having  executed 
his  part  of  the  agreement  by  a  conveyance  on  the  faith 
of  the  promise,  the  promise  could  be  enforced. 

In  Dodge  v.  Crandall  (30  JV,  Y.  294)  it  was  orally 
agreed  between  Holberton,  plaintiffs  testator,  and 
Holcomb,  the  owner  of  the  equity  of  redemption,  who 
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as  such  had  assumed  the  payment  of  a  certain  mortgage 
then  past  dne,  that,  in  consideration  of  $50  to  be  paid 
by  Holcomb,  Holberton  should  buy  the  bond  and 
mortgage  of  the  then  holder  thereof,  and  take  an  assign- 
ment thereof  and  hold  the  same  for  the  term  of  five 
years,  and  that  Holcomb  should  have  five  years  within 
which  to  pay  ;  and  the  agreement  was  executed  on  the 
part  of  Holberton  by  taking  such  an  assignment, 
and  on  the  part  of  Holcomb  by  paying  the  $50. 
Upon  these  facts  it  was  held  that,  there  having  been 
a  good  consideratioti  and  the  contract  having  been 
executed  as  stated,  there  was  a  valid  extension  of  the 
time  of  payment  for  the  period  of  five  years,  and  that, 
in  the  absence  of  a  default  in  the  payment  of  the  inter- 
est, there  could  be  no  foreclosure  on  account  of  the 
non-payment  of  the  principal  sum  due  before  the  ex- 
piration of  that  time. 

In  Dodge  v.  Wellman  (43  Row.  Pr.  427)  the  de- 
fendant was  the  equitable  owner  and  as  such  in  posses- 
sion of  the  land  in  question.  He  held  an  agreement, 
valid  in  law  and  in  equity,  for  the  conveyance  to  him 
of  the  legal  title  on  payment  of  the  price.  That  price 
he  had  in  part  paid,  and  had,  in  reliance  upon  his 
equitable  title,  cultivated  the  land  as  a  farm  and  made 
improvements  thereon.  The  residue  of  the  purchase- 
money  being  about  to  become  payable,  a  parol  agree- 
ment was  entered  into  between  plaintiff's  testator  and 
the  defendant,  that  the  testator  should  advance  the 
money  ($284),  and  take  the  conveyance  to  himself,  and 
should  give  to  the  defendant  a  written  agreement  lor 
the  conveyance  of  the  land  on  repayment  of  the  money 
so  advanced,  with  interest,  at  any  time  within  five 
years.  The  defendant  at  once  entered  upon  its  per- 
jEormance.  He  surrendered  to  the  original  vendor  his 
contract  of  purchase  as  a  consideration  for  a  convey- 
ance to  plaintiff's  testator,  procured  a  conveyance  to 
the  latter  and  carried  and  delivered  it  to  him,  and  the 
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testator  thereupon  advanced  the  money  stipulated  for. 
Subsequently  the  testator  refused  to  give  any  contract 
or  writing  declaring  the  rights  of  the  defendant,  and 
ejectment  having  been  brought  by  the  executor,  it  was 
held  that  the  principles  upon  which  courts  of  equity 
enforce  agreements  that  have  been  in  part  performed 
were  an  adequate  protection  to  the  defendant,  and  that 
the  facts  stated  constituted  an  equitable  defense  to  the 
action. 

Ryan  v.  Dox  (34  J^.  T.  307)  was  decided  upon  the 
principle  that  a  statute  cannot  be  invoked  as  a  shield  to 
protect  a  party  in  the  perpetration  of  a  fraud.  In 
commenting  upon  this  case  and  the  principle  of  its  de- 
cision in  the  later  case  of  Levy  v.  Brush  (45  N,  Y.  589j, 
Grover,  J.,  says:  " The  position,  rightly  undc: stood, 
is  correct.  This  is  the  basis  upon  which  the  doctrine 
of  specific  performance  of  verbal  contracts  for  the  pur- 
chase of  real  estate  by  courts  of  equity,  in  cases  of  part 
I)erf  ormance,  rests.  Upon  this  principle,  where  a  party 
whose  lands  were  about  to  be  sold  by  judicial  sale  has 
agreed  with  another  to  loan  him  money,  and  bid  oflf  and 
hold  the  land  as  a  security  for  the  money,  and  the 
agreement  has  been  consummated,  the  vendee  has  been 
held  to  hold  the  title  so  acquired  as  a  mortgage  in  equity. 
Upon  these  grounds  Ryan  v.  Dox  was  decided.  But 
no  case  can  be  found  where  a  contract  has  been  taken 
out  of  the  statute  in  favor  of  a  party  who  had  no  exist- 
ing interest  in  the  property,  who  had  done  no  act  of  part 
performance,  who  had  parted  with  nothing  under  the 
contract,  simply  up(m  the  ground  that  the  other  party 
was  guilty  of  a  fraud  in  refusing  to, perform  his  verbal 
agreement." 

In  Freeman  v.  Freeman  (43  N,  T.  34),  the  question, 
as  expressly  stated  by  the  court,  was  whether  a  parol 
promise  by  one  owning  lands,  to  give  the  same  to  another, 
will  be  enforced  in  equity,  when  the  promisee  has  been 
induced  by  the  promise  to  go  into  possession,  and,  with 
the  knowledge  of    the  promisor    make  comparatively 
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large  expenditures  in  permanent  improvements  upon 
the  land,  and  it  was  held  that  the  ground  upon  which 
this  equitable  jurisdiction  is  exercised,  although  some- 
times said  to  be  part  perfoimance,  really  is  to  prevent 
a  fraud  being  practiced  upon  the  parol  purchaser  by  the 
seller,  by  inducing  him  to  expend  his  money  upon  im- 
provements, upon  the  faith  of  the  contract,  and  then 
deprive  him  of  the  benefit  of  the  expenditure,  and 
secure  it  to  the  seller. 

In  Miller  v.  Ball  (64  iV^.  T.  286),  Earl,  J.,  in  deliv- 
ering the  unanimous  opinion  of  the  court  of  appeals, 
said  :  ''  The  payment  of  the  consideration  alone,  in  <a 
case  where  its  recovery  in  an  action  at  law  would  fully 
indemnify  the  party  paying,  would  not  be  a  suflBcient 
part  performance  within  the  rule  under  consideration, 
and  neither  would  mere  possession  be,  without  any 
other  circumstances  of  hardship  or  fraud.  But  pay- 
ment of  the  consideration,  and  possession  under  the 
agreement,  or  by  the  consent  of  the  vendor,  are  facts 
which  may  be  considered  with  other  facts  upon  the  ques- 
tion of  part  j)erformance.  Here  the  whole  consideration- 
money  was  paid,  and  the  plaintiff  took  all  the  posses- 
sion of  such  a  lot  which  is  ordinarily  practicable.  He 
built  roads  to  it  and  upon  it ;  built  a  shanty,  and  made 
some  clearing.  His  improvements  thus  made  were  prob- 
ably equal  in  cost  to  the  consideration  paid  for  the  lot, 
and  that  cost  would  be  lost  to  him  unless  thedefendant 
be  compelled  to  perform  his  agreement.  He  paid  the 
taxes,  and  the  money  thus  paid  he  cannot  recover  back, 
lam,  therefore,  of  opinion  that  enough  was  done  by  the 
plaintiff  to  bring  his  case  witliin  the  equitable  rule  as 
to  part  performance." 

Instead  of  being  at  variance  wlih  the  views  expressed 
by  me,  the  cases  cited  by  the  plaintiff  fully  harmonize 
with  them  and  furnish  additional  support  to  them. 
And  so  does  the  case  of  Getman  v.  Getman  (1  Barb.  Ch. 
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499),  which  in  many  respects  presents  striking  simUar- 
ities  with  the  case  at  bar. 

Assuming,  therefore,  that  there  was  such  an  agree- 
ment between  the  parties  as  found  by  the  referee,  and 
that  the  plaintiff  performed  his  portion  of  it,  yet  such 
part  performance  being,  in  view  of  all  the  circum- 
stances surrounding  it  and  under  the  principles  which 
control  courts  of  equity  in  such  cases,  wholly  insuffi- 
cient to  take  plaintiff's  case  out  of  the  statute,  the  agree- 
ment was  void,  because  not  in  writing,  and  there  being 
no  subsequent  written  declaration  of  trust,  there  is 
nothing  whatever  constituting  ground  for  decreeing 
specific  performance  of  defendant's  promise.  A  con- 
tract void  by  the  statute  is  void  for  all  purposes.  It 
confers  no  right  and  creates  no  obligation  as  between 
the  parties  to  it.  It  cannot  be  enforced,  directly  or  in- 
directly (Dung  V.  Parker,  62  N.  T.  494). 

For  the  foregoing  reasons  the  conclusions  of  the 
referee  in  favor  of  the  validity  of  the  agreement  and 
the  existence  of  a  trust,  were  and  are  erroneous.  In 
the  absence  both  of  a  writing  and  of  circumstances 
amounting  to  a  fraud  upon  the  plaintiff,  the  void 
agreement  could  not  become  capable  of  enforcement, 
nor  could  a  trust  result  in  plaintiff's  favor  by  implica- 
tion of  law,  nor  could  the  defendant,  in  the  absence  of 
a  legal  obligation  on  her  part  to  convey,  be  guilty  of 
fraud  by  a  mere  refusal  to  do  so. 

Neither  can  the  plaintiff's  tender  of  $4,322.67,  to  the 
defendant,  on  October  23,  1860,  and  his  offer  to  perform, 
be  construed  as  a  i)art  performance  of  the  agreement. 
In  Levy  v.  Brush  (45  JV.  F.  589),  it  was  said :  *' To  hold 
the  offer  of  performance  by  the  plaintiff  to  be  sufficient 
to  take  the  case  out  of  the  statute,  would  repeal  it.  A 
party  in  no  legal  sense  commits  a  fraud  by  refusing 
to  perform  a  contract  void  by  its  provisions.  He  has 
not  in  that  sense  made  a  contract,  and  has  a  perfect 
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right,  both  at  law  and  in  equity,  to  refuse  perform- 
ance." 

The  plaintiff  having  wholly  failed  to  make  out  a  case 
authorizing  a  judgment  compelling  specific  perform- 
ance of  the  defendant's  promise  or  agreement,  it  is  un- 
necessary to  consider  the  question  raised  by  the  de- 
fendant's exception  to  the  referee's  refusal  to  receive  in 
evidence  the  plaintiff's  petition  and  schedules  in  bank- 
ruptcy, offered  by  the  defendant. 

The  judgment  appealed  from  must  be  reversed,  the 
order  of  reference  vacated,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Russell  and  Abnoux,  JJ.,  concurred. 


STEPHEN  D.  PRINGLE,  Appellant,  v.  HENRY  S. 
LEVERICH,  Impleaded,  &o..  Respondent. 

Co-partnership — liaMlity  as  partner,  of  one  not  member  of  ike  firm. 

It  is  only  where  oue  lield  forth  to  the  world  as  partner,  is  so  held  out 
by  his  direct  authoiity  or  connivance,  that  the  rule  is,  that  he  is  so 
held  out  to  every  creditor  or  customer.  In  other  cases,  the  liability 
of  one  not  a  member  of  the  firm,  and  sought  to  be  charged  as  such, 
rests  upon  tlie  principle  of  estoppel  by  conduct  ;  and,  while  it  is 
immaterial  whether  or  not  he  share  the  profits  and  losses,  and  nu 
particular  mode  of  holding  out  is  requisite,  yet  it  must  appear  that 
he  has  done  something  which  he  had  no  right  to  do,  and  which  was 
calculated  to,  and  did,  create  a  belief  that  he  was  a  partner,  and  that 
plaintiff  was  actually  misled  thereby.  Tiiis  is  especially  so  where 
the  particular  holding  out  complained  of  rests  on  negligence  alone. 

The  above  principles  applied  to  the  facts  in  this  case  and  defendant 
held  entitled  to  a  dismissal  of  the  complaint. 

Before  Freedman  and  Russell,  JJ. 

Decided  February  6,  1882. 

Appeal  by  plaintiflf  from  judgment  dismissing  com- 
plaint with  costs.    The  facts  appear  in  the  opinion. 
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Stickney  &  Shephard^  attorneys,  and  Albert  Slick' 
ney^  of  counsel,  for  appellant. 

Platte  Gerard  &  Bowers^  attorneys,  and  John  M, 
Bowers^  of  counsel,  for  respondent. 

By  the  Court. — Freedman,  J.— The  action  was 
brought  to  recover  an  indebtedness  of  the  firm  of  Leve- 
rich  &  Co.  of  New  York  to  the  plaintiflPs  assignor,  John 
J.  Pringle.  Henry  S.  Leverich  was  sought  to  be  held 
on  the  ground  that,  even  if  he  was  not  a  partner  in  fact, 
he  had  held  himself  out  as  such.  At  the  trial  evidence 
was  given  on  both  sides,  and  at  the  close  of  the  case  the 
complaint  was  dismissed  as  to  the  defendant  Henry  S. 
Leverich,  and  plaintiflTs  request  to  be  allowed  to  go  to 
the  jury  as  against  him  was  denied,  which  rulings  were 
duly  excepted  to.  The  evidence  clearly  established 
that  the  said  defendant  had  never  been  a  partner  in 
fact.  A  finding  to  the  contrary  could  not  be  sustained 
even  if  it  had  been  made.  It,  therefore  remains  to  be 
considered  whether  there  was  anything  in  the  conduct 
of  Henry  S.  Leverich  which  would  have  justified  the 
imposition  of  a  liability  as  a  partner  on  the  ground  that 
he  had  held  himself  out  as  such.  The  evidence  shows 
in  substance  as  follows:  In  1861  or  1852,  John  J. 
Pringle,  plaintiflPs  assignor,  commenced  to  have  busi- 
ness transactions  with  Charles  P.  and  Henry  S.  Leve- 
rich, not  as  constituting  any  firm,  but  as  individuals. 
They  had  no  firm-name  and  signed  their  names  sepa- 
rately. The  transactions  were  had  sometimes  with  one, 
and  sometimes  with  the  other,  and  they  continued  at 
intervals,  and  consisted  of  consignments  of  cotton  and 
sugar,  against  the  proceeds  of  which  Pringle  drew. 
Charles  P.  Leverich  had  also  charge  of  a  large  amount 
of  securities  belonging  to  Pringle' s  wife,  and  as  to  them 
Pringle  kept  an  account  with  him  which,  upon  the 
death  of  Charles  P.  Leverich,  was  transferred  to  Henry 
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S.  Leverich,  and  kept  distinct  from  all  other  transac- 
tions. 

The  firm  of  Leverich  &  Co.  was  formed  in  1867.  It 
then  consisted  of  Charles  D.  and  Edward  Leverich.  In 
about  1869,  Stephen  Duncan  Leverich  came  in  as  the 
third  partner.  Charles  D.  and  Stephen  D.  were  the 
sons  of  Charles  P.,  who  died  in  1875.  Edward  was  the 
son  of  the  defendant  Henry  S.  The  two  fathers,  Charles 
P.  and  Henry  S.,  were  brothers,  and  they  advanced  to 
their  sons,  from  time  to  time,  in  the  shape  of  loans  to  the 
firm,  the  capital  necessary  for  the  transaction  of  the 
firm's  business.  Pringle's  dealings  with  the  firm  began 
in  October,  1867,  when  he  received  a  letter  in  v/hich  his 
account  with  Charles  P.  Leverich  and  his  account  with 
the  firm,  condensed  into  one,  was  transmitted  to  him, 
and  he  was  informed  that  "your  account  hereafter  will 
be  kept  by  us  exclusively."  The  body  of  this  letter 
was  in  the  handwriting  of  Henry  S.,  but  the  signature 
"Leverich  &  Co."  was  in  the  handwriting  of  Edward, 
which  was  then  known  to  Pringle.  At  that  time  Pringle 
had  no  business  witli  Henry  S.,  except  that  as  Charles 
P.  was  always  very  busy  as  president  of  the  Bank  of 
New  York,  Henry  S.,  who  had  a  desk  in  the  office  of 
Leverich  &  Co.,  attended  to  his  business  with  Pringle  for 
him.  From  that  time  Pringle  made  his  consignments 
to  the  firm  of  Leverich  &  Co.  He  came  to  New  York 
about  twice  a  year  and  then  visited  the  office  of  Leverich 
&  Co.,  and  there  usually  found  Henry  S.,  with  whom 
he  then  conversed  about  his  account  with  Charles  P.,  or 
about  his  wife's  account,  or  about  his  business  with  the 
firm  of  Leverich  &  Co.,  as  occasion  prompted.  As  to 
the  business  with  the  firm,  Pringle  sometimes  talked 
with  the  other  defendants.  But  though  this  inter- 
course was  thus  kei>t  up  until  the  failure  of  the  firm  in 
February,  1878,  Pringle  failed  to  show  that  a  single  re- 
mark was  ever  addressed  to  him  by  Henry  S.,  or  any  of 
the  members  of  the  firm,  or  anybody  else  having  au- 
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thority  from  either  of  them  for  that  purpose,  which 
was  calculated  to  induce  in  him  a  belief  that  Henry  S. 
was  a  member  of  the  firm.  Having  himself  had  tran- 
sactions with  Henry  S.,  which  concerned  neither  Henry 
S.  personally  nor  the  firm,  Pringle  had  no  right  to  be 
misled,  though  he  does  not  even  say  he  was,  by  the 
mere  presence  of  Henry  S.  on  the  premises  of  the  firm, 
and  the  fact  that  he  then  and  there  had  conversations 
with  him  concerning  the  business  of  the  firm.  True, 
Henry  S.  was  there  looking  after  his  loans.  But,  so 
far  as  Pringle  was  concerned,  he  might  have  been  em- 
ployed as  general  manager.  As  the  case  stands,  he 
might  have  been  anything  but  a  partner.  Wljat  the 
plaintiff  was  bound  to  prove  was,  that  Henry  S.  was  held 
out  to  John  J.  Pringle  as  a  partner,  and  that  the  latter 
on  the  faith  thereof  gave  credit  to  the  firm.  The  evi- 
dence fails  to  come  up  to  this  point.  There  was  no 
such  relation  of  trust  or  confidence  between  Henry  S. 
and  Pringle  as  imposed  the  obligation  upon  Henry  S. 
to  give  full  information  of  the  composition  of  the  firm 
to  Pringle,  and  the  latter  could  not  omit  all  inquiry  and 
examination  and  proceed  blindly,  and  then  complain 
that  the  former  did  not  volunteer  to  communicate  the 
knowledge  he  had.  The  authorities  cited  by  the 
learned  counsel  for  the  appellant  upon  the  question  of 
holding  out,  are  not  in  conflict  with  these  views.  They  ^^ 
all  agree  that,  while  it  is  wholly  immaterial  whether 
the  person  holding  himself  out  as  a  partner  does  or 
does  not  share  the  profits  and  losses,  and  while  no  par- 
ticular mode  of  holding  out  is  requisite,  the  person 
sought  to  be  charged  must  at  least  be  shown  to  have 
done  something  which,  under  the  circumstances,  he  had 
no  right  to  do,  and  which  was  calculated  to  and  did 
create  a  belief  that  he  was  a  partner,  and  that  the  plaint- 
iflf  was  actually  misled  thereby.  All  these  elements 
must  concur  to  create  an  estoppel  by  conduct,  and  es- 
pecially when  the  particular  holding  out  complained  of 
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rests  on  negligence  merely.  It  is  only  where  one  held 
forth  to  the  world  as  a  partner,  is  so  held  out  by  his 
direct  authority  or  connivance,  as  in  Poillon  v.  Secor 
(61  N.  Y,  456),  in  which  case  the  defendant  for  a  valu- 
able consideration  had  expressly  authorized  the  use 
of  bis  name,  that  the  rule  is  that  he  is  so  held  out 
to  every  creditor  or  customer.  In  Conklin  v.  Barton 
(43  Barb.  435),  upon  which  the  appellant  strongly  re- 
lies, the  liability  arose  upon  certain  declarations  by 
the  party  sought  to  be  charged,  upon  which  credit 
was  given,  and  which,  in  connection  with  certain  ap- 
pearances created  by  the  defendant,  were  calculated 
to  create  the  impression  that  he  was  a  partner. 

In  the  case  at  bar,  Henry  S.  Leverich  was  shown  to 
have  done  nothing  but  what,  as  against  John  J. 
Pringle.  he  had  a  right  to  do,  and  Pringle,  on  the 
other  hand,  did  not  directly  claim  that  he  was  misled. 
From  his  two  letters,  written  March  23,  1878,  and  his 
subsequent  affidavit,  made  in  the  course  of  the  bank- 
ruptcy proceedings,  on  which  he  proved  the  claim  in 
suit  here,  against  Edward  and  Stephen  D.  Leverich,  the 
then  members  of  the  firm,  it  would  even  appear  that 
Pringle  never  believed  Henry  S.  to  have  been  a  partner. 
The  plaintiff,  therefore,  failed  to  make  out  a  case,  and 
his  request  to  be  allowed  to  go  to  the  jury  was 
properly  denied. 

The  copy  of  the  letter  offered  was  properly  rejected. 
No  sufficient  foundation  had  been  laid  for  its  admission. 
It  contained  no  declaration  by  Henry  S.  or  of  any 
person  authorized  to  speak  for  him.  Nor  was  it  shown 
to  have  ever  been  brought  to  his  attention  (Hoppock 
V.  Moses,  43  How.  201). 

The  judgment  should  be  affirmed  vdth  costs. 

BussELL,  J.,  concurred. 
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SIMON  VAN  WICKLE,  et  al.,  Appellants,  v.  THE 
MECHANICS'  &  TRADERS'  INS.  Co.,  Re- 
spondent. 

Marine  insurance  —implied  toarranty  of  ieaioarthiness — ef>idence  of  unsea- 

ioarthinen. 

That  a  canal-boat,  upon  arrival  in  port,  after  a  voyage  of  forty-eight 
hours,  without  having  encountered  storm,  stress  of  weather  or  other 
peril  of  the  sea,  in  fine  weather  and  smooth  water,  and  though 
properly  loaded,  suddenly  sank  at  her  dock  without  apparent  cause, 
and  in  such  a  way  that  in  going  down  she  looked  as  if  she  broke  in 
two,  is  presumptive  evidence  of  unseaworthiness  at  the  time  of  sail- 
ing. 

Rogers  v.  Sun  Mutual  Ins.  Co.  (46  Sup&r.  CL  66),  followed  as  to 
implied  warranty  of  seaworthiness  by  effecting  insurance,  etc. 

Before  Freedman  and  Russell,  J  J. 

Decided  February  6,  1882. 

Appeal  by  the  plaintiffs  from  judgment  dismissing 
the  complaint  with  costs. 

The  facts  apx)ear  in  the  opinion.  < 

L,  Lqflin  Kellogg^  for  appellants. 

Staidey  &  Clarke^  attorneys,  and  Stephen  O.  Clark^ 
of  counsel,  for  respondent. 

Bt  the  Court. — Freedman,  J. — The  action  is  on  a 
policy  of  insurance  upon  a  cargo  of  coal  shipped  on 
board  of  the  canal-boat  W.  S.  Storms,  from  South 
Amboy,  N.  J.,  to  New  York  city.  The  defense  is  un- 
seaworthiness. That  the  assured,  by  the  mere  fact  of 
effecting  an  insurance  upon  ship,  freight,  or  cargo,  and 
independently  of  the  particular  terms  used,  impliedly 
warrants  that  the  ship  is  at  the  commencement  of  the 
voyage  seaworthy ;  that  this  warranty  is  a  condition 
precedent  to  the  policy  attaching ;  the  extent  of  the 
warranty ;  the  standard  of  seaworthiness — all  these 
questions  have  been  so  fully  examined  and  discussed 
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in  Rogers  v.  Sun  Mut.  Ins.  Co.  (46  Super.  Ct.  65),  that  a 
bare  reference  to  that  case  is  all  that  is  necessary  here. 
The  case  at  bar  falls  within  the  rule  as  there  laid 
down. 

Upon  the  question  of  seaworthiness  the  evidence 
shows  that  the  vessel,  after  a  voyage  of  about  twenty- 
four  or  forty-eight  hours  only,  and  after  her  arrival  at 
this  port  without  having  encountered  any  storm,  stress 
of  weather  or  other  peril  of  the  sea  which  might  furnish 
an  explanation,  in  fine  weather  and  smooth  water,  and 
though  properly  loaded,  suddenly  sank  at  her  dock 
without  any  apparent  extraneous  cause,  and  in  such  a 
way  that  in  going  down  she  looked  as  if  she  broke  in 
two.  This  was  presumptive  evidence  of  unseaworthi- 
ness at  the  time  of  her  sailing  (Wright  v.  Orient  Mut. 
Ins.  Co.,  6  Bosw,  269),  and  the  plaintiflfs  having  failed 
to  give  any  proof  showing  seaworthiness,  the  complaint 
was  properly  dismissed. 

The  judgment  should  be  affirmed  with  costs. 

Russell,  J.,  concurred. 


WALTER  MURPHY,  Respondent,  «.  THE  CEN- 
TRAL PARK,  NORTH  AND  EAST  RIVER  R. 
R.  Co.,  Appellant. 

Oommon  carriers — liability  for  tortious  acts  of  servants — punitive  or 
exemplary  damages  against  master  for  tortious  act  of  servant. 

In  an  action  against  a  street  railroad  company  for  the  wrongful  ejec- 
tion of  plaintiff  from  one  of  its  cars,  the  plain  tiff  ^s  evidence  show- 
ing that  he  was  thrown  therefrom  by  the  conductor  against  the  hub 
of  a  wagon,  and  that  the  conductor's  conduct  therein  was  brutal  and 
wanton — whether  plaintiff  was  a  passenger  or  a  trespasser,  a  refusal 
to  charge  that  *Mf  the  jury  believe  that  the  defendant  acted 
wilfully,  and  for  personal  motives  committed  an  assault  upon  the 
plaintiff,  the  verdict  must  be  for  defendant/'  is  error,  the  court 
having  theretofore  correctly  charged  that  the  employer  was  liable 
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for  reckless,  wanton  or  willful  acts,  within  the  scope  of  employment, 
etc.,  but  not  having  defined  what  willful  acts  were  not,  as  matter  of 
law,  within  the  scope  of  employment. 
To  charge  a  principal  with  exemplary  damages  for  the  wrongful  act  of 
his  servant,  it  must  appear  either  that  he  authorized  the  commis- 
sion of  the  wrong,  or  participated  therein^  or  ratified  it,  or  that  he 
had  notice  of  the  bad  habits  of  the  servant,  or  that  he  left  an  inex- 
perienced servant  without  supervision,  etc. 

Before  Freedman  and  Bussell,  JJ. 

Decided  February  6,  1882. 

Appeal  by  defendant  from  judgment  of  $674.17, 
entered  upon  the  verdict  of  a  jury,  and  from  order  de- 
nying motion  for  new  trial. 

The  facts  appear  in  the  opinion. 

Vajiderpoely  Oreen  &  Cuming^  attorneys,  and  Almon 
Goodwin^  of  counsel,  of  appellant. 

Baker  &  Smithy  for  respondent. 

By  the  Court. — Freedman,  J. — The  defendant  is 
a  common  carrier  of  passengers  for  hire.  The  action  is 
for  the  wrongful  ejection  of  the  plaintiflE  from  one  of 
the  cars  of  the  defendant.  The  defense  is  in  substance 
a  general  denial.  At  the  trial,  the  plaintiff,  who,  at  the 
time  of  the  occurrence  was  a  boy  of  about  twelve  years 
of  age,  showed  that  he  got  on  the  car  in  Fifty-ninth 
street,  between  Seventh  and  Eighth  avenues,  and  re- 
mained on  the  rear  platform,  and  then  and  there  paid 
to  the  conductor  the  customary  fare  of  five  cents  ;  that, 
when  the  car  reached  a  certain  point  in  said  street,  be- 
tween First  and  Second  avenues,  the  conductor  again 
demanded  fare  ;  that  the  plaintiff  informed  him  that  he 
had  paid  it ;  that  in  said  statement  he,  the  plaintiff,  was 
corroborated  by  a  friend  who  stood  near  him  ;  but  that 
the  conductor  claimed  that  the  statement  was  untrue, 
and  that  the  fare  had  not  been  paid ;  and  that,  upon  the 
refusal  of  the  plaintiff  to  pay  again,  the  conductor  threw 
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both  the  plaintiff  aad  his  friend  off,  while  the  car  was 
in  motion.  The  conductor  testified  in  substance  that 
plaintiff  had  not  paid  his  fare ;  that  he  ran  after  the  car 
for  some  distance,  evidently  intending  to  steal  a  ride ; 
that  he  boarded  it  between  First  and  Second  avenues  ; 
that,  upon  fare  being  demanded,  plaintiff  refused  to  pay; 
that  he  was  then  ordered  off,  and  left  without  having 
been  touched  by  the  conductor.  If  the  jury  had  believed 
this  version  of  the  conductor,  their  verdict  would  have 
of  necessity  been  for  the  defendant.  But,  as  they  found 
for  the  plaintiff,  they  must  have  disregarded  it,  and  u  pon 
plaintiff's  testimony  found  either  that  plaintiff  paid  his 
fare,  and  that  consequently  the  conductor  had  no  cause 
whatever,  or  else,  that  having  cause,  in  consequence  of 
non-payment,  the  conductor  acted  with  unnecessary 
violence.  It  becomes  important,  therefore,  to  consider 
whether  the  jury  were  properly  instructed. 

Upon  looking  at  the  exceptions  taken  by  the  de- 
fendant to  the  charge  and  refusals  to  charge,  two  im- 
portant questions  present  themselves — the  first  relating 
to  the  question  of  willfulness,  and  the  second  to  the 
question  of  damages. 

Upon  the  first,  the  learned  judge  who  presided  at 
the  trial,  charged : 

*'  I  charge  you,  gentlemen  of  the  jury,  that  the  de- 
fendant is  responsible  for  the  acts  of  its  servants,  within 
the  general  scope  of  the  servant's  employment,  while 
engaged  in  defendant's  business,  if  such  acts  are  done 
with  a  view  to  the  furtherance  of  that  business  and  of 
the  defendant's  interests,  even  if  they  are  done  negli- 
gently, wantonly  or  willfully,  and  although  the  servant 
departed  from  the  private  instructions  of  the  master, 
abused  his  authority,  and  was  reckless  in  the  perform- 
ance of  the  duty ;  it  is  for  you,  however,  to  say  whether 
these  acts  were  within  the  general  scope  of  the  employ- 
ment of  the  conductor.  " 

This,  though  excepted  to,  was  proper  enough, as  far 
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a«  it  went,  but  it  did  not  enlighten  the  jury  as  to  what 
willful  acts  were,  as  matter  of  law,  not  within  the  scope 
of  employment.  To  obviate  the  omission,  the  defend- 
ant's counsel  requested  the  court  to  charge : 

"If  the  jury  believe  that  the  conductor  acted  will- 
fully, and  for  personal  motives  committed  an  assault 
upon  the  plaintiff,  the  verdict  must  be  for  the  defen- 
dant. " 

The  court  refused  so  to  charge,  to  which  refusal  the 
defendant  duly  excepted. 

This  exception  is  well  taken ;  for  although  a  princi- 
pal is  always  held  liable  for  the  acts,  willful  as  well  as 
negligent  or  reckless,  of  his  servants,  if  done  or  com- 
mitted in  the  course  of  their  employment  and  within 
the  scope  of  their  authority,  although  without  orders, 
he  is  not  liable  for  such  of  their  acts  as  are  committed 
clearly  outside  of  such  employment  and  authority. 
(Isaacs  0.  Third  Ave.  R.  R.  Co.,  47  N.  Y.  122 ;  Mott  v. 
Consumer's  Ice  Co.,  73  Id,  543  ;  Hughes  t).  New  York 
and  New  Haven  R.  R.  Co.,  36  Super.  Ot.  222). 

If  the  plaintiff  was  thrown  from  the  car  against  the 
hub  of  a  wheel  of  a  coal- wagon,  while  the  car  was  in 
motion,  as  claimed  by  him,  it  was  a  tortious  act  on  the 
part  of  the  conductor,  whether  plaintiff  was  a  passenger 
or  a  trespasser,  for,  though  he  may  have  been  a  tres- 
passer, the  conductor  had  no  right  to  eject  him  un- 
der circumstances  and  in  a  manner  which  involved  a 
risk  of  life  or  limb.  In  either  aspect,  the  conduct  of 
the  conductor  was  brutal  and  wanton.  Although,  there- 
fore, the  conductor  may  be  assumed  to  have  had  implied 
authority  to  remove  trespassers  in  a  lawful  manner,  and 
although  the  defendant,  as  matter  of  law,  is  liable  for 
any  abuse  of  that  authority,  if  committed  in  its  services 
through  the  commission  involved  a  breach  of  duty 
which  the  conductor  owed  to  the  defendant,  yet,  as 
matter  of  fact,  the  conductor  may  have  used  this  au- 
thority as  a  mere  cover  for  accomplishing  an  indepen- 
dent and  wrongful  purpose  of  his  own.    Hence  this  was 
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a  question  to  be  determined  by  the  jury  (Rounds  v. 
Delaware,  L.  &  W.  R.  R.  Co.,  Ct.  of  Appeals,  Nov.  22, 
1881).  The  defendant,  therefore,  had  a  right  to  insist 
that  the  jury  should  consider  the  question  whether, 
under  the  circumstances  of  this  case,  the  conductor  did 
not  go  outside  of  his  employment,  and,  without  regard 
to  his  service,  act  maliciously  or  to  effect  some  purpose 
of  his  own. 

The  refusal  to  charge  as  requested  consequently 
constituted  error,  and  this  error  does  not  appear  to  have 
been  cured  or  obviated  by  other  parts  of  the  charge. 

Upon  the  question  of  damages  the  jury  were 
properly  instructed  as  to  the  elements  constituting 
compensatory  damage,  but  as  to  exemplary  damages 
they  were  charged  that  if  they  found  that  the  con- 
ductor acted  with  a  reckless  disregard  for  human  life, 
they  were  at  liberty  to  find  a  verdict  for  such  an  amount, 
up  to  the  amount  claimed,  which  was  $5,000,  as  would 
punish  the  defendant  and  act  as  a  deteiTent  for  such 
acts  in  the  future.  This  instruction  would  have  been 
appropriate  if  the  action  had  been  against  the  conductor 
(though  even  he,  under  the  decision  of  the  court  of 
appeals  in  Hamilton  v.  Third  Ave.  R.  R.  Co. ,  53  N,  T. 
25,  would  not  have  been  liable  to  that  extent,  if  in 
fact  he  committed  no  intentional  offense) ;  but  as  against 
the  defendant  it  was  erroneous.  True,  a  corporation 
is  no  more  exempt  from  exemplary  or  punitive  damages 
in  a  proper  case  than  any  other  principal  (Caldwell  v. 
New  Jersey  Steamboat  Co.,  47  N.  Y.  282).  But  a 
principal  is  not  liable  to  that  extent  in  every  case  in 
which  the  agent  or  servant  is.  The  question  of  liability 
in  exemplary  damages,  it  is  now  well  understood, 
turns  largely  on  the  motives  and  the  moral  culpability 
of  the  wrongdoer,  and  before  such  damages  can  be  in- 
flicted upon  the  principal,  in  addition  to  compensatory 
damages,  it  must  appear  affirmatively,  either  that  he 
authorized  the  commission  of  the  wrong  or  participated 
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therein  or  ratified  it,  or  that  he  had  reasonable  notice 
of  the  bad  habits  of  the  servant,  or  that  he  left  an 
inexperienced  servant  without  control  or  supervision 
when  he  could  and  should  have  exercised  a  personal 
control  and  supervision  (Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  JV.  T.  282 ;  Field  on  Damages^ 
§  86,  and  cases  there  cited). 

None  of  these  qualifications  were  made  by  the 
learned  judge  below  ;  nor  was  there  any  evidence  which 
authorized  the  submission  of  the  question  of  exem- 
plary damages  to  the  jury.  It  may  be  suggested  that 
the  verdict  is  so  small  that  after  all  the  jury  may  be 
assumed  to  have  given  only  compensatory  damages. 
This  is  by  no  means  clear.  At  any  rate,  as  the  error 
first  above  stated  calls  for  a  new  trial,  it  would  serve 
no  useful  purpose  to  determine  with  precision  whether 
the  defendant  was  not  prejudiced  by  the  second. 

The  judgment  and  order  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

Russell,  J.,  concurred. 


JAMES    L.    SHARP,    Respondent,   v.   DAVID   J. 
HUTCHINSON,  Impleaded,  &o.,  Appellant. 

ExamincUion  before  trial  of  party  in  default. 

One  who  has  by  failure  to  answer  made  default  in  an  action,  cannot, 
under  section  870,  Code  of  Civil  Procedure,  be  examined  before 
trial  as  a  party,  in  behalf  of  plaintiff  and  against  his  co-defendant; 
his  examination  can  only  be  taken,  like  that  of  other  witnesses,  for 
special  and  sufficient  cause. 

Before  Freedman  and  Arnoux,  JJ. 

Decided  Februai^  6,  1882. 

Appeal  by  defendant  Hutchinson  from  order  deny- 
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ing  his  motion  to  vacate  an  order  for  the  examination 
of  the  defendant  Hogg. 

Oeorge  H,  Forster^  for  appellant. 

jRobertsonSy  ffarmon  &  Cup2>m^  for  respondent. 

By  the  Court. — Preedman,  J. — The  action  was 
brought  against  the  defendants  Hogg,  Patterson  and 
Hntchinson  to  recover  for  goods  sold  to  them  as  co- 
partners. They  all  appeared.  Hogg  and  Patterson 
failed  to  answer,  but  Hutchinson  by  answer  denied  the 
allegations  of  the  complaint,  and  alleged  that  the  part 
nership  was  special  and  that  he  was  the  special  partner. 
Upon  an  affidavit  showing,  among  other  things,  these 
facts,  and  claiming  that  the  testimony  of  Hogg  was 
mateiial  and  necessary  to  enable  the  plaintiff  to  proceed 
to  trial  and  that  by  such  testimony  the  plaintiff  exi)ected 
to  show  that  Hutchinson  never  paid  in  the  amount  of 
his  special  capital  as  required  by  law,  and  that  for 
that  reason  the  partnership  was  general  and  not  special, 
an  order  was  made  for  Hogg's  examination  on  behalf 
of  the  plaintiff  as  a  party  before  trial.  In  pursuance 
of  the  service  of  the  order,  Hogg  appeared  ready  and 
willing  to  be  examined,  but  Hutchinson  moved  that, 
so  far  as  he  was  concerned,  the  order  should  be  vacated, 
for  the  following  reasons :  (1)  because  no  copy  of  the 
order  had  been  served  on  him  or  his  attorney ;  (2)  be- 
cause (he  notice  served  on  his  attorney  was  not  a  compli- 
ance with  section  875  of  the  Code:  and  (3)  because  Hogg, 
having  made  default,  could  not  be  examined  as  a  party 
on  behalf  of  the  plaintiff  against  his  co-defendant 
Hutchinson.  The  motion  was  denied,  and  the  appeal  is 
from  the  order  of  denial. 

It  is  conceded  that  Hogg's  examination,  even  if  he 
had  not  been  in  default,  could  only  have  been  taken 
on  notice  to  Hutchinson,  as  prescribed  by  section  875. 
It  is  claimed,  however,  that  the  requirements  of  that 
section  were  waived.     The  affidavits  read  on  both  sides 
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leave  it  doubtful  whether  there  was  such  waiver,  and 
it  is  not  necessary  for  present  purposes  to  determine 
the  question,  inasmuch  as,  in  view  of  all  the  facts  dis- 
closed, the  order  should  have  been  vacated  as  against 
Hutchinson  under  the   third  objection.     True,  a  mere 
literal  reading  of  section  870  seems  to  sanction  the 
examination  of  any  party  on  proper  papers,  but  that 
is  not  its  true  meaning.     It  contemplates  a  party  con- 
testing or  intending  to  make  a  contest.     A  party  who 
stands  upon  the  record  as  having  given  up  the  contest, 
is  no  longer  a  party  litigant.    Such  a  party  could  not 
have  been  examined  against  a  co-defendant  under  the 
former  practice  under  a  bill  of  discovery  for  which  the 
examination  of  a  party  under  the  Code  is  a  substitute, 
nor  is  his    examination    as  against  a    co-defendant 
within  the  spirit  of  the  Code.     The  reason  which  led  to 
the  substitution  was  to  exempt  the  rest  of  the  com- 
munity from  attendance  as  witnesses   to  prove  facts 
which  the  parties  respectively  know  and  ought  never 
to  dispute,  and  would  not  dispute,  if  they  were  put  on 
their  oaths  {Rep,  of  Com.  on  Pr.  &  PL  244).     By  his 
failure  to  answer  Hogg  ended  the  dispute  as  to  him- 
self, and  ceased  to  be  a  party  to  the  contest  whic^  re- 
mained between  the  plaintiff  and  Hutchinson.    In  the 
course  of  that  contest  his  examination  on  behalf  of 
either  as  against  the  other  before  trial,  can  only  be 
taken,  like  that  of  any  other  witness,  for  special  and 
sufficient  cause.     No  such  cause  having  been  shown  in 
this  case,  the  order  appealed  from  should  be  reversed, 
with  costs  and  disbursements,  and  the  motion  to  vacate 
granted. 

Arnoux,  J.,  concurred. 
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WILLIAM  A.  HAVEMEYER,  et  al.,  Adm'rs,  &g^ 
Appellants,  v.  JOHN  C.  HAVEMEYER,  et  al.. 
Respondents. 

Amendment  of  anstoer — payment  of  eoit$  a$  eondUion — effect  upon  fv- 

eotery  of  costs  theretofore  allowed,     • 

Where  the  court  at  general  term  reversed  the  judgment  in  f aYor  of 
plaintiffs,  with  costs  to  defendant  to  abide  the  event,  and  subse- 
quently, and  before  the  new  trial,  defendant  obtained  leave  to  amend 
bis  answer  upon  '*  payment  of  costs  of  the  action  to  the  present 
time,  not  including  allowance,^* — Held^  that  such  order  does  not 
deprive  defendant  of  his  contingent  right  to  costs  under  the  decision 
of  the  appeal,  nor  is  it  to  be  construed  as  depriving  him  of  the  ac- 
crued costs  of  the  action  to  the  date  of  the  order,  in  case  he  is  suc- 
cessful therein;  that  the  order  contemplated  only  a  compensation 
to  the  plnintiff  for  the  amendment,  to  be  measured  by  the  taxable 
costs  to  the  time  of  its  entry. 

It  seemsy  that  the  court  granting  such  an  order  is  at  liberty  and  has 
the  power  to  put  its  own  construction  thereon. 

Before  Fbeedman  and  Arnoux,  JJ. 

Decided  Fetyruary  6,  1882. 

Appeal  by  plaintiffs  from  an  order  affirming  the 
clerk's  taxation  of  costs,  and  denying  a  motion  for  re- 
taxation. 

The  facts  appear  in  the  opinion. 

J.  Hampden  Dougherty^  attorney,  and  Henry  H. 
Man^  of  counsel,  for  appellants. 

C,  W.  Bangs^  attorney,  and  Francis  8.  Bangs ^  of 
counsel,  for  respondents. 

By  the  Couut. — Frekdman,  J. — The  question  pre- 
sented depends  upon  the  construction  to  be  given  to 
the  order  of  June  4,  1878. 

Under  the  decisions  of  the  court  of  appeals  in 
Union  Trust  Co.  v.  Wliiton  (78  N.  Y.  491,  sustaining 
the  supreme  court  in  the  construction  of  its  order,  in  17 
Hun^  593),  and  First  National  Bank  of  Meadville,  Pa. 
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V.  Fourth  National  Bank  of  N.  Y.  (1  Oh.  Proc.  H.  317, 
reversing  the  supreme  court  for  having  undertaken,  in 
22  Hun^  563,  to  construe  an  order  of  the  court  of  ap- 
peals as  it  had  construed  its  own  order  in  the  case  first 
referred  to),  it  seems  clear  that  this  court  possesses  the 
power  and  is  at  liberty  to  put  its  own  construction  upon 
the  order  of  June  4, 1878,  especially  as  that  order  was 
a  discretionary  one. 

The  order,  after  the  defendants  had  procured  as 
matter  of  strict  right  a  reversal  of  the  judgment,  and 
while  the  issues  were  pending  to  be  re-tried,  granted  to 
the  defendants  leave  to  amend  the  answer  upon  pay- 
ment "of  the  costs  of  the  action  to  the  present  time,  not 
including  allowance."  This  language  did  not  expressly 
nor  by  necessary  implication  deprive  the  defendants  of 
their  contingent  right  to  the  costs  awarded  by  the  order 
of  the  general  term  in  March,  1878,  reversing  the  judg- 
ment and  granting  a  new  trial,  with  costs  to  the  defend- 
ants to  abide  the  event,  or  to  the  costs  as  now  taxed, 
to  which,  under  the  decisions  of  Howell  v.  Van  Siclen 
(8  Hun,  524)  and  Isaacs  v.  N.  Y.  Plaster  Mills  (43  Super. 
Ct.  397),  the  defendants  are  entitled,  provided  the  order 
of  June  4,  1878,  did  not  cut  off  such  right.  To  hold 
now  that  the  last-named  order  had  that  effect,  would 
be  to  put  a  strained  and  unnecessarily  harsh  construc- 
tion upon  it,  and  one  which  is  contrary  to  the  interpre- 
tation already  put  upon  it  by  this  court;  for  in  44 
Super.  Ct.  Ill,  the  general  term,  upon  defendants'  ap- 
peal, defined  the  meaning  of  the  order  to  be  ''such 
costs  of  the  trial  as  would  go  to  the  plaintiffs  in  case 
there  had  been  a  termination  favorable  to  them  at  the 
time  of  the  order  giving  leave  to  amend."  The  condi- 
tion was  not,  as  the  plaintiffs  now  claim,  that  the  de- 
fendants should  pay  the  plaintiffs'  costs  and,  in  addi- 
tion, submit  to  the  loss  of  their  own  and  to  the  loss  of 
their  disbursements,  though  they  should  finally  suc- 
ceed in  the  action.    Language  very  different  from  that 
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which  was  used,  would  be  required  to  maintain  this 
proposition.  Nor  can  I  perceive  that  the  imposition  of 
the  condition  was  in  legal  eflPect  a  final  disposition  of 
the  costs  of  the  whole  litigation  on  both  sides,  up  to 
that  time.  The  order  having  been  made  during  tlie 
pendency  of  the  issues  and  in  the  exercise  of  the  dis- 
cretion of  the  court,  and  in  respect  to  a  matter  of  plead- 
ing merely,  it  contemplated  not  a  final  and  complete 
disposition  of  all  costs  that  had  accrued  up  to  that 
time  as  such^  but  a  compensation  to  the  plaintiffs  for 
the  amendment,  to  be  measured  by  the  taxable  costs  to 
which  they  would  have  been  entitled  in  case  then  and 
there  they  had  succeeded.  The  same  ruling  was  made 
by  the  special  term  of  this  court  in  Donovan  v.  Board 
of  Education  (1  Civ.  Proc,  Rep.  311). 

The  foregoing  considerations  distinguish  the  case  at 
bar  from  Provost  v.  Farrell  (13  HuTiy  303).  In  that  case 
the  issues  had  been  disposed  of,  and  the  judgment  un- 
der which  a  right  to  costs  had  accrued,  was  set  aside 
and  the  controversy  re-opened  as  matter  of  favor,  on  the 
ground  of  newly-discovered  evidence,  on  payment  "  of 
$150.61,  costs  and  disbursements  of  this  action,  and 
$10,  costs  of  this  motion."  At  any  rate,  the  supreme 
court  had  a  perfect  right  to  construe  its  order  under  the 
circumstances  as  it  did,  while  our  right  to  construe  the 
order  of  June  4,  1878,  in  accordance  with  the  views 
above  expressed,  as  called  for  by  the  justice  of  the  case, 
is  equally  clear.  According  to  the  final  determination 
of  the  case  at  bar  the  plaintiffs  never  had  a  case,  and 
consequently  they  were  not  only  not  harmed  by  the 
amendment,  but  sufficiently  well  comi)ensated,  for 
technical  reasons,  for  its  allowance,  without  subjecting 
the  defendants  to  the  additional  loss  of  their  costs  and 
disbursements.  Under  all  the  circumstances  substan- 
tial justice  requires  that  the  taxation  should  be  sus- 
tained. 
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No  discrimination  can  be  made  between  costs  as  such 
and  disbursements. 

The  order  appealed  from  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 


Arnoux,  J.,  concurred. 


GERTRUDE  E.  ARMITAGE,  Respondent,  v.  DAN- 
IEL MACE,  Appellant. 

Gift — what  constitutes  delivery— wife  may  take  title  by  from  husband, — 

Stable-keeper^s  lien. 

A  wife  may  take  titie  to  a  chattel  by  gift  from  her  husband. 

It  is  a  sufficient  delivery  of  a  horse  as  a  gift  by  the  husband  to  his  wife, 
to  say  in  her  immediate  presence,  in  response  to  a  request  that  he 
give  her  the  animal,  '*I  will  give  her  to  you;  she  shaU  be  yours," 
both  parties  at  the  time,  being  in  the  stable  immediately  beside  the 
animal,  and  the  circumstances  surrounding  the  transactions  showing 
that  the  language  used  was  intended  to  characterize  a  present  act. 

One  who  desires  to  assert  his  right  to  the  possession  of  a  horse  by  vir- 
tue of  a  stable-keeper's  lien,  must  ascertain  the  real  owner,  and 
serve  notice  of  his  lien  upon  such  |)erson,  as  required  by  the  statute. 

Before  Freedman  and  Russell,  JJ 

Decided  February  6,  1882. 

This  case  comes  before  the  court  upon  exceptions, 
directed  to  be  heard  in  the  first  instance  at  general 
term. 

The  action  was  claim  and  delivery,  to  recover  the 
possession  of  a  mare  and  her  paraphernalia. 

The  defense  was  that  the  mare  belonged,  not  to  the 
plaintiff,  but  to  her  husband,  Thomas  B.  Armitage,  and 
that  the  defendant  had  a  lien  upon  the  animal  under 
the  stable-keeper's  act.  The  mare  was  purchased  by 
Thomas  B.  Armitage  and  owned  by  him  up  to  June, 
1873,  when  the  plaintiff  claims  he  gave  the  mare  to  her. 
This  action  was  begun  in  November,  1877. 

The  facts  appear  in  the  opinion. 
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Peter  'Mitchell^  for  appellant. 
Edwin  KemptoUy  for  respondent. 

By  the  Court. — Horace  Russell,  J. — ^The  learned 
judge  who  presided  at  the  trial  of  this  case  submitted 
it  to  the  jury  upon  the  sole  question,  whether  the 
plaintiff  became  the  owner  of  the  property  in  question 
by  gift  from  her  husband.  The  jury  found  that  she 
did.  All  intendments  must  be  taken  in  favor  of  the 
verdict;  if  there  is  evidence  to  support  it,  it  must 
stand. 

The  objections  taken  to  the  plaintiffs  title  were,  (1) 
that  a  wife  cannot  take  a  chattel  by  gift  from  her 
husband,  and  (2)  that  there  was  no  such  delivery  and 
continued  change  of  possession  of  the  mare,  as  to  con- 
stitute a  valid  gift.  The  decision  here  involves  not  only 
these  questions,  but  the  further  question  whether  the 
defendant  was  in  such  position,  as  a  lien  creditor  of  the 
husband,  as  to  permit  him  to  dispute  the  validity  of 
the  plaintiff's  title. 

At  common  law  the  chattels  of  the  wife  belonged  to 
the  husband,  and  if  a  chattel  was  given  to  her,  it  at 
once  became  his  property.  She  could  not  take  by  gift 
directly  from  him  {Bishop  on  Married  Women^  §§  64, 
66  and  87,  note). 

In  equity  the  wife  might  take  by  gift  from  her 
husband,  and  the  gift  would  be  sustained  unless  made 
in  fraud  of  creditors  (Orphan  Asylum  v.  Strain,  2 
Brad.  [Surr.]  84  ;  Bond  v.  Conway,  11  Md.  612 ;  Poor 
V.  Hazleton,  15  iV.  ff.  564  ;  Graham  v.  Londonderry,  3 
Atk.  393  ;  Deming  (\  Williams  26  Conn,  296 :  Borst  v. 
Spelman,  4  If.  Y.  284;  Neufville  v.  Thompson,  ^Edw, 
Ch.  92  ;  Mews  v.  Mews,  21  Eng.  L.  <fe  Eq.  656).  The 
act  of  1848,  chap.  200,  §  3,  as  amended  by  the  act  of 
1849,  chap.  371,  §  1  {^  R.  S.  6  ed.  160,  §  77)  provides 
tliat  a  "married  female  may  take  by  inheritance,  or  by 
gift,  grant,  devise,  or  bequest,   from  any  person  other 
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t/uzn  her  husband, ^^  &c.  In  none  of  the  subsequent 
acts  relating  to  the  rights  and  liabilities  of  married 
women  (1860  and  1862)  is  the  above  provision  restricted 
or  extended. 

From  this  it  would  seem,  at  first  glance,  that  it  was 
the  intention  of  the  legislature  that  a  wife  should  not 
be  permitted  to  take  by  gift  directly  from  her  husband. 
But  inasmuch  as  before  the  statutes  a  gift  to  the  wife 
would  be  upheld  in  equity  (Wilbur  ^?.  Fradenburgh 
62  Barb.  474),  the  tendency  of  the  later  decisions  has 
been  to  hold  that  the  effect  of  the  statutes  has  been,  if 
not  to  convert  the  wife's  equitable  title  into  a  legal 
one,  at  least  to  clothe  it  with  aU  the  incidents  of  a  le- 
gal title  (Earl,  Com.  in  Rawson  v.  Pa.  R.  R.  Co., 
48i\r.  Y.  216).  In  the  case  last  cited  a  judgment  in  fa- 
vor of  a  married  woman,  in  a  suit  brought  in  her  own 
name  for  a  loss  of  wearing  apparel  given  her  by  her 
husband,  was  sustained.  In  Savage  v.  O'Neill  (44  JV. 
T.  298),  a  wife  recovered  judgment  in  trespass  against 
a  constable  who  seized  a  stock  of  goods,  transferred  to 
her  by  her  husband,  in  payment  of  loans  of  money  there- 
tofore made  by  her  to  him.  In  Thompson  v.  Commis- 
sioners (79  N.  T.  54)  a  wife  brought  her  action  to  re- 
deem certain  mortgaged  premises,  of  which,  at  the 
time  the  mortgage  was  given,  she  owned  one-third  in 
fee,  her  husband  having  subsequently  conveyed  the 
other  two-thirds  to  her  by  deed.  It  was  held  that  the 
defendants  were  not  in  position  to  question  the  plaint- 
iff's title.  In  Meeker  v,  Wright  (76  iV.  F.  262),  Judge 
Danforth  reviews  the  decisions  on  the  subject,  and 
holds  a  direct  conveyance  from  husband  to  wife  of  an 
interest  in  lands,  good.  In  Seymour  v.  Fellows  (77  JV, 
T.  178),  a  wife  sued  in  her  own  name  upon  a  claim  for 
work  and  labor,  assigned  to  her  by  her  husband,  and 
her  judgment  recovered  thereon  was  upheld. 

It  would  seem  from  these  cases  that  the  unity  of 
husband  and  wife  as  to  property  rights,  has  been  practi- 
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cally  destroyed,  and  that  they  may  have  business  deal- 
ings with  each  other,  to  most  intents  and  purposes, 
like  any  other  persons  (See  Mack  ^?.  Mack,  3  Hun^ 
323).  *  If  that  be  so,  then  the  marital  relation  existing 
between  donor  and  donee  in  this  case,  did  not,  as  a 
matter  pf  law,  invalidate  the  gift. 

Was  there  such  a  delivery  as  to  render  the  gift 
valid  \ 

The  plaintiflE  testified :  * '  I  had  often  expressed  a 
wish  to  own  her,  and  had  often  asked  my  husband  to 
give  the  mare  to  me.  On  this  occasion  (June,  1873)  we 
had  just  returned  from  the  depot,  and  I  asked  my 
husband  again  to  give  me  the  mare,  and  he  replied, 
'  Very  well,  you  like  her  so  much,  I  will  give  her  to  you. 
She  shall  be  your  property.'  We  were  at  the  stable  at 
this  time,  and  right  by  the  mare.  I  thanked  him  for 
the  present." 

The  husband's  testimony  was :  "  After  coming  from 
the  steamboat,  and  after  putting  the  mare  in  the  stable, 
my  wife  and  1  were  standing  by  her  side  in  the  stall 
and  I  gave  her  to  her  then.  She  asked  me  for  her  then, 
and  I  said,  '  You  can  have  her ;  she  shall  be  yours,'  or 
words  to  that  effect:  and  I  called  the  man  that  was 
taking  care  of  her  and  told  him  that  after  that  the  pre- 
vious orders  that  I  had  given  him  about  the  use  of  the 
horses  were  changed,  and  that  after  this  he  was  to  de- 
liver the  mare  to  my  wife,  as  she  wanted  her,  as  I  had 
given  her  to  her.  My  wife  thanked  me  for  the  gift, 
and  I  believe  went  to  the  extreme  of  kissing  me  for  it, 
putting  her  arms  around  my  neck."  Upon  returning 
to  the  house  plaintiff's  husband  said  to  her  mother, 
"Ma,  I  have  given  'Lady'  to  Gertie."  The  plaintiff 
further  testified  that  whereas  she  had  never  before  the 
gift  given  orders  to  the  stableman  in  regard  to  ''  Lady," 
or  driven  her  "  without  the  presence  of  her  husband," 
she  did  thereafter.  About  two  years  after  the  gift,  the 
animal  having  developed  speed,  she  was  put  in  training, 
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with  a  view  to  sale,  first,  with  a  Mr.  Patterson  for  about 
a  year,  then  with  a  Mr.  Doty,  and  then,  in  Jaaiiary, 
1877,  with  the  defendant ;  the  arrangement  with  whom 
was  made  by  the  husband,  without  any  intimation  that 
his  wife  was  the  owner.  After  the  gift  the  mare  re- 
mained in  the  husband's  stable,  and  was  kept  at  his  ex- 
pense, until  put  in  training,  and  after  that  the  bills  for 
keeping,  &c.,  were  always  paid  by  the  husband,  and 
rendered  to  him,  in  his  own  name. 

In  January,  1877,  Mr.  Armitage  took  the  animal  to 
the  defendant,  with  whom  he  made  an  agreement  to 
keep  her  for  $30  per  month.  In  May  an  agreement, 
not  important  here  to  state  in  detail,  was  made  that  the 
defendant  should  drive  her  in  races  in  various  parts  of 
the  country. 

To  constitute  a  valid  gift  there  must  undoubtedly 
be  a  delivery,  and  at  the  time  of  the  gift.  But  the  dif- 
ficulty is,  there  is  no  settled  rule  as  to  what  shall  con- 
stitute a  delivery.  Perhaps  in  the  nature  of  things 
there  cannot  be.  The  diflBculty  is  enhanced  where, 
after  an  alleged  gift,  the  property  remains  in  the  cus- 
tody of  the  giver,  and  is  controlled  by  him  much  the 
same  as  before.  The  older  cases  are  more  strict  than 
the  modem  ones.  They  demand  an  actual  manual  or 
symbolical  delivery,  as  of  a  part  for  a  whole,  or  a  key, 
or  some  other  badge  of  control.  Of  course,  whether 
certain  acts  constitute  a  delivery,  is  greatly  dependent 
on  the  nature  of  the  property  intended  to  be  trans- 
ferred. In  the  case  at  bar,  if  the  mare  had  been  led 
out  of  the  stall,  and  her  halter  placed  in  the  hand  of 
the  donee,  with  the  words  of  gift  testified  to,  it  would 
have  been  a  sufficient  delivery  to  satisfy  all  the  cere- 
monial requirements  of  the  old  English  cases.  Within 
the  modern  cases,  I  think  the  ceremony  was  unneces- 
sary, and  that  it  was  a  sufficient  delivery  to  say,  in  her 
immediatepresence,  ''  I  will  give  her  to  you  ;  she  shall 
be  yours."     While  the  words  employed,  strictly  con- 
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strned,  seem  to  relate  to  a  future  intention  rather  than 
a  present  one,  the  surrounding  facts  sufficiently  indi- 
cate that  only  a  common  inaccuracy  of  language  was 
employed,  really  intended,  however,  to  characterize  a 
present  act.     Allen  v.  Cowan  (28  Barb.  99  ;  reversed,  23 
JV.  Y,  502),  was,  as  to  this  point,  very  much  like  the 
case  at  bar.     A.,  being  the  owner  of  certain  household 
furniture,  executed  a  chattel  mortgage  upon  it  to  his 
daughter,  to  secure  a  loan  theretofore  made  by  her  to 
him.    The  mortgage  was  foreclosed,  and  at  the  sale  the 
property  was  bought  in  by  L.,  a  nephew.     He  removed 
none  of  the  property,  but  immediately  after  the  sale 
took  his  aunt,  A.'swife,  into  the  parlor,  and  pointing  out 
a  portion  of  the  property,  told  her  he  gave  her  that  stud 
all  the  rest  of  the  property  purchased  that  day.     The 
furniture  continued  to  be  used  by  A.'s  family  precisely 
as  it  had  been  before.     It  was  subsequently  seized  on 
execution  against  A.,  whereupon  A.'swife  brought  suit 
for  its  recovery.     She  was  nonsuited  at  the  trial,  and 
the  nonsuit  was  sustained  at  general   term,   on   the 
ground  that  there  was  no  sufficient  delivery.     The  court 
of  appeals  reversed,  and  ordered  a  new  trial,  holding 
the  delivery  sufficient.     To  the  same  effect  are :  Pen- 
field  V.  Public  Administrator  (2  E.  D.  8.  305) ;  Gran- 
giac  V.  Arden  (10  Johns,  293) ;  Mack  v.  Mack  (3  Hun^ 
323) ;  Stevens  v,  Stevens  (2  Hun^  470) ;  Cooper  v.  Burr 
(45  Barh,  9,  33) ;  Trow  ^?.  Shannon  (78  N.  T.  446).    The 
case  of  Brewer  v.  Harvey  (72  N.  C.  177),  relied  on  by 
the  appellant,  is  in  conflict  with  the  current  of  authority 
in  this  State. 

The  plaintiff's  title  to  the  property  in  suit,  was,  then, 
entirely  valid  unless  the  gift  was  made  in  fraud  of 
creditors.  The  defendant  was  not  a  creditor  at  the 
time  the  gift  was  made,  and  there  was  no  attempt  on 
the  trial  to  prove  that  the  plaintiff's  husband  was  in- 
solvent at  the  time  he  made  the  gift,  or  has  become  so 
since. 
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As  the  lien  which  the  defendant  asserts  is  purely 
-Statutory,  it  was  for  him  to  comply  with  all  the  condi- 
tions precedent  which  the  statute  requires ;  and  if  he 
wishes  to  assert  that  statutory  right,  the  duty  was  upon 
him  to  ascertain  who  was  the  real  owner  of  the  prop- 
erty, and  serve  notice  of  his  lien  upon  that  person. 
The  plaintiff  was  undoubtedly  bound  by  the  acts  of  her 
husband  as  her  agent.  Had  the  notice  of  lien  been 
served  upon  her,  and  had  the  lien  under  the  circum- 
stances of  this  case  been  a  valid  one  (as  to  which  we 
express  no  opinion),  his  statutory  rights  would  have 
been  perfectly  protected.  As  the  notice  was  directed 
to,  and  served  upon,  a  person  who  was  not  the  owner, 
it  was  a  nullity  as  against  the  person  who  was. 

The  other  exceptions  do  not  demand  discussion. 

The  exceptions  should  be  overruled  and  judgment 
ordered  for  plaintiff  on  the  verdict,  with  costs. 

Fbeedman,  J.,  concurred. 


OEORGE  W.  TOMPKINS,  Appellant,  v.  ALFRED 
S.  SMITH,  ET  AL.,  Respondents. 

ArreU — defendant  in  custion  to  recover  money  lost  at  gamin§  cannot  be  ar- 
rested— conditions  upon  vacating  order  arrest. — Betting  and  gaming — 
TuUure  of  action  under  Hatute. 

In  an  action  under  the  Revised  Statutes  to  recover  moneys  lost  in  gam- 
ing, the  defendant  cannot  be  arrested,  either  under  the  statute  or 
under  subdivision  2  of  section  549  of  the  Code  of  Civil  Procedure. 

It  seemsy  that  such  an  action  sounds  neither  in  contract  nor  in  tort, 
but  is  wholly  statutory. 

When  the  defendant  is  entitled  as  a  matter  of  right  to  have  an  order 
of  arrest  vacated,  the  court  has  not  power  to  impose  as  a  condition 
that  he  stipulate  not  to  bring  an  action  for  false  imprisonment. 

Before  Fbeedman,  Russell  and  Abnoux,  JJ. 

Decided  February  6,  1882. 
Vol.  XVI.— 8 
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Appeal  from  an  order  of  the  special  term,  vacating 
an  order  of  arrest. 

The  action  was  to  recover  the  sum  of  $31,030,  alleged 
to  have  been  lost  in  gaming. 

Upon  the  complaint  and  an  affidavit  reciting  the 
loss  and  payment  of  sums  amounting  in  the  aggregate 
to  the  sum  claimed,  at  the  game  of  faro,  an  order  of 
arrest  was  granted,  which  was  afterwards,  apon  motion, 
and  upon  the  same  papers  upon  which  he  had  granted 
it,  vacated  by  the  same  judge. 

Chittenden^  Townsend  &  Ghittefiiden^  attorneys, 
and  L,  E.  Chittenden^  of  counsel,  for  appellant. 

Douglass  CampbeU^  for  respondent. 

By  the  Court.— Horace  Russell,  J. — ^The  order 
of  arrest  was  vacated  on  the  theory  that  the  law  does 
not  authorize  an  arrest  in  sach  a  case  as  this. 

It  was  claimed  on  the  argument  by  the  appellant 
that  the  order  of  arrest  ought  to  have  been  maintained, 
because  the  retention  by  the  defendants  of  the  moneys 
sued  for  brought  the  case  within  the  second  subdivision 
of  section  549  of  the  Code  of  Civil  Procedure,  which 
gives  to  a  plaintiff  a  right  to  arrest  a  defendant,  where 
the  action  is  for  ''  an  injury  to  property,  including  the 
wrongful  taking,  detention,  or  conversion  of  personal 
property."  The  appellant's  contention  was  that  the 
action  sounded  in  tort;  the  respondents  contended 
that  it  sounded  only  in  contract,  raised  or  implied  by 
the  statute,  which  gives  the  right  of  action. 

There  can  be  no  doubt  that  no  right  of  action  ex- 
isted at  common  law  to  recover  back  moneys  lost  in 
gaming.  The  extent  to  which  the  courts  went  was  to 
hold  that  the  law  would  not  enforce  such  contracts. 
The  action  is  solely  a  creature  of  statute. 

Our  first  statute  on  this  subject  was  the  act  of  1801 
(1  R.   L.  1813,  153,  chap.  46),  which,  following  the 
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Statute  of  Anne,  gave  an  action  of  debt,  "as  for  money 
had  and  received,"  to  recover  back  moneys  lost  at  play. 
This  was  followed  by  the  provision  of  the  Revised 
Statutes  (§  14,  art.  3,  ch.  22,  part  1),  which  is  :  ''Every 
person  who  shall,  by  playing  at  any  game,  or  by  bet- 
ting on  the  sides  or  hands  of  such  as  do  play,  lose  at 
any  time  or  sitting  the  sum  or  value  of  twenty-five  dol- 
lars or  upwards,  and  shall  pay  or  deliver  the  same,  or 
any  part  thereof,  may,  within  three  calendar  months 
after  such  payment,  or  delivery,  sue  for  and  recover 
the  money  or  value  of  the  things  so  lost,  or  paid,  or 
delivered,  from  the  winner  thereof." 

Were  the  act  of  1801  still  in  force,  it  would  be  quite 
clear  that  the  appellant's  contention  could  not  be  sus- 
tained, because  that  act  distinctly  says  the  action 
should  be  "of  debt,  as  for  money  had  and  received." 
But  the  appellant  claims  that,  inasmuch  as  the  Revised 
Statutes  have  omitted  the  words  ' '  an  action  for  debt, 
&c,"  that  the  nature  of  the  action  has  been  changed  by 
statute,  or  may  be  changed  at  the  option  of  the  plain- 
tiff ;  and  that  while  he  may  still  sue  as  for  money  had 
and  received,  he  may  also  sue  in  tort  and  insist  that 
his  action  should  be  regarded  as  for  the  tortious  deten- 
tion of  personal  property. 

It  is  of  some  significance  against  this  contention 
that  it  is  novel,  and  that  the  form  of  the  actions  re- 
ported in  the  books  since  the  Revised  Statutes  were 
adopted,  has  remained  the  same  as  it  was  before,  at 
any  rate  until  the  adoption  of  the  Code  of  Procedure, 
since  which  time  it  has  become  customary  to  state  the 
cause  of  action  according  to  the  facts  rather  than 
according  to  the  old  forms  of  pleadings. 

An  examination  of  all  the  authorities  cited  on  the 
argument,  and  a  somewhat  extended  research  on  our 
own  part,  have  not  enabled  us  to  find  a  single  case  in 
which  a  plaintiff  claimed  the  right  of  arrest,  and  none 
before  the  Code  of  Procedure  was  adopted,  in  which 
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the  form  of  the  action  was  other  than  that  of  debt,  for 
money  had  and  received.  From  this  it  would  seem  to 
have  been  the  theory  of  the  counsel  who  drew  the 
pleadings  in  all  these  cases,  that  while  the  words 
*' action  of  debt,  &c."  had  been  omitted  from  the  Re- 
vised Statutes,  they  had  b^n  so  omitted  rather  be- 
cause they  were  no  longer  regarded  as  necessary  than 
because  there  was  a  design,  on  the  part  of  the  legisla- 
i^ure,  to  alter  the  form  of  the  action'or  the  rights  and 
remedies  of  the  parties  under  it.  All  these  cases,  on 
the  part  of  both  counsel  and  court,  seem  to  have  pro- 
ceeded upon  the  theory  that  the  law  created  an  im- 
plied contract  on  the  part  of  the  person  receiving  money 
lost  at  gaming  to  return  the  money  to  the  person 
who  had  lost  it ;  or  that,  as  the  money  was  received 
without  consideration,  the  statute  had  removed  the 
bar  to  the  loser's  recovery,  theretofore  existing,  be- 
cause the  loser  was  ifi  pari  dellctu  (Meech  v.  Stoner, 
19  N.  Y.  26  ;  Caussidiere  o.  Beers,  2  Keyes,  198 ; 
Morgan  i).  Groflf,  4  Barb,  524 ;  Like  v.  Thompson,  9 
Barb.  315  ;  Fowler  o.  Van  Surdam,  1  Den.  557 ;  Stan- 
nard  v,  Eytinge,  5  RobL  90 ;  Betts  v,  Hillman,  15  Abb. 
Pr.  184 ;  Moran  v.  Morrissey,  18  Abb.  Pr.  131 ;  Betts 
V.  Bache,  23  How.  Pr.  197;  Collins  v.  Ragrew,  15 
Johns.  5). 

Without  the  statute,  the  loser  would  have  no  remedy 
whatever,  and  as  the  statute  gives  him  whatever  rights 
He  has,  its  construction  ought  not  to  be  forced  or  ex- 
tended beyond  its  natural  effect ;  more  especially  is  this 
the  case  when  to  so  extend  it  would  be  in  conflict  with 
the  whole  tendency  of  our  decisions  which  insist  upon 
strict  construction  of  laws  which  imperil  or  in  any  way 
interfere  with  the  liberty  of  the  citizen. 

Courts  ought  not  to  feel  at  liberty  to  legislate  into 
statutory  actions  rights  and  remedies  not  clearly  con- 
templated by  the  statute  itself.     Indeed,  the  Code  ex- 
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pressly  says  (§  548),  "  A  person  shall  not  be  arrested 
in  a  civil  action  or  special  proceeding  except  as  pre- 
scribed by  statute." 

If-we  should  consider  this  question  so  far  as  it  is 
influenced  by  analogy  to  other  actions  given  by  statute, 
we  think  a  most  careful  examination  will  fail  to  find  any 
case  where  a  statute  giveS  a  right  of  action,  not  other- 
wise existing,  in  which  the  extraordinary  remedy  of  ar- 
rest is  permitted,  unless  it  is  given  by  clear  enactment. 
Whenever  it  is  the  intention  of  the  legislature  to  give 
a  right  to  an  extraordinary  remedy,  that  intention  is 
either  clearly  expressed  in  the  statute  itself  or  in  the 
Code  of  Civil  Procedure.  For  instance,  in  all  those 
cases  where  a  statute  imposes  a  penalty,  to  be  sued  for 
in  a  civil  action,  it  is  expressly  provided  in  the  Code 
(§  649,  subd.  1)  that  an  order  of  arrest  may  issue. 

That  there  is  nowhere  any  express  provision  of  the 
statute  authorizing  an  order  of  arrest  in  an  action  to  re- 
cover moneys  lost  at  play,  is,  we  think,  almost  conclu- 
sive of  this  controversy.  That  the  forms  of  pleading 
have  been  altered  by  the  Code,  does  not  affect  the  ques- 
tion. 

The  weight  of  authority  is  in  favor  of  regarding  the 
action  as  one  of  contract  rather  than  of  tort.  But  if  we 
regard  it,  as  we  may,  as  sounding  neither  in  contract 
nor  in  tort,  but  simply  statutory,  then,  as  the  statute 
does  not  expressly  give  the  right  of  arrest  to  enforce  it, 
we  think  it  would  be  a  forced  and  improper  construc- 
tion of  the  section  of  the  Code  of  Civil  Procedure  above 
quoted,  to  hold  that  this  case  comes  within  its  provis- 
ions. 

We  agree  with  the  learned  judge  at  special  term 
that,  inasmuch  as  it  was  not  a  matter  of  favor  to  the 
defendant,  but  of  strict  right  under  the  law,  that  the 
order  of  arrest  should  be  vacated,  the  court  had  not  the 
power  to  impose  as  a  condition  that  the   defendant 
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should  stipulate  not  to  bring  an  action  for  false  impris- 
onment. 

The  order  should  be  affirmed  with  costs. 

Freedman  and  Arnoux,  JJ.,  concurred. 


JOHN  J.  JONES,  ET  AL.,  AS  Ex'bs,  &o.,  Respond- 
ents, V.  JESSE  HOYT,  et  al.,  Appellants. 

Open  commMon — when  granted — diaeretion  a»  to. 

The  p^ranting  of  a  open  commission  to  take  testimony  without  the 
State,  under  section  894  of  the  Code,  is  a  matter  of  discretion,  the  ex- 
ercise of  which,  though  it  may  be  the  subject  of  an  appeal,  ought 
not  to  be  disturbed  unless  it  is  quite  clear  to  the  appellate  court  that 
the  discretion  was  unwisely  exercised.  Where  the  action  charged 
fraud,  and  the  witnesses  sought  to  be  examined  are  stated  to  be  un- 
willing witnesses  from  having  long-continued  business  relations  with 
defendant's  firm,  the  judge  at  special  term  is  justified  in  granting 
the  order,  though  such  relations  have  terminated,  and  defendants 
deny  knowledge  of  any  facts  which  would  render  the  witnesses  re- 
luctant. 

Before  Freedman,  Russell  and  Arnoux,  J  J. 

Decided  February  e,  1882. 

Appeal  from  an  order  granting  an  open  commission 
to  take  testimony  without  the  State. 

The  action  was  for  breach  of  warranty,  and  false  rep- 
resentation upon  a  sale  by  the  defendants  to  the  plaint- 
iffs' testator,  of  a  quantity  of  barley,  in  November, 
1878. 

The  plaintiffs'  affidavits  allege  that  the  barley  in 
question  was  obtained  by  the  defendants  at  the  city  of 
Milwaukee,  Wisconsin,  and  that  tlie  witnesses  to  prove 
its  identity  and  quality,  some  of  whom  are  named  and 
some  not,  reside  in  that  city. 

One  of  the  affidavits  submitted  alleges  that  the  de- 
ponent therein  had  visited  the  city  of  Milwaukee  for 
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the  parpose  of  making  inquiries  in  regard  to  the  matter, 
and  that  the  witnesses  named  were  "unwilling  wit- 
nesses for  the  plaintiffs  and  are  very  reluctant  to  state 
the  facts  within  their  knowledge  on  the  issues  in  this  ac- 
tion. ''  One  reason  suggested  for  their  reluctance  was 
long  continued  business  relations  with  the  defendants' 
firm. 

The  defendants  allege  that  their  firm  had  recently 
dissolved,  and  deny  any  knowledge  on  their  part  of  any 
facts  and  circumstances  which  would  render  the  wit- 
nesses unwilling  or  reluctant  to  testify  according  to  the 
fact. 

Stephen  A.  Walker j  for  appellants. 
Martin  J.  Keogh^  for  respondents. 

By  the  Court. — Horace  Russell,  J. — Section  394 
of  the  Code  has  made  an  innovation  upon  the  former 
practice.  It  provides :  ''  Where  an  issue  of  fact,  joined 
in  an  action,  is  pending  in  either  of  the  courts  specified 
in  the  last  section,  the  parties  may  stipulate,  in  writ- 
ing, or  the  court,  or  judge  thereof,  may  in  its  or 
his  discretion,  upon  the  application  of  either  party, 
and  upon  satisfactory  proof,  by  affidavit,  that  one  or 
more  witnesses  not  within  the  State,  are  material  and 
necessary  in  the  prosecution  or  defense  of  the  action, 
make  an  order  upon  such  terms  as  it  or  he  deems  proper, 
directing  that  an  ox)en  commission  issue,  or  that  deposi- 
tions be  taken  as  prescribed  in  the  following  sections  of 
this  article." 

This  section  gives  a  very  large  discretion  to  the 
judge  to  whom  such  an  application  is  presented. 
While  the  exercise  of  such  discretion  may  be  the 
subject  of  an  appeal,  it  ought  not  to  be  disturbed 
unless  it  is  quite  clear  to  the  appellate  court  that  the 
discretion  was  unwisely  exercised. 

We  do  not  think  that  is  shown  in  this  case. 
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The  natare  of  the  action  charging  fraud  was  suck 
that  witnesses  who  might  be  entirely  willing  in  an 
ordinary  action  ex  conlractUj  would  be  unwilling  where 
their  testimony  might  be  injurious  to  a  friend. 

While  it  is  claimed,  on  the  part  of  the  appellants, 
that  the  business  relations  of  all  the  witnesses  alluded 
to  but  one,  with  the  defendants'  firm,  have  terminated, 
it  may  very  well  be  that  from  a  long  business  inter- 
course, supplemented  by  more  or  less  of  personal  inter- 
course and  friendship,  the  witnesses  would  not  be  dis- 
posed to  go  beyond  the  strict  letter  of  their  compulsory 
duty  in  giving  testimony  in  aid  of  a  stranger,  as  against 
their  friends. 

At  any  rate,  there  was  enough  in  the  suggestion  to 
justify  the  judge  at  special  term  in  deciding  that  this- 
was  a  proper  case  for  the  issuing  of  an  open  commis- 
sion. 

No  question  was  made  upon  the  argument,  or  could 
have  been  made,  as  to  the  materiality  of  the  witnesses. 
It  was  simply  a  question  whether  the  witnesses  should 
be  examined  by  the  somewhat  clumsy  methods  of  a 
sealed  commission,  with  its  interrogatories  and  cross- 
interrogatories,  or  by  oral  examination,  such  as  is  had 
of  witnesses  who  present  themselves  in  court.  That 
the  latter  is  the  more  reliable  way  in  which  to  arrive 
at  the  truth,  all  will  agree. 

There  is  not  much  force  in  the  suggestion  made,  that 
an  open  commission  will  tend  to  transfer  the  trial  of 
this  action  to  another  State.  That  would  be  as  true  if 
a  sealed  rather  than  an  open  commission  were  to  issne, 
and  the  question  presented  to  the  judge  was  whether 
that  trial,  or  so  much  of  it  as  it  should  be  necessary  to 
have  in  a  foreign  jurisdiction,  should,  under  the  cir- 
cumstances, be  conducted  in  one  or  another  manner,  as 
best  calculated  to  elicit  the  truth.  We  do  not  think 
he  erred  in  his  judgment. 
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The  order  should  be  affirmed,  with  costs  and  dis- 
bursements. 

Fbeedmak  and  Arnoux,  JJ.,  concurred. 


JOHN  GRAY,  Respondent,  v.  THE  DELAWARE, 
LACKAWANNA  &  WESTERN  R.  R.  Co.,  Ap- 

pell  A  NT. 

Sale — removal  of  merchandise  within  tpeeified  timej  when   condition  pre- 

eedenty  when  waived. — Forfeiture, 

Plaintiff  bought  at  auction  of  defendant  five  hundred  tons  of  coal 
under  terms  of  sale  requiring  a  deposit  of  fifty  cents  per  ton,  and 
providing  that  the  coal  should  be  taken  during  October,  1876,  and 
that,  if  not  so  taken,  the  company  might  '*at  their  option  at  any 
time  thereafter  discontinue  further  deliveries  and  retain  the  fifty 
cents  per  ton  deposited  on  the  day  of  sale."  Defendant  made  de- 
liveries, for  cash,  up  to  February  following,  when  plaintiff  demanded 
the  balance  of  the  coal,  claiming  a  credit  of  $250,  the  amount  of 
the  deposit.  Delivery  was  refused,  and  plaintiff  brought  this  action 
to  recover  the  said  sum. 

Meld,  that  tliough  removal  in  October  was  a  condition  precedent,  yet, 
defendant  having  made  subsequent  deliveries  and  having  failed,  on 
its  refusal  to  deliver  balance,  to  claim  a  forfeiture,  whatever  right  of 
forfeiture  it  may  have  had  was  thereby  waived.  But,  it  seems,  that 
there  was  no  such  right;  that  the  deposit  was  to  secure  defendant 
against  loss  by  fall  in  price,  and  was  a  severable  and  not  a  gross 
sum ;  and  that  in  no  event  could  defendant  retain  more  than  fifty 
cents  for  each  ton  undelivered. 

Before  Russell  and  Abnoux,  JJ. 

Decided  Fdfruary  6,  1882. 

Appeal  from  a  judgment  entered  on  the  verdict  of  a 
jury. 

The  action  was  for  the  recovery  of  the  sum  of 
$250,  alleged  to  have  been  deposited  by  the  plaintiflE,  as 
security  for  the  performance  of  his  contract,  upon  a 
purchase  of  five  hundred  tons  of  coal  from  the  defend- 
ant, at  auction,  on  September  27,  1876. 
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The  undisputed  facts  were  as  follows :  The  plaint- 
ifl  purchased  the  coal,  on  the  day  named,  at  the  agreed 
price  of  |3.97>i  per  ton,  on  the  following  terms  : 

"  Fifty  cents  per  ton,  in  city  bankable  funds,  to  be 
deposited  on  the  day  of  sale,  as  a  security  for  the  ful- 
fillment of  the  contract  by  the  purchaser,  and  the  bal- 
ance to  be  paid  within  ten  days  thereafter,  at  the  office 
of  the  company,  when  the  order  for  the  delivery  of  the 
coal  will  be  given  on  their  agent  in  Hoboken.  The  coal 
to  be  taken  away  during  the  month  of  October,  1876. 
Should  the  purchaser  fail  to  take  it  away  within  the 
month,  the  company  may,  at  their  option,  at  any  time 
thereafter,  discontinue  further  deliveries,  and  retain 
the  fifty  cents  per  ton  deposited  on  the  day  of  sale,  or 
should  the  company  elect  so  to  do,  they  may  resell  the 
coal,  either  at  public  sale  or  otherwise  for  account  of 
such  defaulting  purchaser,  who  shall  pay  to  the  com- 
pany any  deficiency  caused  by  the  coal  being  sold  at  a 
price  less  than  that  originally  agreed  to  be  paid." 

The  next  day,  a  memorandum,  of  which  the  follow- 
ing is  a  copy,  was  left  at  the  plaintiff  s  place  of  business : 

''Memorandum  of  Scran  ton  coal,  sold  at  auction 
on  the  27th  day  of  September,  1876,  by  the  Delaware, 
Lackawanna  and  Western  Railroad  Company  to  Mr. 
John  Gray  (38  Dey  St.),  deliverable  at  Hoboken,  N.  J., 
during  the  month  of  October,  1876,  according  to  the 
terms  and  conditions  read  by  the  auctioneer  at  the  said 
auction.  Grate,  500  tons  at  2.97  1-2.  Total  tons,  500. 
Received,  as  a  deposit  on  the  above,  according  to  the 
terms  and  conditions  of  sale,  the  sum  of  $250. 

" ,  For  Treasurer." 

On  October  14,  one  hundred  and  fifty  tons  of  the 
coal  were  delivered  to  the  plaintiff ;  on  November  4, 
one  hundred  and  fifty  tons  more  were  delivered ;  and 
on  February  20,  one  hundred  tons  were  delivered.  All 
the  coal  delivered  was  paid  for  in  full  at  the  time  of 
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delivery.  When  the  plaintiff  received  coal  on  Febru- 
ary 20,  the  dispute  ending  in  this  action  arose.  The 
plaintiff  asked  for  two  hundred  tons,  the  whole  amount 
of  coal  remaining  undelivered,  on  his  contract,  and 
claimed  he  should  be  credited  with  $250,  deposit  paid 
on  the  day  following  the  auction  sale.  The  defendant 
denied  that  he  had  made  the  deposit  claimed,  and  re- 
fused to  deliver  coal  unless  it  was  paid  for  in  full. 

The  disputed  questions  of  fact  were,  first,  whether 
the  plaintiff  made  the  deposit  as  alleged,  and,  second, 
whether  the  defendant,  by  its  agent,  had  extended,  by 
express  words,  the  time  for  the  performance  of  his  con- 
tract until  such  time  as  it  shoiild  notify  him  to  take  the 
coal  away. 

Hamilton  OdeU^  for  appellant. 
Jacob  F.  MiUer,  for  respondent. 

By  the  Court. —Horace  Russell,  J. — [After  stat- 
ing the  facts  as  above.] — On  the  argument  of  this  ap- 
peal, two  questions  were  presented  by  the  appellant  as 
grounds  for  reversal.  It  was  claimed,  first,  that  the 
court  below  erred  in  denying  the  defendant's  motion 
for  a  nonsuit,  made  on  the  ground  that  the  moneys 
claimed  were,  by  the  terms  of  the  agreement  between 
the  parties,  forfeited  to  the  defendant,  by  reason  of 
the  plaintiff's  failure  to  take  away  the  coal  purchased, 
during  the  month  of  October ;  and,  second,  that  the 
verdict  was  against  the  weight  of  evidence. 

It  was  undoubtedly  an  express  condition  of  the 
contract  between  the  parties  that  the  coal  purchased 
should  be  removed  during  the  month  of  October.  This 
was  a  condition  precedent,  upon  which  the  defendant 
would  have  had  a  right  to  insist,  had  it  chosen  at  the 
proper  time  to  assert  it  (Higgins  v.  D.  L.  &  W.  Co.,  60 
i^.  Y.  557).  But  it  was  not  bound  to  insist  upon  this 
condition  precedent.  It  had  the  power  and  the  right 
to  waive  it,  if  it  chose.     Without  considering  whether 
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there  was  or  was  not  an  express  waiver — as  to  which 
there  was  a  conflict  of  testimony — we  think  that  the 
subsequent  acts  of  the  defendant  in  delivering  coal  in 
November  and  February,  constituted  a  waiver  of  the 
condition  precedent. 

Indeed,  it  was  held  in  Simpson  v.  Crippen  (L,  R,  8  Q. 
B.  14),  where  the  defendants  had  agreed  to  supply  the 
plaintiff  with  six  to  eight  tliousand  tons  of  coal,  to  be 
delivered  in  the  plaintiff's  wagons  at  the  defendant's 
colliery,  **in  equal  monthly  quantities  during  the  pe- 
riod of  twelve  months  from  the  first  of  July  next," 
and  during  the  month  of  July  the  plaintiff  sent  wag- 
ons for  only  one  hundred  and  fifty-eight  tons,  where- 
ui)on,  on  August  1,  the  defendants  wrote  that  the  con- 
tract was  canceled  on  account  of  the  plaintiff's  failure 
to  send  for  the  full  monthly  quantity  in  the  preceding 
month,  that,  although  the  plaintiff  had  committed  a 
breach  of  the  contract  by  failing  to  send  wagons  in 
sufficient  number  the  first  month,  the  breach  was  a 
good  ground  for  compensation,  but  did  not  justify  the 
defendant  in  rescinding  the  contract.  To  the  same  ef- 
fect is  Haines  v,  Tupper  (50  N.  H.  307).  It  would  seem 
to  be  the  theory  of  these  cases  that  a  part  performance 
of  such  a  contract,  entire  in  its  nature,  so  far  satisfied 
the  condition  precedent  as  to  take  away  the  right  of  a 
party  to  rescind,  and  left  him  only  to  his  damages  for 
non-performance  (See  also  Sumner  v.  Parker,  86  N. 
K  449,  and  Dwinelle  v.  Howe,  30  Me.  258).  We 
are  not  required  to  go  as  far  as  the  court  went  in  those 
cases. 

The  defendant  here  had  a  right  of  election  in  the  mat- 
ter, after  breach  of  the  condition  precedent,  but  having 
exerciSed  that  right  by  electing  to  consider  the  con- 
tract as  still  binding  and  in  full  force,  they  could  not 
recall  their  election  and  adopt  a  different  view  (Quick 
V.  Wheeler,  78  iV.  Y.  300,  and  cases  below).  That  the 
coal  delivered  in  November  and  February  ought  to  be 
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regarded  as  a  delivery  upon  the  contract,  McKnight 
V,  Dunlop  (1  Seld.  537)  is  a  sufficient  authority.  If  it 
be  said  that  the  waiver  was  without  consideration  and, 
therefore,  liable  to  be  recalled  at  any  time,  it  may  be 
said  in  reply  that  the  acceptance  of  coal  by  the  plaint- 
iff after  the  waiver,  when  coal  had  decreased  in  price, 
was  a  sufficient  consideration  to  require  that  the  waiver 
of  perf  oimance  within  the  time  fixed  should  be  upheld 
(Gallagher  v.  Nichols,  60  N.  F.  448 ;  Clark  v.  Jones,  1 
Den.  516;  Piatt  v,  N.  Y.  Co.  Ins.  Co.,  55  JV.  T..505). 

There  was  at  no  time,  on  the  part  of  the  defendant, 
an  assertion  of  the  right  of  forfeiture  until  the  answer 
was  interposed  in  this  action.  They  placed  themselves 
ui>on  the  sole  ground  that  the  deposit  had  not  in  fact 
been  paid.  This  ground  of  objection  to  the  judgment, 
then,  must  fail. 

As  to  the  second  ground  on  which  a  reversal  is 
claimed — that  the  verdict  was  against  the  weight  of 
evidence — while  we  may  go  the  length  of  saying  we 
should  have  been  better  satisfied  with  a  verdict  for  the 
defendant,  in  view  of  the  facts  tending  to  impeach  the 
plaintiffs  recollection,  still,  there  was  a  direct  conflict 
of  testimony,  which  made  the  case  one  peculiarly  for  a 
jury.  The  credibility  of  conflicting  witnesses  was  the 
main  thing  to  be  determined.  In  such  a  case  the  ver- 
dict of  a  jury  ought  not  to  be  upset,  unless  the  court 
can  clearly  see  that  they  were  influenced  by  passion, 
prejudice,  mistake  or  corruption,  or  was  so  against  a 
striking  preponderance  of  evidence,  that  a  common  ex- 
ercise of  judgment  demands  its  reversal  (Morss  v. 
Sherrill,  63  Barb.  21 ;  Roosa  v.  Smith,  17  Bun,  138). 

There  is  nothing  in  this  case  to  lead  us  to  suppose 
that  the  jury  were  influenced  by  any  improper  Consid- 
erations, and  we  cannot  say  that  their  verdict  was  so 
clearly  against  the  weight  of  evidence  as  to  justify  us 
in  disturbing  it. 
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The  result  is,  the  judgment  must  be  affirmed  with 
costs. 

Arnoux,  J. — [Concurring.] — Prom  an  examina- 
tion of  the  evidence  my  individual  opinion  is  that  the 
payment  alleged  by  plaintiff,  as  matter  of  fact  was 
never  made ;  but  the  law  wisely  places  the  decision  of 
matters  of  fact  exclusively  in  the  province  of  the  jury, 
with  such  control  by  the  court  as  shall  prevent  a  mis- 
carriage of  justice.  Unless  the  jury  have  unmistaka- 
bly and  palpably  decided  against  the  weight  of  evi- 
dence we  should  not  and  cannot  interfere.  That  they 
had  not  so  done  was  the  determination  of  the  trial 
judge,  who  had  the  opportunity  of  seeing  and  hearing 
the  witnesses,  which  is  denied  to  us,  and  we  most  defer 
to  his  more  enlightened  judgment. 

The  defendant  can  only  succeed,  if  at  all,  by  the 
plea  of  forfeiture. 

In  September,  1876,  plaintiff  bought  at  auction  of 
defendant  five  hundred  tons  of  coal,  under  certain 
terms  of  sale,  which  required  a  payment  of  fifty  cents 
per  ton,  and  which  further  provided :  ''  The  coal  to  be 
taken  away  during  the  month  of  October,  1876.  Should 
the  purchaser  fail  to  take  it  away  during  the  month, 
the  company  may  at  their  option,  at  any  time  thereaf- 
ter, discontinue  further  deliveries  and  retain  the  fifty 
cents  per  ton  deposited  on  the  day  of  sale."  Defendant 
delivered  to  plaintiff  on  said  purchase  three  hundred 
tons  in  October  and  November,  and  one  hundred  tons 
in  February  following,  and  plaintiff  in  said  last  month 
demanded  the  balance,  on  which  he  claimed  a  credit 
for  said  $260.  The  demand  was  refused,  and  the  pay- 
ment, as  matter  of  fact,  denied.  This  was  the  only 
ground  of  refusal.  If  the  company  had  had  a  right  of 
forfeiture,  as  claimed  by  its  counsel,  it  was  waived  by 
the  subsequent  delivery,  and  by  failure  to  assign  that 
reason.     But  they  had  no  such  right.    The  moneys 
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paid  on  account  were  so  paid  to  secure  the  company 
against  loss  by  fall  in  the  future  market  price,  and 
they  were  limited  to  the  amount  specified — fifty  cents 
per  ton.  This  was  a  severable,  and  not  a  gross  sum. 
The  company,  under  the  express  terms  of  this  contract, 
might  have  delivered  to  defendant  one  hundred  tons  in 
October,  November,  December,  and  January  each, 
and  have  refused  in  February  to  deliver  the  remaining 
one  hundred  tons.  In  such  case,  as  each  lot  was  de- 
livered the  purchaser  had  a  right  to  a  credit  of  $60, 
and  the  company  could  only  hold  the  last  $50  for  the 
remaining  oue  hundred  tons. 

If  the  company  had  refused  to  deliver  this  last  lot 
of  t;oal  on  the  ground  that  under  their  option  they 
chose  to  discontinue  further  deliveries,  and  had  re- 
tained so  much  of  the  deposit  as  related  to  that  portion 
of  the  coal,  a  question  would  have  been  presented  that 
might  have  availed  defendant  in  this  action ;  but  we 
can  only  aflirm  the  judgment  and  order  appealed  from. 


^ 


EWEN  MoINTTRE,  Respondent,  d.  WILLIAM  E. 

STRONG,  Appellant. 

Limited  liability  eompanies — liability  of  stockTiblders  far  rent  due  under 

lease, — Lease — Resumption  as  to  delivery. 

Section  37  of  chapter  611  of  Laws  of  1875,  is  to  be  read  subject 
to  section  25,  and  consequently  the  liability  of  stockholders 
of  limited  liability  companies  formed  thereunder,  for  debts  of 
the  corporation,  the  Capital  stock  not  being  paid  in,  is  limited 
to  debts  '*  to  be  paid  within  two  years  from  the  time  the  debt  is 
contracted." 

In  case  of  a  lease  to  the  corporation  for  a  term  of  years,  one  who  is  a 
stockholder  at  the  time  of  the  delivery  of  the  lease  is  liable  for  the 
rent  payable  thereunder  within  two  years  from  the  time  of  the 
execution  of  the  lease  and  the  delivery  of  the  premises. 

The  presumption  as  to  the  execution  of  a  lease  afforded  by  the  date  of 
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the  instrument,  is  overthrown  by  the  certificate  of  acknowledg- 
ment before  the  subscribing  witness,  at  a  later  date. 

Before  Russell  and  Abnoux,  JJ. 

Decided  February  6,  1883. 

Appeal  from  a  judgment  entered  on  the  verdict  of 
a  jury,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Adolphus  D.  Pape  and  Henry  S.  Bennett^  for  appel- 
lant.— ^The  debt  was  not  to  be  paid  within  two  years 
from  the  time  it  was  contracted.  The  lease  created  but 
one  debt,  not  several  distinct  debts.  The  argnment  that 
because  portions  of  the  rent  agreed  to  be  paid,  were'to 
be  paid  within  two  years,  and  other  portions  were  not 
to  be  paid  within  three  and  five  years,  therefore,  the 
statute  is  operative  as  to  the  former,  but  inoperative  as 
to  the  latter,  involves  the  assumption  that  the  lease  is 
not  one  entire  contract,  but  several  separate  and  inde- 
I)ehdent  contracts — which  is  clearly  erroneous.  Pro- 
visions were  made  in  the  lease  to  redtbce  the  debt  within 
two  years,  but  not  to  extinguish  it  until  after  jvm 
years.  The  liability  sought  here  to  be  enforced  is  not 
an  original  or  a  common-law  liability,  but  a  statutory 
one.  The  real  contracting  debtor  was  the  corporation 
(Lindsley  v.  Simmonds,  2  Abb,  Pr.  N,  S.  74 ;  Jessup  v. 
Carnegie,  80  N.  Y.  441).  The  liability  of  the  stock- 
holder  is  only  such  as  the  statute  in  express  terms 
measures  it.  This  liability  cannot  be  extended  by  im- 
plication, nor  can  the  principles  of  law  or  equity  be  in- 
voked to  vary  or  enlarge  it  (Lowery  v.  Inman,  46  N. 

r.  127). 

William  J.  Oibson^  for  respondent. 

By  the  Court. — Arnoux,  J. — This  action  was 
brought  against  a  stockholder  of  the  Excelsior  Grain 
Binder    Company  Limited,   a  corporation  organized 
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under  the  act  passed  June  31, 1875  {Laws  1875,  ch.  611, 
p. 755),  for  the  default  of  the  company  in  payment  of  rent 
for  five  quarters  from  the  first  day  of  February,  1877,  to 
the  first  day  of  May,  1878,  at  the  rate  of  $1,000  per  an- 
num. Plaintiff,  by  lease  under  seal,  dated  January  1, 
1876,  acknowledged  before  the  subscribing  witness 
January  26,  1876,  let  to  said  corporation  certain  prem- 
ises in  the  city  of  New  York  for  the  term  of  four  years 
and  four  months  from  date,  and  the  corporation  entered 
into  possession  thereof. 

The  defendant  pleaded  (1)  surrender,  (2)  that  he 
was  not  a  stockholder  when  the  liability  was  assumed, 
and  (3)  that  under  section  7  of  the  statute  he  is  not 
liable. 

1st.  It  must  be  admitted  that  upon  the  printed  case 
submitted  to  the  court  defendant  made  a  strong  case  of 
suiTender.  The  impecunious  condition  of  the  corpora- 
tion, the  conversation,  as  stated  by  the  president  and 
corrobrated  by  the  secretary  of  said  corporation,  the 
delivery  of  the  key,  the  letter  of  August  18,  1877,  in 
which  the  alleged  agreement  to  surrender,  made  in  said 
ronversation,  is  stated,  and  to  which  plaintiff  never 
replied,  tended  to  prove  this.  On  the  other  hand, 
the  corporation  remained  in  possession  after  the 
delivery  of  the  key,  and  plaintiff  denied  making  the 
agreement  to  cancel  the  lease.  This  presented  a 
sharp  conflict  of  evidence,  which  was  submitted  to 
the  jury  by  the  learned  judge  who  tried  the  cause, 
and  whose  charge  was  lucid  and  comprehensive,  and 
not  excepted  to.  The  jury,  having  the  advantage  of 
seeing  the  witnesses,  decided  for  plaintiff,  and  we  do  not 
deem  that  there  was  such  a  weight  of  evidence  in  favor 
of  defendant  as  would  warrant  a  reversal  on  that 
ground  (Westerlo  o.  De  Witt,  36  JV.  T.  340 ;  Crane  v. 
Baudouine,  55  Id.  256 ;  East  River  Nat.  Bk.  v.  Gove, 
57  Id.  698  ;  Roosa  v.  Smith,  17  BuUy  138). 

Vol,  XVI— 9 
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2nd.  It  appears  from  the  evidence  that  in  or  about 
October,  1875,  defendant  subscribed  for  stock  in  said 
corporation,  and  on  January  21,  1876,  he  received  a 
certificate  for  one  hundred  shares,  for  which  he  then 
or  previously  paid  the  par  value  thereof.  If  we  were 
governed  by  the  date  of  the  lease,  it  might  become  im- 
portant to  determine  the  status  of  defendant  in  relation 
to  said  corporation  on  the  first  day  of  January,  1876, 
but  the  date  is  only  a  formal  part  of  the  instrument, 
and  the  presumption  which  it  affords  of  delivery  is 
overthrown  by  the  fact  that  the  copy  thereof  produced 
by  plaintiff  was  acknowledged  before  the  subscribing 
witness  on  January  26,  five  days  after  defendant  con- 
fessedly became  a  stockholder  in  said  corporation. 

3rd.  A  more  important  and  difficult  question  arises 
on  the  third  defense,  that  is  as  to' the  liability  of  a  stock- 
holder on  the  lease  in  question  under  section  25  of  said 
act,  which  provides  that,  '*no  stockholder  shall  be  per- 
sonally liable  for  the  payment  of  any  debt  contracted 
by  any  corporation  founded  under  this  act,  which  is 
not  to  be  paid  within  two  years  from  the  time  the 
debt  is  coTvtracted.^^ 

The  great  and  constantly  increasing  number  of 
companies,  incorporated  under  the  general  laws  of  the 
State  of  New  York  relating  to  corporations,  including 
almost  the  entire  community,  either  as  stockholders  or 
creditors,  and  give  to  questions  of  this  character  a 
general  interest,  and  consequently  such  questions  de- 
mand the  most  careful  consideration.  The  law  has 
imposed  burdens  upon  individual  stockholders  until 
the  capital  is  duly  furnished  (which  has  not  been  done 
in  this  case)  to  protect  creditors  who  trust  the  corpora- 
tion on  the  faith  of  a  paid-up  capital ;  but  on  the  other 
hand,  it  protects  such  stockholders  against  the  unqual- 
ified, unlimited  and  prolonged  liability  of  a  general 
partnership.     Counsel  for  plaintiff  claims  that  defend- 
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ant  is  liable  under  section  37  of  said  act : — "  In  limited 
liability  companies  all  the  stockholders  shall  be  sever- 
all  j%  individually  liable  to  the  creditors  of  the  com- 
I)any  in  which  they  are  stockholders,  to  an  amount 
equal  to  the  amount  of  stock  held  by  them  respectively, 
for  all  debts  and  contracts  made  by  such  company 
until  the  whole  amount  of  capital  stock  fixed  and 
limited  by  such  company  has  been  paid  in,"  etc. 

These  two  provisions,  as  they  stand  are  inconsistent, 
and  one  or  the  other  must  yield.  Following  the  rule 
of  construction  laid  down  in  respect  to  wills,  we  are  of 
the  opinion  that  section  37  must  be  read  subject  to 
section  26.  If  it  were  otherwise,  so  much  of  section  25 
as  is  quoted  above,  would  be  meaningless ;  for  when 
the  whole  capital  stock  of  a  limited  liability  company 
is  paid  in,  and  the  conditions  of  the  law  complied  with, 
then  there  is  no  liability  whatever  upon  the  individual 
stockholder,  however  brief  the  credit  given  to  the 
corporation  may  be.  So  that  section  25  must  govern 
this  case.  We  then  recur  to  the  question,  was  the 
debt  in  question  to  be  paid  within  two  years  from  the 
time  it  was  contracted?  The  defendant's  counsel 
declares  that,  as  the  lease  is  for  five  years,  no  liability 
whatever  is  imposed  upon  the  stockholder.  Plaintiffs 
counsel  contends  that  each  quarter  is  a  new  contract, 
and  that  no  part  of  the  lease  is  beyond  the  statutory 
limitation.  To  support  his  view  he  cites  Garrison  v. 
Howe  (17  N.  r.  465).  That  was  an  action  brought  to 
recover  against  a  trustee  for  failure  to  report.  Plaintiflf 
had  made  a  contract  to  deliver  certain  chattels  from 
time  to  time,  and  the  comjjany  on  their  receipt  were  to 
give  time  obligations.  When  the  report  was  due,  the 
company  did  not  owe  i^laintiff  anything  under  the  con- 
tract. Subsequently  he  made  a  delivery  for  which  the 
company  failed  to  pay.  There  is  a  broad  distinction 
between  that  case  and  the  case  at  bar.     There  the  con- 
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tract  was  executory  on  the  part  of  the  plaintiff,  here  it 
is  executed.  The  defendant's  counsel  contends  that  as 
the  lease  was  for  five  years,  it  is  wholly  beyond  the 
statute  ;  this  view  is  equally  fallacious.  The  true  rule 
lies  between  these  extremes.  The  rent  payable  within 
two  years  from  the  time  of  executing  the  lease  and  de- 
livering the  premises  is  recoverable  in  this  action  ;  the 
rent  accruing  beyond  that  time  is  not  a  liability  that 
can  be  enforced  against  the  individual  stockholder. 
What  constitutes  a  debt  within  the  meaning  of  the 
various  manufacturing  acts  has  had  many  and  contra- 
dictory decisions  (see  TTiompson^  s  LiahiLity  of  Stock- 
holders^ §§  57,  58),  but  when  a  debt  is  contracted  has 
been,  so  far  as  we  have  ascertained,  only  adj  udicated 
in  Garrison  «.  Howe  {supra\  which  does  not  apply, 
and  Lewis  ».  Ryder  (13  Ahb,  1),  which  throws  no  light 
upon  the  question.*  The  judgment  and  order  should 
be  reversed  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event,  unless  the  plaintiff 
within  ten  days  after  the  entry  of  an  order  herein 
stipulates  to  reduce  the  judgment  to  $750  with  costs, 
interest  and  proper  allowance,  in  which  case  the  judg- 
ment and  order  are  affirmed  without  costs  to  either 
party. 

Buss  ELL,  J.,  concurred. 

*  See  Vernon  «.  Palmer,  p.  281. 
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ALBERT  SCHULTE,  et  al.,  Appellants,  v.  JAMES 

ANDERSON,  Respondent. 

Contempt  proceedings — payment  hy  party  to  receiver,  when  cannot  he  en- 
forced by.  ^  Code  Giv.  Pro,  §§  14,  1241. 

The  receiver  of  tlie  assets  of  a  copartnership,  appointed  in  an  action 
for  dissolution,  accounting,  etc.,  paid  to  defendant's  attorney  on 
recovery  of  judgment,  a  certain  sum  on  account  thereof,  out  of  the 
assets  in  his  hands,  and  afterwards,  on  a  new  trial,  plaintiff  recovered 
judgment  directing  the  repayment  of  said  sum  by  defendant  to  the 
receiver,  and  by  the  receiver  to  plaintiff,  and  that  plaintiff  have 
execution  for  the  full  amount  of  his  judgment,  which  included  said 
sum  received  by  defendant. 

Seldy  that  the  payment  of  said  sum  by  defendant  to  the  receiver  could 
not  be  enforced  by  contempt  proceedings,  under  subdivision  8,  of 
section  14  and  subdivision  2  and  4  of  section  1241  of  the  Code  of 
Civil  Procedure.  Further  held, — ^it  appearing  that  said  sum  was 
not  actually  received  by  defendant,  but  was  expended  by  his 
attorney  for  disbursements  in  the  action — ^that  the  denial  of  the 
motioh,  if  made  in  the  exercise  of  discretion,  should  not  be  dis- 
turbed. 

Before  Fbeedman,  Russell  and  Arnoux,  JJ. 

Decided  February  6,  1882. 

Appeal  from  an  order  denying  a  motion  to  punish 
defendant  for  contempt.  The  facts  are  stated  in  the 
opinion. 

E.  P.  Wilder  J  for  appellants. 

L,  B,  Bunnell^  for  respondent. 

By  the  Couet.— Abnoux,  J. — This  Action  was  orig- 
inally brought  to  dissolve  a  partnership  and  for  an  ac- 
counting. Under  an  order  in  the  action  Isaac  Newton 
was  appointed  receiver,  and  as  such  collected  certain 
moneys..  Upon  the  first  trial  defendant  recovered  judg- 
ment, and  thereupon  said  receiver,  out  of  said  moneys, 
paid  $81.07  to  defendant's  attorney.  The  general  term 
of  this  court,  upon  appeal,  reversed  said  judgment, 
and  on  the  second  trial  judgment  was  pronounced  in 
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plaintiff's  favor.  By  this  jndgraent  it  appears  that  the 
receiver  had  a  balance  in  hand,  after  the  payment  of 
his  fees,  of  $47,  which  sum  with  said  $81.07,  with  inter- 
est, (which  defendant  was  to  repay)  the  receiver  was 
directed  to  pay  plaintiffs,  and  that  plaintiffs  should 
have  judgment  against  defendant  for  the  sum  of 
$4,296.77,  and  have  execution  therefor. 

This  motion  was  made  upon  defendant's  failure  to 
pay  said  moneys  to  said  receiver,  under  the  new  Code, 
§  14,  subd.  3,  and  §  1241,  subd.  2  and  4,  on  the  ground  that 
by  a  final  judgment  defendant  was  adjudged  to  pay  to 
an  officer  of  the  court  a  sum  of  money  for  the  collection 
of  which  an  execution  could  not  be  awarded,  and 
which  sum  was  not  awarded  in  enforcing  a  contract  or 
for  the  breach  of  a  contract.  The  motion  was  opposed 
on  affidavits  that  showed  that  defendant  in  fact  did 
not  receive  the  money,  but  that  his  attorney  did,  and 
he  expended  it  for  disbursements  in  the  action ;  that 
this  amount  was  included  in  the  amount  of  the  judg- 
ment in  favor  of  plaintiffs  for  which  execution  was  di- 
rected against  defendant ;  and  that  defendant  was  un- 
able to  repay  said  moneys.     The  motion  was  denied. 

In  law  the  defendant  received  this  money  and  is  le- 
gally liable  to  repay  the  same. 

The  provisions  of  the  Code  above  cited  do  not  inter- 
fere with  the  issuing  of  an  execution  against  defendant 
to  recover  back  moneys  paid  on  a  judgment  which  has 
been  reversed,  for  such  moneys  were  received  under  an 
obligation  to  repay  if  the  judgment  were  reversed,  and, 
therefore,  the  above  cited  provisions  of  the  code  do 
not  apply.  It  appears  from  the  uncontro verted 
evidence  of  defendant's  attorney  that  plaintiffs  have, 
as  matter  of  fact,  the  right  to  issue  execution  therefor. 
To  allow  the  punitive  process  of  this  court  to  be  used 
to  enforce  the  collection  of  a  simple  contract  debt 
would  be  against  that  spirit  of  modern  legislation  and 
enlightened  public  sentiment  that  has  abolished  im- 
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prisonment  for  debt,  and  would  convert  this  process 
from  a  punishment  of  wrong  into  an  instrument  for  the 
collection  of  money. 

Besides  this,  the  api)lication  was  addressed  to  the 
discretion  of  the  court.  The  defendant's  excuse  for 
failing  to  obey  the  order  commended  itself,  we  must 
presume,  to  the  favorable  consideration  of  the  court. 
If  tlie  order  were  denied  on  that  ground  this  court  will 
not  disturb  it.  • 

The  order  appealed  from  must  be  affirmed  with  ten 
dollars  cost^^. 

Preedman  and  Russell,  JJ.,  concurred. 


CASPAR   SPIESS,  Appellant,  v.  CONSTANTINE 
ROSSWOGG,  ET  AL.,  Respondents. 

PaTtnernhip — when  former  pcertner  deemed  trustee  /or  firm,  of  renewal 

of  firm  lease  to  him  indvoidxtaUy, 

Where  the  members  of  a  firm,  upon  its  dissolutioD,  agree  to  carry  on 
the  liquidation  of  the  business  together,  in  the  premises  occupied 
by  the  firm,  and  thereupon  one  of  the  members  and  a  third  party, 
having  knowledge  of  the  facts,  take,  in  their  own  names,  renewals 
of  the  unexpired  firm  leases  of  the  premises,  witliout  the  consent  of 
the  other  partners,  such  lessees  liold  said  leases  as  trustees  for  the 
firm;  this,  though  the  original  leases  contained  no  covenants  of 
renewal. 

Before  Sedgwick,  Cli.  J.,  and  Freedman,  J  J. 

Decided  April  3,  1882. 

Appeal  by  plaintiff  from  judgment  dismissing  com- 
plaint, entered  upon  decision  of  a  judge  at  special 
term. 

The  action  was  for  judgment  that  the  defendants 
should  be  declared  to  hold  as  trustee  for  a  firm  certain 
leases  obtained  by  them  in  their  own  name. 

The  plaintiff  and  one  of  the  defendants,  viz.  :  Con- 
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stantin  Rosswog,  were  copartners  in  basiness  nnder  the 
firm-name  of  Spiess  &  Rosswog.  The  firm  held  leases 
to  end  May  1,  1881,  of  the  premises  in  part  of  which 
the  firm  business  was  done.  On  December  31,  1880, 
the  partnership  was  dissolved,  as  the  judge  found. 
On  January  3,  1881,  the  partners  agreed  to  carry  on 
the  liquidation  of  the  business  together,  ui>on  the 
premises  occupied  by  the  firm,  to  work  up  the  old 
stock  and  dispose  of  it.  On  January  14,  1881,  the  de- 
fendant Constantin  Rosswog,  and  his  son,  the  co-defend- 
ant^ who  had  knowledge  of  the  circumstances,  procured 
new  leases  of  the  premises  for  three  years  from  May  1, 
1881.    The  complaint  was  dismissed. 

(?.  Jff.  Kracht  and  Z).  Jf.  'Porter^  for  appellant. — 
A  lease  taken  by  one  partner  in  his  own  name  inures 
to  the  benefit  of  the  firm,  and  the  partner  in  whose 
name  it  is  taken  can  be  required  to  account  to  his 
copartners  for  its  value ;  and  this  is  so,  though  the 
lease  be  obtained  for  a  term  to  commence  after  the 
partnership,  by  its  own  limitation,  is  to  terminate 
(ClejTg  0.  Edmonson,  8  De  O.  McN.  &  O,  787  ;  Mitchell 
V.  Read,  61  JV.  Y,  132;  Holridge  ??.  Gillespie,  2Joh7is. 
Ch.  30 ;  Phyf e  v.  Wardell,  5  Paige,  268  ;  Gibbs  v.  Jen- 
kins, 3  Sandf.  Ch.  131 ;  Struthers  v,  Pearce,  61  N.  Y. 
367;  Moody  v.  Mathews,  17  Ves.  185;  Clements  v. 
Hall,  2  De  Oex  &  •/.  173;  Keeck  v.  Sanford,  2  Eq. 
Cases  Ahr.  741,  and  notes  to  the  latter  case  in  1 
Leading  Cases  in  Equity,  32 ;  Smith  v.  Day,  2  M.&W. 
684  ;  2  Piatt  on  Leases,  60  ;  Feathersborough  v.  Fen- 
wick,  17  Ves.  298).  On  principle,  in  many  cases  it  is 
of  little  consequence  whether  the  partnership  is  dis- 
solved or  not  before  the  renewal,  if  the  former  partners 
become  tenants  in  common,  the  result  is  the  same ;  or 
there  may  be  othtT  reasons,  of  a  fiduciary  nature,  why 
the  transaction  cannot  be  entered  into  (Mitchell  v. 
Reed,  61  iV^.  Y.  123). 

Stephen  IL  Olin,  for  respondent. 
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Bt  the  Court. — Sedgwick,  Ch.  J. — The  fact  in  this 
case  which  the  learned  counsel  for  the  respondent 
argues  distinguishes  it  from  those  cases  in  which  the 
partner  taking  a  renewal  of  partnership  leases  has 
been  held  a  trustee  for  the  firm,  is,  that  the  defendant 
Constantin  Bosswog  obtained  them  after  the  firm  was 
dissolved. 

This  dissolution  did  not  annul  or  change  those  re- 
lations between  the  parties  which  are  the  basis  of  the 
obligation  in  such  cases.  After  the  dissolution,  the 
original  leases  remained  partnership  property,  for  the 
purpose  of  liquidation.  The  obligation  of  each  partner 
to  deal  with  them,  not  for  his  individual  benefit,  but 
for  the  common  or  joint  interest,  remained.  The  trust, 
as  to  the  use  of  partnership  property,  remained.  At- 
tached to  these  leases,  as  a  part  of  their  value,  was  the 
so-called  expectation  of  renewal.  This  is  deemed  so 
actual  and  vital,  that  when  a  new  lease  is  had,  it  is 
considered  to  be  a  graft  upon  the  old.  If  there  had 
been  in  the  old  lease  a  covenant  in  renewal,  the  de- 
fendant could  not  defend  his  taking  the  benefit  of  that 
individually,  any  more  after,  than  before  dissolution, 
while  it  remained  the  subject  of  division  or  disposition 
between  the  parties. 

The  parties  were  not  mere  tenants  in  common,  when, 
sometimes,  each  may  act  for  himself.  As  it  has  been 
pointed  out,  there  were  mutual  obligations,  extrinsic 
of  the  mere  nature  of  the  tenancy.  Indeed,  in  looking 
at  the  ca^e,  it  appears,  that  the  title  to  the  term  of  the 
lease,  was  not  nominally  in  the  individuals,  but  in  the 
firm  of  Spiess  &  Rosswog. 

The  inference  from  this  becomes  stronger,  when  the 
relation  of  the  firm  leases  to  the  good-will  of  the  busi- 
ness is  considered.  The  good- will  was  an  asset  of  the 
firm  and  to  be  disposed  of  for  the  common  benefit  of 
the  partners.  It  substantially  was  the  probability,  that 
the  customers  of  the  old  firm  would  resort  to  the  sue- 
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cessors  of  that  firm.  The  value  of  the  good- will  would 
be  materially  affected  by  the  successors  of  the  firm 
being  able,  or  not  being  able,  to  do  business  in  the  same 
premises.  It  is  proper,  then,  that  the  expectation  of 
renewal  should  remain,  with  the  power  of  disposition 
of  the  good  will,  and  that  neither  party  should  sever 
them,  for  his  own  interest,  or  if  he  do  obtain  the  new 
lease,  he  should  hold  it  for  the  firm,  that  the  two  may 
be  disposed  of  together. 

On  the  argument,  nothing  was  placed  on  the  fact, 
that  the  new  leases  were  to  the  son  of  Constantin  Ross- 
wog  and  the  latter.  The  rights  of  the  parties  were  not 
affected  by  that. 

For  these  reasons,  I  am  of  opinion  that  the  judg- 
ment should  be  reversed  and  new  trial  ordered,  with 
costs  of  appeal  to  the  appellant  to  abide  event. 

Fbeedman,  J.y  concurred. 


GEORGE  W.  DOW,  et  al..  Appellants,  v,  JAMES 

DARRAGH,  Respondent. 

Contrcust  for  purchase  of  merchandise  and  for  subsequent  sale  on  joint 
account  of  original  f}endor  and  vendee — construction  of—^q/Us  under — 
good-tcill. 

Plaintififs  and  defendant  entered  into  an  agreement  in  writing,  provid- 
ing that  defendant  should  continue  to  manufacture  mattings  at  their 
factory  at  Allepy,  and  forward  to  plaintiffs  exclusively,  or  as  they 
might  otherwise  direct,  by  way  of  Calcutte  to  New  York,  plaintiffs* 
to  assume  the  '*  responsibility  "  of  the  goods  at  and  from  Calcutta, 
and  of  their  sale  in  New  York,  and  to  keep,  or  cause  to  be  kept, 
banker^s  credit  in  Calcutta  sufficient  to  pay  in  advance  for  the  mat- 
ting there  as  sent  forward  from  the  factory. according  to  invoice  price 
(to  be  ascertained  by  a  factory  accoant),  besides  freight,  insurance, 
Ac,  to  Calcutta,  ''the  matting  to  be  sent  forward  for  the  joint 
account  botli  in  profit  and  luss  of  the  parties,  half  and  half  to  each 
party."  Plaintiffs  arranged  with  A.  &  B.  to  place  the  credite  in 
Calcutta,  and  for  this,  agreed  that  A.  &  B.  should  have  one-fourth  of 
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the  profits  under  the  contnict,  and  appointed  them  agents  for  the 
sale  of  the  matting  in  New  York,  authorizing  them  to  retain  such 
proportion  out  of  the  proceeds. 

MMy  in  nn  action  for  an  accounting,  &c.,  that  as  between  the  parties, 
it  is  immaterial  whether  or  not  the  contract  constituted  a  partner- 
ship; that  us  to  ilicm,  the  protits,  of  which  defendant  was  entitled 
to  one-half,  consisted  of  tlie  difference  between  the  proceeds  of  sales 
in  New  York,  and  the  sum  of  the  invoice  price,  expenses  to  Calcutta 
and  New  York,  and  expenses  of  sale,  if  any  there  were ;  that  plaintiffs 
were  bound  to  place  credits  in  Calcutta  at  their  personal  expense 
and  therefore  the  proportion  allowed  A.  &  B.  should  not  be  charged 
to ''joint  account." 

l^iriker  heldt  tiiat  under  such  a  contract,  there  was  no  good-will  to  be 
disposed  of  for  the  benefit  of  the  parties. 

Before  Sedgwick,  Ch.  J.,  and  Russell,  J. 

Decided  April  3,  1881. 

Appeal  from  judgment  in  favor  of  defendant,  entered 
upon  report  of  referee. 

The  action  was  broaght  for  a  partnership  accounting, 
to  open  and  correct  accounts  that  had  been  stated  and 
then  to  state  the  account  generally. 

The  facts  are  stated  in  the  opinion. 
Stanley  &  Clarke  for  appellants. 

BlancJiarcl^  &  Miller^  attorneys,  and  E.  L.  FahcTier 
and  Tlieodore  F.  MiUer^  of  counsel,  for  respondents. 

By  THE  Court. — Sedgwick, Ch.  J. — It  is  not  impor- 
tant— it  might  mislead — to  try  to  find  a  name  among  the 
terras  of  the  law,  that  would  denote  the  relations  of  the 
parties  and  would  imply  the  whole  of  their  obligation. 
The  issues  are  confined  to  the  relations  of  the  parties 
between  tliemselves.  There  is  no  inquiry  as  to  the 
rights  of  third  parties.  The  written  cojitract  is  the 
summary  of  all  they  were  to  do  or  omit  to  do.  If  that 
discloses  partnership  relations  in  some  respects,  it  is 
such  a  partnership  as  the  writing  describes.    It  may  be 
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limited  by  conjunction  with  obligations  that  specifically 
are  characteristic  of  a  sale  or  joint  adventare.  The 
point  to  be  reached  is  the  intention  of  the  parties,  as 
manifested  by  their  written  agreement.  Of  course  the 
situation  of  the  parties  and  the  nature  of  the  business, 
may  properly  be  looked  at  for  the  purposes  of  construc- 
tion. But  first  let  the  writing  be  considered.  The 
order  of  the  clauses  is  not  important,  compared  with 
the  natural  order  of  the  facts  they  refer  to. 

In  the  first  place,  the  defendant  was  to  manufacture 
the  mattings  in  his  AUepy  factory.  Then  he  was  to 
send  them  forward  to  New  York,  shipping  them  at 
Allepy  or  Cochin.  Invoices  were  to  be  made,  to  ac- 
company them.  On  these  invoices  the  price  of  the  mat- 
ting was  to  be  specified.  The  agreement  stated  what 
the  prices  should  be  at  the  beginning  of  the  shipments, 
but  provided  for  their  being  changed  in  the  future. 
To  these  prices,  nothing,  down  to  the  shipment  at  Al- 
lepy or  Cochin,  should  be  added.  The  prices  '*areto 
be  free  on  board  at  Allepy."  But  to  these  invoice  prices, 
were  to  be  added  subsequent  expenses  of  freight,  in- 
surance and  the  like,  down  to  the  shipping  of  the  mat- 
ting on  board  of  the  vessel  for  America.  The  respon- 
sibility of  the  plaintiffs  commenced  at  the  time  of  the 
shipment  on  the  vessel  for  America.  All  the  matting 
made  by  the  defendant  was  to  be  forwarded  to  the 
plaintiffs,  or  as  they  might  otherwise  direct.  The  plaint- 
iffs, by  a  necessary  implication  from  the  specific  terms 
of  the  agreement,  were  to  sell  the  matting  after  their 
arrival  here.  Thfey  might  have  agents  for  sale,  but  they 
were  responsible  for  the  sale  and  its  proceeds. 

In  fact  they  did  sell,  through  Archer  &  Bull,  by  such 
an  arrangement  that  Archer  &  BuU  acquired  a  right, 
as  to  plaintiffs,  to  be  their  agents  for  sale.  Neverthe- 
less, all  this  was  in  fact  consistent  with  the  duty  of  the 
plaintiffs,  established  i  neon  trover  tibly  by  the  written 
contract,  that  they  should  be  responsible  for  the  sale  of 
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the  matting.  In  distributing  the  rights  of  the  parties 
the  facts  must  be  looked  at  as  if  the  proceeds  were  in 
the  hands  of  the  plaintiflfs. 

If  the  agreement  made  no  special  reference  to  the 
reimbursement  to  the  defendant  for  the  mattings  he 
had  shipped,  the  law  would  imply  that  the  parties  in- 
tended it  should  be  made.  The  quaTdum  of  reimburse- 
ment would  be  fixed  by  the  contract  in  its  reference  to 
the  price  in  the  invoice,  to  which,  nothing  in  his  favor 
should  be  added,  down  to  shipment  at  Allepy.  Reim- 
bursement would  also  be  made  to  him  or  to  plaintiffs, 
of  such  subsequent  expenses  as  each  paid.  The  agree- 
ment, however,  has  special  clauses  which  substitute 
another,  for  this  method  of  preventing  the  defendant 
from  parting  with  matting  for  no  compensation.  The 
agreement  provides  that  the  defendant  is  to  be  i)aid  for 
his  matting  in  India,  in  advance,  ''as  it  may  be  sent 
forward  from  his  factory."  In  fact  that  was  done.  If 
nothing  were  said,  as  to  who  should  pay,  the  plaintiffs, 
who  were  to  get  the  goods  and  the  proceeds,  and  were 
the  contractors,  would  be  intended  as  the  persons.  The 
word  "pay,"  in  the  contract,  does  not  imply  that  the 
plaintiffs  were  not  to  be  reimbursed  the  amount  they 
paid,  but  it  has  peculiar  significance  as  to  the  dispute, 
which  will  be  noticed  hereafter. 

The  contract  declares  that  the  matting  is  to  be  sent 
forward  for  the  joint  account,  both  in  prolits  and  losses, 
of  the  parties,  "  half  and  half  to  each  party." 

If  there  were  nothing  more  in  the  agreement,  it 
could  be  said,  without  argument,  that  the  profits  would 
be  the  difference  between  the  proceeds  of  the  sale  on 
one  side  and  on  the  other  side  the  invoice  price,  and 
the  subsequent  expenses  from  Allepy  to  Calcutta,  then 
to  America,  and  of  the  sales.  There  might  be  a  loss,  of 
course.     That  would  be  ascertained  in  a  like  manner. 

The  learned  counsel  for  the  appellant  argues  that 
the  clause,  in  which  provision  for  payment  to  defend- 
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ant  occurs,  calls  for  a  different  constractlon.  One  is, 
the  plaintiffs  ' '  are  to  keep  or  cause  to  be  kept  good 
banker's  credit  at  Calcutta,  India,  at  all  times,  suffi- 
cient to  pay  for  the  matting  there,  as  it  may  be  sent 
forward  from  the  factory." 

The  practical  importance  of  the  matter  now  to  be 
considered  is,  that  the  plaintiflfs  did  keep  or  cause 
to  be  kept  good  banker's  credit  as  provided.  To 
secure  the  necessary  remittances  the  plaintiffs  made  an 
agreement  with  the  persons  who  in  fact  established  the 
credit  in  Calcutta  for  them.  If  they  had  bought  bills 
of  exchange  or  paid  contemporaneously  the  compensa- 
tion, the  real  nature  of  the  transaction  would  have  had 
nothing  to  obscure  its  significance,  and  the  present 
controversy  would  not  have  been  possible.  It  would 
have  been  clear,  that  this  clause  described  what  the 
plaintiffs  were  bound  to  do,  in  consideration  of  which 
they  were  to  receive  a  specified  part  of  the  profits. 
But  the  parties  here,  with  whom  the  plaintiffs  made 
the  arrangements  for  placing  the  credits  in  Calcutta 
were  Archer  &  Bull.  For  this,  the  plaintiffs  agreed 
that  they  should  receive,  as  a  compensation,  a  certain 
portion  of  the  profits  which  would  be  made  under  the 
contract  in  this  case.  Archer  &  Bull  were  to  be  the 
agents  to  sell,  and  out  of  the  proceeds  of  the  matting 
they  were  to  take  their  compensation.  Archer  &  Bull, 
in  making  out  the  account  of  sale,  first  stated  the  prof- 
its, as  we  have  said  they  should  be  ascertained,  then 
deducted  and  retained  one-quarter  of  these  profits,  as 
their  compensation.  After  this,  the  plaintiffs  credited 
defendant  with  two-fourths  of  the  profits,  and  contin- 
ued so  to  do.  They  now  say  that  there  was  a  mistake, 
and  that,  in  order  to  ascertain  the  profits,  the  one- 
fourth  belonging  to  Archer  &  Bull  should  have  been 
deducted  before  declaring  the  profits.  As  Archer  & 
Bull  were  to  have  one-fourth  of  the  profits  referred  to 
in  the  written  contract,  it  does  not  seem  to  be  a  possi- 
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ble  reckoning  to  find  the  profits  as  between  plaintiffs 
and  defendant  by  first  deducting  Archer  &  Boll's  one- 
quarter.  The  case  must  be  looked  at  as  if  the  paying 
the  compensation  was  a  transaction  by  itself. 

The  argument  is,  that  the  compensation  paid  was 
an  expense  of  the  joint  account,  and  should  be  charged 
to  it.  When  did  the  joint  account  begin  ?  As  I  have 
said,  this  and  all  other  particulars  are  to  be  found  in 
the  written  contract.  Because  that  written  contract 
has  for  its  object  a  joint  account,  it  does  not  follow 
that  covenants  in  it  made  by  the  parties  individually, 
are  to  be  performed  on  the  joint  account.  Every  part- 
nership agreement  shows  this.  In  the  nature  of  the 
case,  each  individual  who  contributes  capital,  though 
that  capital  will  be  used  in  the  future  for  the  joint  in- 
terest, does  it  in  performance  of  his  promise,  and  of 
course  at  his  own  expense.  The  money  does  not  reach 
the  condition  of  being  capital,  until  it  is  given  in,  and 
up  to  that  point  the  expenses  attendant  upon  obtain- 
ing it  are  personal.  In  this  case,  it  was  an  individual 
promise  of  the  plaintiflfs  to  place  the  credits  in  Cal- 
cutta. Until,  at  least,  they  were  so  placed,  the  joint 
account  had  no  benefit  from  them.  It  may  be  ques- 
tioned, whether  at  that  particular  point,  they  were  there 
finally  at  the  risk  of  the  plaintiffs.  At  least,  there  is 
an  intimation  as  to  this  in  the  provision  that  the  re- 
sponsibility of  the  plaintiffs  commenced  with  the  ship- 
ment on  board  the  vessel  for  America.  The  plaint- 
iffs were  bound  to  perform  this  promise  at  their  own 
expense.  The  use  of  the  words  ''  sufficient  to  pay  for 
the  mattings  "  is  decisive  on  this  point.  If  one-half  of 
what  was  paid  by  plaintiffs,  in  order  to  procure  these 
credits  should  be  charged  against  defendant,  the 
credit  would  not  be  sufficient  to  pay.  That  would 
plainly  be  so  if  he  paid  the  expense  at  the  time  he 
used  the  credit.  It  is  the  same  when  charged  to  him 
afterwards.     If  the  provision  for  this  kind  of  payment 
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to  him  had  not  been  made,  he  would  have  received  the 
invoice  price  out  of  the  proceeds.     It  was  not  the  in 
tention  of  the  agreement,  that  he  should  get  less  under 
the  operation  of  an  individual  promise  by  the  plaintiffs 
to  advance  to  him  enough  to  pay  for  the  mattings. 

There  was  another  provision  that  respected  the 
change  that  might  be  made  in  the  invoice  price.  The 
defendant  was  to  keep  a  factory  account.  That  ac- 
count was  to  be  made  in  a  way  particularly  described. 
On  one  side  was  to  be  the  full  quantity  of  the  matting 
made,  to  be  entered  at  the  invoice  prices,  and  all  items 
for  which  the  factory  should  have  credit.  If  the  result 
showed  that  there  was  a  credit  sufficiently  large  to 
justify  the  reduction  of  the  invoice  prices,  then  they 
should  be  reduced,  or  if  the  balance  were  the  other 
way,  the  invoice  price  was  to  be  raised.  This  pro- 
vision had  importance  in  ascertaining  the  invoice  price, 
or  what  for  the  purpose  of  the  agreement  would  be 
considered  cost  price,  and  in  showing  how  many  mat- 
tings were  manufactured,  but  has  no  tendency  to  in- 
duce a  construction  of  the  plaintiffs'  obligation  to  ad- 
vance the  credit,  different  from  the  one  that  has  been 
given.  It  would  not  be  correct  to  say  that  because  the 
defendants  were  paid  for  the  expense  of  making  their 
mattings,  therefore  the  plaintiff  should  be  paid  for 
the  expense  of  obtaining  the  credits,  which  he  caused 
to  be  advanced.  On  this  point,  many  things  arising 
from  the  nature  of  the  business  might  be  said.  It  may 
be  sufficient  to  advert  to  the  particular  intention,  already 
noticed,  of  the  contract.  The  defendant  was  to  be  re- 
imbursed these  expenses  only,  however,  through  the 
operation  of  the  fixing  of  a  cost  price.  The  agreement 
particularly  says,  these  expenses,  through  the  price  for 
the  matting,  shall  be  paid  by  these  credits,  or,  in  other 
words,  by  these  plaintiffs.  The  expenses  of  obtaining 
the  credit  cannot  be  shifted  on  to  the  goods. 

If  there  were  any  ambiguity  in  the  language  of  the 
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Kjonti-act,  the  accounts  between  the  plaintiffs  and 
Archer  &  Bull,  and  the  contemi)oraneous  dealings  and 
declarations,  lead  to  the  conclusion  that  we  have 
announced  from  the  face  of  the  writing.  For  this 
reason,  the  disposition  below  of  the  sixth  claim  by 
plaintiffs  was  correct. 

If  there  were  any  doubt  on  the  facts  as  to  whether 
there  was  any  good-wiU  of  a  business  which  should  be 
disposed  of  for  the  parties*  interested  in  the  business, 
the  terms  of  the  contract  made  a  conclusive  reference 
to  the  matter.  So  far  as  the  factory  was  concerned, 
the  contract  gives  to  the  plaintiffs  a  right  to  a  refusal 
of  it,  at  a  price  which  the  defendant  might  fix  as  he 
pleased,  and  nothing  more.  Only,  he  could  not  sell 
it  to  a  third  party  for  a  sum  which  the  plaintiffs  would 
be  willing  to  give.  He  could  keep  it  for  himself  as 
long  as  he  pleased.  Good- will  is  based  upon  the 
likelihood  of  a  business  retaining  its  former  customers. 

As  to  defendant,  this  business  had  but  one 
customer — that  was  the  firm  of  the  plaintiffs.  The 
plaintiffs,  through  Archer  &  Bull  and  their  other 
agents,,  had  perhaps,  in  a  sense,  certain  customers.  The 
conduct  of  the  defendant  has  not  disturbed  the  relation 
of  the  customer  to  plaintiffs.  The  defendant  was  not 
bound  to  continue  shipping  mattings  for  the  customers 
to  buy. 

The  so-called  trade-marks  were  not  in  any  aspect 
partnership  or  joint  assets,  under  this  agreement. 
The  plaintiffs  claim,  on  the  evidence,  is,  that  these 
trade- marks  were  their  exclusive  property.  They,  on 
the  contract,  permitted  the  defendant  to  use  them  on 
the  mattings.  It  was  this  use,  and  not  a  title  to  the 
trade- marks,  that  was  joint  property  in  a  sense  most 
favorable  to  plaintiffs.  If,  when  the  joint  business  was 
ended,  the  defendant  continued  to  use  the  trade- 
marks unlawfully,  the  plaintiffs  would  have  an  equit- 
able cause  of  action,  but  it  would  not  be  within  the 
scope  of  the  present  action,  which  concerns  partnership 
Vol.  XVI.— 10. 
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dealings  only.  A  decision  as  to  whether  the  figures  and 
letters  were  trade-marks,  does  not  seem  to  be  called  for. 

The  amount  that  the  plaintiffs,  acting  for  themselves 
and  defendant  received  by  way  of  sale  of  scrip,  &c.,  in 
reality  reduced  the  amount  of  premium  that  one  of  the 
plaintiffs,  acting  for  them  all,  paid  for  insurance  of  the 
mattings  to  New  York.  They  should  be  credited  for 
the  amount  they  actually  paid  Archer  &  Bull,  who  re- 
tained part  of  the  proceeds  of  the  scrip^  and  were  the 
plaintiffs'  agents.  The  arrangement  on  this  point 
between  them,  did  not  bind  the  defendants. 

It  is  impossible  to  say,  that  the  referee's  exercise  of 
discretion,  in  refusing  to  allow  the  plaintiffs,  on  the 
rebutting  case,  to  interpose  other  claims,  was  not 
justified  by  the  facts. 

The  same  should  be  said  of  the  allowance  granted. 
The  plaintiff s  made  claims  of  a  specific  nature,  sufficient 
in  amount  to  uphold  the  allowance.  It  was  an  unusual 
and  difficult  case.    The  order  must  be  affirmed. 

Judgment  affirmed,  with  costs. 

Russell,  J.,  concurred. 


ELIZABETH  M.  CROSBY,  as  Trustee,  &o.,  Appkl- 
LANT,  V.  MOSES  H.  MOSES,  Respondent. 

Cavetiants  far  renewal  or  to  pay  value  of  building — when  lesKr^t  option. 
dete7'mined. — Arbitration — defects  in  return, — Specific  performanee  <^ 
eotenaiit  of  renewal. 

Where  it  is  covenaDted  in  a  lease  that  at  the  expinitlon  of  the  term 
the  lessor  will  grunt  a  renewal  for  a  certain  number  of  years,  at  a 
rent  to  be  fixed  in  case  of  disagreement,  by  appraisers  iind  an  um- 
pire, and  it  is  further  covenanted  that  the  lessor  shall  have  full 
choice  cither  to  grant  said  renewal  or  to  pay  the  value  of  the  build- 
ing on  the  lot,  to  be  ascertained  in  the  same  way,  and  an  appraise- 
ment is  had  under  the  covenant  of  renewal,  the  lessee  finding  and 
becoming  liable  to  pay  an  appraiser  on  his  part, — the  lessor's  elec- 
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tion  is  thereby  made  and  determined,  and  the  lessee,  having  borne  the 
burdens  of  the  covenant,  is  entitled  to  its  benefits. 

Where  an  agreement  for  arbitration  requires  that  the  umpire's  ap- 
praisement shall  be  under  oath,  it  is  sufficient  if  it  show  upon  its 
face  that  an  oath  was  administered  within  the  jurisdiction  of  the 
notary,  though  there  be  no  scilicet,  and  the  venue,  etc.,  be  informal. 

Where  the  property  is  by  agreement  to  be  appraised  at  its  value  at 
private  sale,  it  is  not  necessary  that  the  umpire's  decision  show  on 
its  face  that  it  was  so  valued,  where  such  fact  appears  from  said 
decision  and  the  valuations  of  the  two  appraisers  taken  together. 

In  an  action  for  specific  performance  of  a  covenant  of  renewal,  plain- 
tiff is  not  bound  to  show  performance  of  a  simple  covenant  to  pay 
rent  and  taxes,  or  tender  of  any  sums  due  thereunder.  It  is  enough 
if  the  complaint  contain  an  offer  to  perform  and  the  decree  provide 
for  such  performance  as  a  condition.  An  omission  to  make  such 
offer  in  the  complaint  is  not  fatal  if  not  objected  to. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Russell,  J  J. 

Decided  April  3,  1882. 

Appeal  by  plaintiff,  from  judgment  entered  npon 
the  decision  of  a  jadge  at  special  term. 

The  action  was  brought  to  have  appraised,  the 
value  of  a  building  on  a  lot  of  land,  in  order  that  the 
plaintiff  might  pay  or  tender  the  amount  to  the  de- 
fendant in  accordance  with  the  covenants  of  a  lease, 
to  the  terms  of  which  lease,  the  parties  to  this  action 
were  respectively  bound.  The  defendant  put  in  issue 
plaintiff's  claim,  and  made  a  counter-claim  that  the 
plaintiff,  by  the  lease,  was  bound  to  give  a  new  lease 
of  twenty-one  years  to  the  defendant.  The  answer 
alleged  that  the  lessees  and  their  successor  had  per- 
formed all  the  covenants  of  the  lease  to  be  performed 
on  their  part.  On  the  trial  it  appeared  that  the  lessees 
had  not  paid  certain  parts  of  the  quarterly  rent,  and 
certain  taxes,  as  provided  by  certain  covenants. 

In  the  lease  it  was  covenanted  that  at  the  expira- 
tion of  a  term  described  "the  said  party  of  the  first 
part,  her  executors,  ^etc,  will  grant  unto  the  said  party 
of  the  second  part,  etc.,  a  renewal  of  this  lease  for 
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the  further  term  of  twenty-one  years,  at  an  annual  rent, 
to  be  agreed  upon,  or  in  case  of  disagreement,  to  be 
fixed  by  appraisers  and  umpire.  It  was  farther  cove- 
nanted that  at  the  expiration  of  the  said  term,  the  party 
of  the  first  part,  etc.,  *'  shall  have  full  liberty  and  choice 
either  to  grant"  the  renewal  for  twenty-one  years  or  to 
pay  the  value  of  the  building  on  the  lot,  which  value 
was  to  be  ascertained  in  the  manner  provided  for  fixing 
the  amount  of  rent.  There  was  an  appraisement,  which 
the  court  found  to  have  been  under  the  covenant  for 
renewal.  The  plaintiff  claimed  that  he  still  had  liberty 
to  pay  the  value  of  the  building,  in  lieu  of  renewing. 

The  court  directed  judgment  for  the  counter-claim, 
and  held  that  plaintiff  was  not  entitled  to  the  relief  de- 
manded by  the  complaint. 

J.  B,  Lindley^  attorney,  and  Sutherland  Tenney^ 
of  counsel,  for  appellant. 

Oshorn  jEJ..  Bright^  for  respondent. 

By  the  Court. — Sedgvtick,  Ch.  J. — The  plaintiff, 
under  the  lease,  had  the  full  right  of  election  to  grant 
the  renewal  for  twenty-one  years  at  a  rent  to  be  fixed 
under  an  appraisement  of  the  value  of  the  vacant  lot, 
or  to  take  possession  of  the  premises  upon  paying  the 
value  of  the  house.  In  my  judgment,  that  election  was 
made  and  determined  by  proceeding  to  the  appraise- 
ment of  the  value  of  the  lot.  One  thing  in  particular 
infiuences  me.  The  appraisement  involved  trouble  and 
expense  to  the  defendant.  He  had  to  find  and  to  become 
liable  to  pay,  an  appraiser  on  his  part.  From  the  time 
the  lessor  laid  upon  the  lessee  any  of  the  burdens  of 
the  covenant,  the  lessee  had  a  right  to  enjoy  its  benefits. 

As  the  case  stands  we  have  to  be  content  with  the 
finding  of  fact  by  the  court,  to  the  effect  that  the  ap- 
praisement was  made  under  the  covenant  for  renewal. 

The  plaintiff  makes  as  an  objection  to  the  appraise- 
ment, that  the  appraiser  and  the  umpire  took  property 
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which  was  not  vacant  property  as  their  guide,  in  esti- 
mating the  value  of  the  premises.  If  the  doing  of  such 
a  thing  contrary  to  the  terms  of  the  contract  would  le- 
gally invalidate  the  appraisement,  the  lease  does  not 
forbid  it.  The  persons  chosen  were  to  value  the  lot 
"considering  the  same  as  an  unincumbered  vacant 
lot."  This  is  not  violated  by  enlightening  the  judg- 
ment, by  a  knowledge  of  the  value  of  lots  in  the  neigh- 
borhood, that  had  valueless  buildings  uiK)n  them. 

It  is  argued  that,  in  contravention  of  the  lease,  the 
umpire's  appraisement  was  not  under  oath.  It  is  said 
that  no  form  of  oath  was  given  on  the  paper  and  no 
venue  was  shown.  It  is,  however,  in  the  usual  form  of 
an  affidavit,  excepting  that  it  begins  New  York,  June 
11,  1879.  No  scilicet  appears,  or  to  wit,  or  that  is  to 
say.  As  under  no  circumstances,  could  a  falsehood  in 
such  a  proceeding  be  a  public  offense,  and  the  oath  was 
only  meant  to  bind  strongly  the  conscience,  it  is  not 
necessary  to  look  at  the  matter  technically.  The  paper 
sufficiently  discloses  that  the  oath  was  administered  at 
New  York  city  within  the  jurisdiction  of  the  notary. 

Again,  it  is  said  that  the  appraisement  by  the  um- 
pire did  not  show  on  its  face  that  his  valuation  of  the 
lot  was  such  as  it  would  be  worth  at  private  sale.  He 
was  ihe  umpire.  The  appraisers  had  made  individual 
valuations  which  they  set  forth  under  oath  in  writing. 
In  each  it  appeared  that  tlie  valuation  as  at  private  sale 
had  been  made.  It  must  be  intended  that  these  were 
handed  to  the  umpire.  He  made  his  valuation  in  a 
writing  addressed  to  the  two  appraisers.  Reading  the 
three  papers  together  it  appears  that  the  valuation  of 
the  three  was  on  the  same  basis. 

The  findings  of  the  court  below  prevent  our  con- 
sidering that  the  appraisement  was  entered  into  by  the 
plaintifif,  under  the  mistake  that  it  was  not  to  be  an  ap- 
praisement under  the  covenant  for  renewal. 

It  is  not  objected,  that  the  claim  made  in  the  answer 
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for  a  renewal  lease  of  twenty-one  years  was  not  the  sub- 
ject of  a  connter-claira.  In  order  to  support  the  present 
judgment  it  is  not  material  to  consider  the  defendant's 
position  that  the  action  as  stated  in  the  complaint  will 
not  lie. 

It  is,  however,  urged  by  the  learned  counsel  for  the 
appellants,  that  the  defendant  was  in  default,  in  two  of 
the  covenants  of  the  lease,  the  one  to  pay  rent  and  the 
other  to  pay  taxes.  The  case  shows  this  default.  The 
bills  for  the  rent  had  made  a  mistake  as  to  its  amount, 
stating  it  quarterly  to  be  $87.60,  instead  of  the  right 
amount  of  $93.76.  It  appears  that  the  tenant,  in  pay- 
ing the  amount  charged,  did  not  act  dishonestly.  The 
taxes  had  not  been  paid.  No  excuse  for  this  was  shown. 
The  counsel  does  not  claim  that  this  default  worked  a 
forfeiture  of  the  right  to  a  renewal,  under  the  covenant, 
but  that  the  defendant  "seeking  the  specific  perform- 
ance of  a  contract  must  show  that  he  himself  has  kept 
and  performed  all  the  conditions  precedent  to  its  ful- 
fillment." 

There  is  a  peculiarity  of  this  case,  to  be  noticed. 
There  was  no  reply  to  the  answer.  Strictly  perhaps, 
and  if  the  commendable  practice  of  the  attorneys  below 
had  not  been  followed,  the  plaintiflP  could  not  have  used 
the  facts  of  the  default,  as  they  had  not  been  pleaded. 
It  is  enough  to  say  that  on  the  pleadings,  the  plaiutiflf 
did  not  allege  the  default  as  a  reason  that  the  defend- 
ant should  not  have  the  benefit  of  the  covenant  of  re- 
newal, and  did  not  deny  the  allegation  of  the  answer 
that  the  defendant  had  performed  all  the  covenants 
on  his  part  by  the  lease  to  be  performed.  The  ques- 
tion then  is  to  be  answered  upon  the  facts  as  they 
appeared  in  testimony,  and  it  is,  whether  to  sup- 
port the  judgment  in  defendant's  behalf  it  was  neces- 
sary for  the  defendant  to  show  that  before  the  action 
he  had  performed  the  covenants  or  tendered  perform- 
ance of  them. 


CROSBY  V.    MOSES.  161 


Opinion  of  the  Court,  by  Sedgwick,  Ch.  J. 


It  is  not  claimed  that  the  default  was  a  cause  of  for- 
feiture. The  covenant  of  renewal  does  not,  on  its  face, 
make  the  right  to  renewal  dependent  upon  the  lessee's 
having  performed  his  covenants.  But  if  the  covenants 
of  both  were  mutual  and  dependent,  by  construction, 
which  it  is  not  necessary  to  decide,  then  in  an  action 
for  specific  i^erformance,  as  the  counter-claim  here  is 
in  substance,  it  is  not  necessary  to  perform  or  to  offer 
to  perform.  It  is  enough,  if  the  decree  for  the  specific 
performance  requires  the  plaintiff  to  perform  on  his 
-jpSLTt  the  conditions.  It  must  be  kept  in  mind,  that  the 
present  is  not  a  case  where  the  obligation  to  give  the 
renewal  has  been  legally  brought  to  an  end  by  a  re- 
entry or  a  rescission  of  the  lease.  The  lease  and  all  its 
covenants  have  been  kept  alive.  The  obligation  to  re- 
new is  alive.  There  is  still  time  for  the  defendant  to  do 
what  is  required  of  him. 

In  Freeson  v.  Bissell  (63  N.  F.  168),  a  contract  had 
been  made,  by  which  the  plaintiff  was  to  sell  to  defend- 
ant certain  land  for  a  certain  sum  of  money.  The  de- 
fendant did  not  pay  the  money.  The  action  was 
brought  to  declare  the  unpaid  purchase  money  a  lien 
and  io  foreclose  the  lien.  Judge  Miller  said  :  ''  The 
only  question  presented  ...  is  whether  a  tender  of  a 
deed  of  the  land  by  the  plaintiff  to  the  defendant,  was 
necessary  to  enable  the  plaintiff  to  maintain  the  action. 
The  plaintiff  had  a  right  to  file  a  bill  for  the  specific 
performance  of  the  contract  without  making  a  tender 
of  a  deed  before  the  commencement  of  the  action." 
He  further  said,  citing  Bnice  v.  Tilson  (25  JV.  Y,  194), 
*'  It  is  sufficient,  if  he  offer  to  perform  in  the  bill  of  com- 
plaint and  is  able  to  perform  at  the  time  of  the  final 
decree."  He  stated  another  case.  "  In  Stevenson  i?. 
Maxwell,  where,  in  a  contract  for  the  sale  of  lands,  the 
purchase  money  was  to  be  paid  on  a  particular  day  and 
neither  party  performed  or  offered  to  perform  on  that 
day,  it  was  held  that  neither  party  could  maintain  an 
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action  at  law,  upon  the  contract,  and  that  in  sach  case 
either  party  may  claim  a  specific  performance  in  equity, 
making  the  offer  incumbent  upon  him  in  the  bill."  In 
Bruce  v.  Tilson,  the  complaint  did  not  make  an  offer  to 
perform,  and  that  was  not  held  fatal  as  no  objection  on 
that  ground  was  made  npon  the  trial.  In  this  case,  a 
like  defect  in  the  counterclaim  may  be  disposed  of  in 
the  same  manner  and  because  of  the  situation  of  the 
pleadings  that  has  been  described. 

On  this  view,  it  is  not  necessary  to  advert  to  the 
leave  given  to  amend  the  complaint,  so  as  to  conform  it 
to  the  proof.  It  was  not  necessary  and  it  did  not  injure 
the  plaintiff,  as  it  was  enough  if  the  decree  should  pro- 
vide for  the  conditions  referred  to. 

Judgment  affirmed,  with  costs.  Order  re-openingy 
case  affiimed,  without  costs. 

Freedman  and  Russell,  JJ.,  concurred. 


JAMES  J.  RYAN,  Respondent,  v.  KATY  C.  BOLTZ, 

Appellant. 

Infant — liability  far  board  and  lodging  farnUihed  at  requett  of  general 

guardian. 

One  who  was  furnislied  with  bcmrd  and  lodging,  while  she  was  an 
infant,  upon  the  sole  and  express  request  of  her  general  goardian 
who  had  nieans  to  pay  therefor,  cannot  be  held  liable  for  the  same, 
though  the  bill  for  such  board  and  lodging  never  was  paid,  and  the 
guardian  upon  his  accounting  did  not  charge  the  estate  therewith. 

The  authorities  reviewed,  and  Atchison  v.  Bruff  (50  Barb.  3S1), — 
disapproved. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Russell,  J  J. 

Decided  April  Z,  1882. 

Appeal  from  judgment  and  order  denying  motion 
for  new  trial  made  upon  the  minutes. 

On   the   trial,    it  appeared   that  the  plaintiff  had 
furnished,  in  his  own  house,  board  and  lodging  to  the 
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defendant  when  she  was  an  infant.  She  had  arrived 
at  age  before  action  begun.  The  board  and  lodg- 
ing were  furnished  at  the  express  request  of  the 
general  guardian  of  the  defendant.  The  defendant 
had  means  consisting  of  real  property.  The  defendant 
had  made  no  express  request  that  the  board  be  fur- 
nished, or  promise  to  pay  the  value  of  the  board.  It 
appeared  that  said  bill  had  never  been  paid,  and  that 
the  guardian,  upon  his  accounting,  had  not  charged 
the  estate  therewith. 

The  court  directed  a  judgment  for  plaintiff. 

James  McKeen^  for  appellant. 

Samiiel  O.  Adams^  for  respondent. 

By  the  Court. — Sedgwick,  J. — ^The  general  rule 
is,  that  whenever  an  infant  lives  with,  or  is  under  the 
care  and  protection  of  a  parent,  master,  or  guardian, 
and  that  care  and  protection  is  duly  exercised,  the 
infant  is  not  bound  by  his  contract  for  the  articles 
called  necessaries  {Reeves  Dom,  Rel,  345  [227]).  In 
Kline  v.  L'Amoureux,  (2  Paige^  419),  the  chancellor 
used  these  words  :  "An  infant  is  liable  for  necessaries 
suitable  to  his  rank  and  condition,  when  he  has  no  other 
HJeans  of  obtaining  them,  except  by  the  pledge  of  his 
own  personal  credit.  But  if  he  is  under  the  care  of  a 
parent  or  guardian  who  has  the  means  and  is  willing 
to  furnish  him  what  is  actually  necessary,  the  infant 
can  make  no  binding  contract  for  auy  article  whatever, 
without  the  consent  of  his  legal  protector  and  adviser." 
Bainbridge  v,  Pickering  (2  W,  Blacky  1825),  was  cited, 
where  it  held  that  ''if  an  infant  lives  with  her  parent, 
who  provides  such  apparel  as  appears  to  the  parent  to 
be  proper,  so  that  the  child  is  not  left  destitute  of 
clothes  or  other  real  necessaries  of  life,  I  apprehend 
that  the  child  cannot  bind  herself  to  a  stranger,  even 
for  what  might  otherwise  be  allowed  as  necessaries." 
It  is  the  primary  duty  of  the  general  guardian  of  an 
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infant  to  provide  for  its  support,  maintenance  and 
education,  and  he  may  pay  for  that  out  of  the  infant's 
estate  (Clark  v.  Montgomery,  23  Barb.  472;  Elliott  v. 
Gibbons,  30  Id.  498),  In  Atchison  v.  Bruff  (30  Barb. 
381),  the  defendant  was  an  infant,  she  lived  with  her 
mother  and  step-father,  when  the  cause  of  action 
accrued.  Her  father  had  died  intestate,  leaving  prop- 
erty to  amount  of  $15,000.  The  administrator  had 
advanced  money  from  the  estate  for  the  support  of  the 
infant.  The  claim  was  for  the  value  of  reasonable 
clothing,  furnished  by  the  plaintiff,  who  was  a  dress- 
maker. The  court  said:  "They  were  furnished  at 
the  infant's  request,  with  the  consent  of  her  mother, 
with  whom  she  resided,  and  with  the  expectation  and 
understanding,  on  her  part  and  on  the  part  of  the 
mother,  that  they  were  to  be  paid  for  out  of  her  fund, 
or  her  portion  of  her  deceased  father's  estate.  Under 
such  circumstances,  the  law  binds  her  to  pay  the  value 
of  the  necessaries  so  furnished."  In  support  of  this, 
2  KeiiVs  Com,  239 ;  1  Pars,  on  Cont.  245,  marg.  285, 
were  cited.  I  do  not  find  that  these  authorities  support 
the  proposition.  In  2  Kent,  239:  "The  tradesman 
who  trusts  the  infant  is  bound  to  make  due  inquiry, 
and  if  the  infant  has  been  properly  supplied  by  his 
friends,  the  tradesman  cannot  recover.  If  the  infant 
lives  with  his  father  or  guardian,  and  their  care  and 
protection  are  duly  exercised,  he  cannot  bind  himself 
even  for  necessaries."  Whatever  implication  there 
may  be,  that  if  the  guardian  does  support  the  infant, 
in  part,  yet  if  something  more  is  necessary,  the  infant 
may  be  bound  for  that,  it  does  not  seem  that  the 
infant  can  bind  her  estate  specifically,  even  with  the 
consent  of  her  natural  guardian  which  her  mother  was 
only,  she  was  not  the  guardian  of  her  property  ;  that 
was  in  the  hands  of  an  administrator,  and  the  law  has 
made  definite  provisi(ms  in  respect  of  the  manner  in 
which  the  estate  may  be  disposed  of,  for  the  benefit  of 


RYAN  V.   BOLTZ.  156 


Opitiion  of  the  Court,  by  Sedgwick,  Ch.  J. 


the  infant  owner."  Whatever  reflections  may  be 
necessary  to  limit  the  general  statements  of  the  case, 
the  decision  in  it  does  not  uphold  this  judgment.  In 
applying  Kline  v.  L'Amoureux  (2  Paige^  419),  the 
opinion  said  the  rule,  as  gathered  from  all  the  authori- 
ties, will  be  found  to  be  that  when  an  infant  is  under 
the  care  of  a  parent  or  guardian,  who  has  means  and 
is  willing  to  furnish  whatever  is  necessary,  he  cannot, 
without  the  consent  of  such  parent  or  guardian,,  make  a 
binding  contract  for  necessaries.  The  court  did  not 
render  or  support  a  kind  of  personal  judgment  that 
follows  the  obligations  of  a  contract.  The  judgtnent 
was  that  the  amount  recovered  be  imd  out  of  moneys 
in  the  hands  of  the  administrators,  or  our  of  any  real 
or  personal  property  belonging  to  defendant,  declaring 
the  same  to  be  an  equitable  lien  upon  all  her  property, 
but  that  no  part  of  the  real  estate  should  be  sold  to 
satisfy  this  judgment  without  special  application  to  the 
court.  ^ 

The  facts  of  this  present  case  are,  that  the  defendant 
did  not  make  any  request  that  the  necessaries  be  fur- 
nished her  or  any  express  contract  that  their  value 
should  be  paid  to  plaintiflF.  Therefore,  the  defendant's 
guardian  did  not  give  any  assent  to  such  request  or 
contract.  The  necessaries  were  furnished  upon  the  ex- 
press request  of  the  guardian.  He  had  means  and  it 
was  his  duty  to  provide  the  defendant  with  necessaries. 
When  such  was  the  case  there  could  be  no  implied  con- 
tract on  the  part  of  the  defendant.  I  do  not  mean  to 
say  that  if  the  facts  were  not  so  favorable  to  the  defend- 
ant, she  would  even  then  be  liable.  As  the  case  is,  it 
should  be  considered  that  the  guardian  having  made, 
by  his  request,  provision  for  the  defendant's  support, 
the  law  imposes  no  liability  on  the  infant  to  pay  the 
value  of  what  was  furnished  on  that  request.  It  was 
not  necessary  for  the  support  of  the  infant  that  she 
should  go  under  any  liability.     She  not  only  might  be 
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and  was  passive,  but  in  law,  she  was  bound  to  abide  the 
arrangements  made  by  her  guardian  and  it  slegal  con- 
sequences. Perhaps,  the  plaintiff  was  not  obliged  to 
furnish  the  board  on  the  contract  of  the  guardian.  He 
did,  however,  and  did  not  furnish  it  on  the  implied  or 
express  request  or  contract  of  the  infant. 

The  judgment  is  reversed  and  new  trial  ordered,  with 
costs  of  appeal  to  the  appellant  to  abide  event. 

Fbekbman  and  Russell,  J  J.,  concurred. 


WILLIAM  GREEN,  Appellant  and  Respondent, 
0.  JOHN  BANTA,  Appellant,  and  EDWARD 
CLARK,  Respondent. 

Negligence — mMter  and  serwint—fellatD  workmen — evidence. 

Plaintiff  and  other  servants  of  defendant  were  damping  bricks  upon  a 
scaffold  when  it  fell,  and  plaintiff  was  injured  thereby.  In  an 
action  to  recover  for  said  injuries, — Hetd,  that  it  was  the  duty  of 
defendant  to  furnish,  for  plaintiff  to  work  on,  properly  built  scaf- 
folding, and  any  negligence  of  the  foreman,  or  otlier  workmen 
employed  by  the  defendant  to  erect  the  same,  was  defendant's  neg- 
iigenqe  and  not  that  of  a  fellow-workman  of  plaintiff. 

Also  held,  that  the  fact  that  the  scaffold  gave  way  was  prima  facie 
evidence  of  negligence. 

Before  Sedgwick,  Ch.  J.,  FREEDMANand  Russell,  J  J. 

Decided  April  3,  1882. 

Appeal  by  plaintiff  from  judgment  in  favor  of  de- 
fendant Clark,  dismissing  complaint  against  him. 

Appeal  by  defendant  Banta  from  judgment  against 
him,  in  favor  of  plaintiff  entered  on  verdict  of  jury. 

The  plaintiff  was  a  hod-carrier  employed  to  carry 
bricks,  &c.,  to  a  scaffold  on  a  building  which  the  de- 
fendant Banta  was  erecting  under  a  contract  between 
him  and  the  owner,  defendant  Clark.  The  plaintiff  was 
hired  by  Banta.     The  plaintiff  and  several  other  hod- 
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carriers  were  dumping  bricks  upon  the  scaffold  when  it 
fell,  and  plaintiff  was  damaged  by  the  fall.  There  was 
evidence  relevant  to  the  question  whether  the  overload- 
ing of  the  scaffold  by  the  plaintiff  and  his  fellow- work- 
man did  not  cause  the  fall. 

James  M,  Smithy  attorney,  and  William  AlleUj  6t 
counsel,  for  plaintiffs. 

Thomas  H.  Hvbhard^  for  defendant  Banta. 

jB.  T.  B,  Easton^  for  defendant  Clark. 

By  the  Court. — Sedgwick,  Ch.  J.— It  was  the 
duty  of  defendant  Banta  to  plaintiff  to  furnish  for 
him  to  work  upon,  a  properly  built  scaffolding.  In 
the  performance  of  this  duty,  he  employed  the  fore- 
man named  in  the  case.  Therefore,  any  negligence  of 
the  foreman  in  putting  together  the  scaffold  would  be 
the  negligence  of  the  defendant  Banta,  and  not  the 
negligence  of  a  fellow-workman  of  plaintiff  (Crispiil  ^. 
Babbett,  81  N.  Y.  516).  The  same  proposition  would 
be  true,  as  to  any  workman  not  called  a  foreman,  who 
was  directed  by  the  master  to  make  the  scaffold.  If, 
after  the  scaffold  be  built,  the  foreman  use  the  scaffold 
with  the  workman  afterwards  injured,  and  the  injury 
ensues  from  the  negligence  of  the  foreman,  they  hold 
the  relation  of  fellow-workmen,  so-called,  and  the  mas- 
ter is  not  responsible  (Slater  o.  Jewett,  85  N.  Y.  61). 
This  law  was  correctly  applied  on  the  trial. 

There  was  no  error  in  the  charge  of  the  court,  relat- 
ing to  a  presumption  of  negligence  on  the  part  of  de- 
fendant Banta.  The  charge  was  this:  "The  fact  that 
the  scaffold  gave  way,  is  some  evidence — it  is  what 
might  be  called  prisma  facie  evidence — of  negligence, 
vn  the  part  of  the  person  or  persons,  who  were  bound 
to  provide  a  safe  and  proper  scaffold."  The  head-note 
of  Caldwell  v.  N.  J.  Steamboat  Co.  (47  N,  Y.  282), 
states  correctly  the  result  of  the  opinion.     It  is  that 
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the  happening  of  an  accident  which  usually,  and  ac- 
cording to  the  ordinary  cause  of  things,  would  not 
happen  if  proper  care  was  exercised,  raises  a  presump- 
tion of  negligence.  Mullen  i?.  St.  John  (57  N.  Y.  571), 
is  to  the  same  effect,  and  among  other  points  quotes 
this  proposition:  "Where  the  thing  is  shown  to  be 
under  the  management  of  the  defendant  or  his  serv- 
ants, and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from  want  of  care."  The 
learned  counsel  for  appellant  disagrees  to  these  propo- 
sitions only  in  saying  that  they  are  to  be  applied  to  the 
'  *  class  of  accidents  that  could  never  occur  without  negli- 
gence." If  this  were  exact,  then  the  presumption  from 
the  accident  would  be  conclusive  proof  of  negligence. 

The  testimony  showed  that  the  defendant  Banta 
put  up  in  the  scaffold,  an  ordinary  and  well  known 
appliance  of  his  trade.  He  knew  all  the  ordinary  risks 
it  had  to  meet.  The  means  of  meeting  them,  in  the 
material  and  plan  of  the  platform,  not  only  should 
have  been,  but  in  fact  were  at  hand.  He  undertook  to 
make  it  safe,  and  so  admitted,  that  by  using  due  care, 
he  could  make  it  safe.  The  law  is  not  harsh  to  him 
in  laying  on  him  the  burden  of  ^bowing  where  and 
why  it  was  not  in  fact  safe.  The  court  said,  in  con- 
nection with  this  part  of  the  charge,  that  if  at  the 
same  time  it  appeared  that  the  scaffold  had  been  im- 
properly used  by  the  workmen, — for  instance,  over- 
loaded,— that  would  sufficiently  meet  and  overcome 
the  presumption  referred  to.  Of  course,  such  a  misuse 
would  present  another  cause  than  the  master's  negli- 
gence in  building,  of  the  fall  of  the  scaffold. 

As  to  the  plaintiff's  appeal,  the  court  was  correct 
in  holding  that  the  injury  could  not  be  attributed  to 
any  servant  or  agent  of  defendant  Clark.    The  relation 
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between  the  latter  and  the  defendant  Banta  was  that 
of  co-contractors. 

The  judgment  against  defendant  Banta  is  affirmed 
with  costs. 

The  judgment  in  favor  of  defendant  Clark  is  af- 
firmed with  costs. 

Fbebdman  and  Russell,  J  J. ,  concurred. 


WASHBURN  &  MOEN  MANUFACTURING  CO., 
Respondent,  v.  HENRY  P.  WILSON,  Appel- 
lant. 

C<mtracts — application  of  consideration, — UoyalUes — accounting  for. — 
Be-issue  of  patent — vihen  void. — Appeal — when  questions  must  be  raised 
at  special  term  in  first  instance. 

Plaintiff  and  defendant  entered  into  two  written  contracts  ;  by  the 
first,  plaintiff  licensed  defendant  to  make  a  certain  invention  pat- 
ented by  liim,  for  which  defendant  agreed  to  pay  royalties;  by  the 
second,  defendant  was  to  continue  to  pay  the  royalties  and  to  do 
other  specified  things,  in  consideration  of  all  which  plaintiff  con- 
tinued the  license  and  made  other  covenants  unconnected  there- 
with. 

Held,  in  an  action  for  an  accounting  for  royalties  during  the  period 
of  the  two  contracts,  that  though  the  re-issued  patent  for  the  use  of 
which  they  were  to  be  paid,  was  void,  defendant  must  account  for 
the  whole  period ;  that  the  plaintiff^s  covenants  could  not  be  ap- 
plied distributively  to  defendant's  obligations,  as  the  consideration 
to  plaintiff  for  his  promises  was  the  promises  generally  of  de- 
fendant. 

Also,  Heldy  that  though  the  license  was  the  only  consideration  for  the 
first  agreement,  the  judgment  requiring  an  accounting  for  that 
period  must  be  affirmed,  though  the  re-issue  were  void,  as  the  ap- 
peal book  shows  that  no  offer,  request,  or  exception  that  suggested 
the  difference,  was  made  at  the  special  term,  and  no  modification 
of  the  judgment  was  asked. 

Whether  one  sued  for  royalties  can  defend  on  the  ground  that  the 
re-issued  patent  for  the  use  of  which  they  are  claimed,  is  void,  as 
showing  on  its  face  that  it  is  for  an  invention  substantially  differ- 
ent from  that  described  in  the  original  patent,  qucere. 
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Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Decided  April  3,  1882. 

Appeal  by  defendant  from  judgment  entered  apon 
the  decision  of  a  judge  at  special  term. 

The  action  was  for  accounting,  under  two  written 
contracts.  By  the  first,  the  plaintiff,  as  owner  of  let- 
ters patent  No.  66,066,  dated  June  25, 1867,  and  re-issue, 
No.  7,388,  dated  November  7,  1876,  licensed  the  de- 
fendant to  make  for  one  year,  wire  bale  ties,  as  de- 
scribed in  the  patents,  and  the  defendant  promised  to 
pay  a  certain  royalty.  By  the  second,  the  defendant 
promised  to  sell  to  plaintiff  a  certain  patent  owned  by 
him,  to  continue  to  pay  the  royalties  provided  in  the 
first  agreement,  and  to  sell  to  plaintiff  wire  of  a  certain 
kind,  at  specified  rates. 

It  was  objected  by  defendant  below,  that  there  was 
no  consideration  for  defendant's  agreement,  because  the 
re-issued  patent  was  void,  as  being  for  an  invention 
substantially  different  from  the  invention  claimed  by 
the  original  patent. 

The  court  ordered  judgment  that  defendant  account, 
&c. 

Further  facts  appear  in  the  opinion. 

Peter  Van  Antwerp^  for  appellant. 

Chamberlain^  Carter  and  Hornhlower^  attorneys, 
and  William  B,  Hornblower^  of  counsel,  for  respond- 
ent. 

By  the  Court. — Sedgwick,  Ch.  J.— Whether  or 
not  the  invalidity  of  there-issued  patent,  referring,  as  it 
does,  to  the  original  patent,  and  showing  on  its  face  that 
it,  in  itself,  irrespective  of  extrinsic  circumstances,  is 
void,  distinguishes  the  present  case  from  Marston  v. 
Swett(«2  N.  r.  527;  66  Id.  206),  does' not  require  ex- 
amination. It  will  not,  however,  be  assumed,  that  the 
re-issue  is  invalid. 
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There  were,  beyond  the  license,  sufficient  legal  con- 
siderations to  support  the  promises  made  by  the  de- 
fendant. They  were,  1st.  To  pay  $300  to  defendant  for 
a.  patent  applied  for  by  him  ;  2d.  To  grant  him  the  ex- 
clusive right  to  use  his  machine  for  splicing  wires,  that 
had  already  been  used  for  binding  bales,  and  not  to 
license,  within  twenty-five  miles  of  New  York  city,  any 
one  to  make  ties  under  plaintiff's  patent ;  3d.  To  buy 
at  a  specified  rate  scrap  iron  from  defendant ;  4th.  To 
pay  the  expense  of  obtaining  certain  patents  ;  5th.  Not 
to  engage  in  splicing  second-hand  wire  for  bale  ties,  in 
a  specified  district,  during  the  continuance  of  the  agree- 
ment. These  considerations  cannot  be  applied  dis- 
tributively  to  the  several  obligations  of  the  defendant. 
For,  the  consideration  to  the  plaintiff  in  making  his 
promises,  was  the  promises  generally  of  the  defend- 
ants. 

The  learned  counsel  for  the  appellant  said,  on  the 
argument,  that  if  this  view  was  correct  as  to  the  second 
agreement,  it  could  not  be  applied  to  the  first  agree- 
ment, as  in  the  latter  there  was  no  consideration  other 
than  the  re-issued  patent,  and,  therefore,  the  judgment 
should  be  modified  so  far  as  it  required  the  defendant 
to  account  from  the  time  of  the  first  agreement.  If  this 
particular  called  for  examination  on  this  appeal,  it 
might  have  been  necessary  to  definitely  decide,  as  to 
the  effect  of  the  alleged  invalidity,  upon  the  first  agree- 
ment. The  question  is  not  here.  The  case  shows  that 
counsel  did  not  present  to  the  court  the  difference,  nor 
make  any  request,  or  offer  any  evidence,  or  take  any 
exception,  that  suggested  the  difference,  or  ask  for  a 
modification  of  the  judgment. 

Judgment  affirmed,  with  costs. 

Fbeedman,  J.,  concurred. 
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HANNAH  W.  ANDREWS,  a8  Guardian,  &c..  Re- 
spondent, V.  JOHN  TOWNSHEND,  et  al.,  Ap- 
pellants. 

Inspection  of  papers,  dke.,  under  Code  CivU  Procedure,  f  803. 

The  right  of  a  party  to  the  inspection  of  papers,  &c.,  under  section 
803  of  the  Code  of  Civil  Procedure,  is  confined  to  those  papers 
that  relate  to  maintaining  the  position  taken  by  the  applicant, 
not  that  of  the  opposite  party,  there  being  no  claim  that  the  papers 
are  forged. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Deeided  AprU  8,  1882. 

Appeal  by  defendant  from  an  order  requiring  the 
defendant  to  deliver  to  plaintiff's  attorneys  copies  of 
certain  papers  referred  to  in  answer  of  defendant. 

The  petition,  among  other  things,  averred  that  the 
defendant,  made  an  affirmative  claim  of  a  right  to 
possession  under  certain  conveyances  and  assignments 
of  mortgage,  and  that  an  inspection  of  the  writing  was 
material  and  necessary  to  establish  her  case,  to  ascer- 
tain the  date  of  the  alleged  conveyance  and  alleged  as- 
signment, and  what  was  conveyed  or  assigned  thereby, 
and  if  same  was  properly  executed,  and  to  ascertain 
whether  said  defendant  is  in  possession  of  said  writ- 
ings. There  was  no  allegation  that  the  papers  were 
forged  or  of  any  suspicion  that  they  were. 

John  Townshendj  appellant, — Cited:  Code  Civ. 
Proc,  803 ;  Code  Proc,  %  388 ;  2  Wait  Pr.  331 ;  Meaking 
V.  Cromwell,  1  Sandf,  698 ;  Brevort  i?.  Warner,  8  JGfozo. 
324 ;  Mott  v.  Consumers'  Ice  Co.,  2  Ahh.  N.  C.  145 ; 
Strong  V,  Strong,  1  Abb.  Pr.  N.  8.  237. 

John  Andrews^  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J.— The  cases 
cited  for  appellant  show,  that  the  writings  to  be  in- 
spected must  relate  to  the  maintaining  the  position 
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taken  by  the  applicant,  not  that  of  the  opposite  party. 
As  there  was  no  application  on  the  ground  that  the 
papers  might  be  forged,  the  order  should  be  reversed, 
with  $10  costs  and  disbursements  to  be  taxed. 

Freedman,  J.,  concurred. 


ANN  TOOLE  v.  JOHN  McKIERNAN. 

TruMtee  of  lands  cannot  take  cusignment  of  hid  ofpurehcuer  onforedowre 

sale. 

One  who  holds,  as  trustee,  the  legal  title  to  lands,  subject  to  a  mort- 
gage, cannot  individuaUy  acquire  an  interest  therein  by  taking  an 
assignment  of  the  bid  of  the  purchaser  on  foreclosure  sale  under  said 
mortgage  and  a  deed  from  the  referee.  Until  the  sale  to  the  original 
purchaser  is  consummated  by  payment  aud  delivery  of  the  deed,  the 
disability  of  the  trustee  to  take  title  individually  is  absolute.  That 
the  trustee  was  duly  made  a  party  to  the  foreclosure,  together  with 
the  cestuis  que  t/rusts  who  were  represented  by  guardian,  and  that 
the  mortgagee  was  the  purchaser  at  the  sale,  does  not  affect  the 
case. 

Before  Sedgwick,  Ch.  J.,  Pbeedman  and  Russell,  J  J. 

Decided  April  8,  1882. 

On  a  case  agreed  upon  between  the  parties,  pursuant 
to  section  1279  of  the  Code  of  Civil  Procedure. 

The  husband  of  the  plaintiff  died,  leaving  her,  his 
widow,  and  four  minor  children.  By  his  will,  he  ap- 
pointed as  it^  executor  his  friend  James  Duff,  and  its 
executrix,  his  wife,  the  plaintiff.  The  will  devised  to 
them,  after  a  specific  legacy  to  his  wife,  all  his  estate, 
real  and  personal,  in  trust  among  other  things  for  the 
benefit  of  his  children.  The  plaintiff  qualified  as  ex- 
ecutrix. A  part  of  the  real  estate  was  subject  to  a 
mortgage.  After  the  plaintiff  had  qualified,  and  before 
the  trust  was  performed,  this  mortgage  was  foreclosed. 
The  widow  as  executrix  and  individually,  and  the  minor 
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children  were  made  defendants.  Guardian  ad  litem 
was  duly  appointed  for  the  infants.  The  due  proceed- 
ings were  had,  and  judgment  of  foreclosure  and  sale  was 
entered.  In  the  words  of  the  submission,  the  premises 
were  sold  by  the  referee,  ''  and  on  such  sale  were  pur- 
chased by  the  plaintiffs  in  said  foreclosure  action,  who 
subsequently  assigned  their  bid  to  the  jjlaintiff  in  this 
action,  and  thereafter  the  referee  in  the  foreclosure  ac- 
tion aforesaid,  duly  executed,  acknowledged  and  deliv- 
ered to  the  plaintiff  herein  a  deed  of  the  premises,  &c. 

The  plaintiff  herein  entered  into  a  written  conti-act 
with  the  defendant  herein,  for  a  sale  of  a  part  of  the 
premises  conveyed  by  the  referee.  The  defendant  de- 
clined to  take  title  to  the  premises  from  the  plaintiff, 
upon  the  ground  that  said  plaintiff  could  not  convey 
a  good  and  perfect  title  to  said  premises  under  the  con- 
veyance executed  to  her  by  the  referee,  &c.,  inasmuch 
as,  at  the  time  of  such  conveyance  to  her,  she  could  not 
purchase  or  take  the  title  to  the  property,  &c.,  because 
she,  at  the  time  of  the  assignment  of  said  bid  and  the 
taking  of  the  deed  as  such  assignee,  was  executrix  and 
trustee  under  the  will  of  her  husband,  &c.  The  ques- 
tion is,  should  the  defendant  be  adjudged  to  specifi- 
cally perform  the  contract., 

Miller  &  Kip^  attorneys,  and  Isaac  L.  MiUer^  of 
counsel,  for  plaintiff. 

Townsend  A  Mahan^  for  defendant. 

By  the  Court. — Sedowiok,  Ch.  J. — The  learned 
counsel  have  not  cited  any  authority  in  this  State  which 
decides  the  controversy.  The  general  rule  forbiding 
guardians,  trustees,  or  persons  in  similar  relations  to 
deal  for  their  own  benefit  with  the  property  in  which 
the  cestuis  que  trust  have  an  interest,  is  familiar.  The 
trustee  is  forbidden  to  buy  it  (Gardner  v.  Ogden,  22 
N.  Y  327  ;  Forbes  v.  Halsey,  26  Id.  65  ;  33  Barb.  578 ; 
and  many  other  cases).    The  present  plaintiff,  by  her 
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purchase  from  the  bidder  at  the  foreclosure  sale,  ac- 
quired the  interest  both  of  the  mortgagor  and  mort- 
gagee. 

It  does  not,  however,  seem  necessary  to  search  for 
prcedents  in  this  State.  Snch  safe  and  sound  principles 
are  announced  in  the  note  to  Pox  v.  Mackrethand  Pitt 
t?.  Mackreth  (1  Leading  Cases  in  Eq.  Hare  cfe  Wal- 
Zac^s  NoteSy  4  Am.  ed.  pt.  1,  255),  that  it  is  only  neces- 
sary to  give  the  words :  "  Where  the  purchaser  at  such 
a  sale  reconveys  the  property  at  once  or  within  a  brief 
period  to  the  executor  or  trustee,  the  presumption  is 
that  he  was  used  as  a  tool  or  cover,  and  the  transaction 
will  be  set  aside  as  a  constructive,  if  not  actual  fraud 
(Obert©.  Obert,  StocJct  Ch.  98;  1  Beas,  423 ;  Rosenberg's 
Appeal,  2  Casey ^  67).  And  where  the  defect  is  appar- 
ent on  the  face  of  the  record  or  title  papers,  a  third 
person  buying  subsequently  will  be  affected  with  notice 
and  cannot  hold  the  land  (Rosenberg's  Appeal).  The 
presumption  may,  however,  be  repelled  and  does  not  ap- 
ply where  it  is  made  to  appear  with  suflBcient  clearness 
that  the  purchaser  bought  for  himself,  and  that  there 
was  no  concert  between  him  and  the  trustee  (Waterman 
V,  Skinner,  1  Beas.  423).  In  Waterman  v.  Skinner  the 
court  refused  to  interfere,  although  the  executor  pur- 
chased the  premises  immediately  after  the  sale  from  a 
bidder,  who,  as  it  would  seem,  had  not  paid.  Such  a 
transaction  should,  nevertheless,  be  scrutinized  with 
jealous  care,  and  it  is  very  clear  that  the  disability 
continues  until  the  sale  is  consummated  by  payment 
and  the  delivery  of  the  deed.  Until  then,  the  vendor 
is  acting  on  behalf  of  the  cestuis  que  trusty  and  cannot 
acquire  an  interest  in  the  property  confided  to  his  care. 

In  a  foreclosure  action,  the  referee  sells  for  the 
mortgagor  as  truly  as  for  the  mortgagee.  And 
when  the  trustee  buys  the  bid,  he  becomes  owner 
of  the  equity  of  redemption  and  of  the  mortgage. 
The  intervention  61  the  mortagee,  as  the  success- 
ful bidder,  cannot  obviate   the    objection.      His   re- 
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lation  to  the  matter  is  not  an  absolute  security  against 
the  manifest  dangers  there  are  in  allowing  combinations 
that  are  likely  to  be  made  at  the  exi^ense  of  the  price 
to  be  bid  for  the  property. 

I  am  of  opinion  that  the  defendant  should  not  be 
compelled  to  take  title. 

There  should  be  judgment  for  defendant,  with  costs. 

Preedman  and  Russell,  JJ.,  concurred. 


TRUMAN  H.  BALDWIN,  as  Receiver,  &o.,  Ap- 
pellant, V.  EDWARD  REARDON,  et  al., 
Respondents. 

J^ra  aUawance — wTien,  thauld  not  be  granted — bona  of. 

Where  a  receiver  in  supplementary  proeeedings,  in  consequence  of  dis- 
closures upon  the  examination,  was  properly  authorized  to  bring  suit 
to  set  aside  a  certain  absolute  conveyance  of  real  estate  by  the  judg- 
ment-debtor to  a  third  party,  and  an  instrument  executed  by  said 
third  party  declariDg  that  he  held  the  premises  in  trust  (1)  for  the 
payment  of  all  debts  contracted  for  or  on  account  of  the  premises, 
except  mortgage  liens,  and  (2)  for  the  benefit  of  the  judgment-debtor 
and  one  Blesson ;  and  on  the  trial  it  appeared  that  by  secret  arrange- 
ment the  declaration  of  trust  was  not  recorded  for  a  long  time,  and 
was  kept  from  the  knowledge  of  the  unsecured  creditors;  that  the 
apparent  value  of  the  property  largely  exceeded  the  record  liens; 
and  that  Blesson  disavowed  all  interest  therein, — Held,  in  view  of 
the  conduct  of  the  judgment-debtor  defendant,  that  though  the 
declaration  of  trust  be  upheld  and  the  complaint  dinmissed,  de- 
fendants should  not  be  awarded  nn  allowance  in  addition  to  taxable 
costs,  it  appearing  that  the  adverse  result  was  due  largely  to  the  in- 
adequacy of  the  property  to  meet  the  claims  upon  it,  which  claims 
could  only  be  ascertained  by  suit.  Further  Jield,  that  as  plaintiff 
sought  to  enforce  a  claim  of  only  $900  against  the  judgment  debtor-a 
equity  of  redemption,  there  was  no  basis  for  an  allowance  of  $2,000, 
in  any  event. 

Before  Sedgwick,  Ch.  J.,  Freedm  an  and  Russell,  J  J. 

Decided  April  3,  1882. 
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Appeal  by  the  plaintiff  from  an  order  granting  an 
extra  allowance  of  $2,000,  and  from  a  judgment  adjudg- 
ing that  the  complaint  be  dismissed,  that  the  defendants 
Reardonand  Richard  S.  Treacy  recover  of  the  plaintiff, 
as  receiver  of  the  property  of  Edward  Reardon,  $124.68 
taxable  costs,  and  the  further  sum  of  $2,000,  granted  as 
an  extra  alio wance,  and  that  Ferdinand  Kurzman  as  re- 
ceiver in  this  action,  pay  to  the  said  Reardon  and  Rich- 
ard S.  Treacy  the  balance  in  his  hands,  exclusive  of  his 
proper  costs  and  charges. 

The  facts  appear  in  the  opinion. 

Samuel  F,  Oregory^  attorney,  and  William  Allen 
Butler^  of  counsel,  for  appellant. 

M.  J.  A.  McCaffery^  attorney,  and  Joseph  J.  Mar- 
rin^  of  counsel,  for  respondents. 

By  the  Court. — Freedman,  J. — This  action  was 
commenced  by  the  plaintiff,  as  receiver  of  the  property 
of  Edward  Reardon,  appointed  in  proceedings  sup- 
plementary to  execution  upon  judgments  recovered 
in  this  court  for  work  and  labor  as  mechanics,  by  Ar- 
net  Seaman,  and  John  H.  Seaman,  as  plaintiffs,  against 
said  Edward  Reardon,  as  defendant,  in  May,  1878, 
amounting  in  the  aggregate  to  $867.36. 

The  action  was  brought  to  set  aside  a  conveyance 
executed  by  the  defendant  Edward  Reardon,  to  the  de- 
fendant Richard  S.  Treacy,  March  26,  1878,  of  certain 
lands  and  buildings  thereon,  in  the  city  of  New  York, 
particularly  described  in  the  complaint,  and  a  certain 
instrument  or  declaration  of  trust  executed  on  March  29, 
1878,  by  said  Richard  S.  Treacj^  declaring  that  he  held 
and  would  hold  said  conveyed  premises  upon  certain 
trasts :  1st.  As  security  for  the  payment  of  all  debts 
and  liabilities  contracted  for  or  on  account  of  said  prem- 
ises except  the  mortgage  liens  thereon  ;  also  the  taxes 
and  assessments  on  said  property  ;  and,  2d.  In  trust  for 
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said  EJ^^'^rd  Reardon  and  Edward  J.  Blesson,  also  a 
defendant  in  this  action,  equally,  share  and  share  alike. 
Upon  the  trial  the  plaintiflTs  complaint  was  dismissed 
with  costs  and  an  allowance  of  $2,000  was  shortly  there- 
after granted  on  motion.     There  is  an  appeal  from  the 
judgment  of  dismissal  in  conjunction  with  an  appeal 
from  the  order  granting  the  allowance ;    but  on  the 
argument  it  was  conceded  that  by  reason  of  the  fore- 
closure of  a  prior  mortgage  on  the  premises  and  the 
insufficiency  of  the  fund  iii   the  hands  of    Richard 
S.  Treacy  as  trustee  and  of  Ferdinand  Kurzman  as  re- 
ceiver, the  plaintiff  as  the  receiver  appointed  in  the  sup- 
plementary proceedings  could  not  succeed  to  enforce 
in  this  action  the  lien  of  the  judgments  represented 
by   him.     The  substantial  controversy  upon  this  ap- 
peal relates,  therefore,    to    the    allowance    that  was 
granted.    Upon    the  facts   contained  in    the  printed 
case  it  clearly  appears  that  the  judgment-creditors  rep- 
resented by  the  plaintiflf  were  entitled  to  the  remedies 
they  took  ;  that  the  defendants,  by  their  secret  and  sus- 
picious transactions,  invited  this  action  ;  tliat,  in  con- 
sequence of  certain  disclosures  in  the  supplementary 
proceedings,  this  court  was  justified  to,  and  by  order 
did,  authorize  the  commencement  of  the  suit ;  that  the 
adverse  result  to  the  plaintiflf  is  due  largely  to  the 
inadequacy  of  the  property  to  satisfy  all  proper  prior 
claims  against  it ;  and  that,  under  the  peculiar  circum- 
stances of  this  case,  these  claims  could  only  be  iiscer- 
tained  by  an  equitable  action  like  the  one  instituted. 
According  to  the  record  in  the  register's  office,  the  de- 
fendant Reardon,  the  judgment-debtor,  was  the  sole 
owner  of  the  premises,  and  as  such  he  conveyed  to  the 
defendant  Richard  S.  Treacy,  by  a  deed  which  made  the 
latter  the  apparent  owner,  while  in  fact  he  had  no  indi- 
vidual interest,  and  was  trustee  for  other  parties,  under 
an  arrangement  secret  as  to  the  unsecured  creditors, 
and  not  put  on  record  for  a  time  by  the  express  agree- 
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of  the  parties  interested.  The  defendant,  Edward  S. 
Blesson,  the  alleged  copartner  of  Reardon,  was  an  in- 
fant, and  he  disavowed  the  partnership  relation  and 
cLaimed  to  represent  Hugh  Blesson,  his  father ;  while 
the  latter  in  turn  swore  that  he  was  not  a  partner  and 
had  no  interest  in  the  property.  Moreover,  the  appar- 
ent value  of  the  entire  property  exceeded  all  the  liens 
and  claims  against  it  which  were  matters  of  record.  Al- 
though, therefore,  the  trust  deed  was  upheld  as  an 
equitable  mortgage,  and  the  plaintiff's  complaint  dis- 
missed, yet  upon  all  the  facts  of  the  case  it  is  not  equi- 
table that  the  succeeding  defendants  should  have  a 
greater  indemnity  than  simple  costs.  Nor  is  there  any- 
thing in  the  case  upon  which  so  large  an  allowance  as 
was  granted,  could  be  upheld,  even  if  it  were  a  case  for 
an  allowance ;  for  the  value  of  the  property  in  dispute 
consisted  of  the  value  of  Reardon's  equity  of  redemp- 
tion, no  question  having  been  made  as  to  the  mortgages 
on  record,  and  the  claim  sought  to  be  enforced  against 
such  equity  of  redemption  by  the  plaintiff  amounted  to 
only  about  $900. 

The  order  granting  an  allowance  should  be  reversed, 
and  the  judgment  modified  by  deducting  therefrom 
the  amount  of  the  allowance  included  therein,  and,  as 
thus  modified,  the  judgment  should  be  affirmed,  with- 
out costs  to  either  side  on  this  appeal. 

Sedgwick,  Ch.  J.,  and  Russell,  J.,  concurred. 


CHARLES     L.      GUILLEAUME,     Appellant,     v. 
EDWARD  ROWE,  et  al..  Respondents. 

Attorney  and  dienL  ^Execution  against  the  person, — Duress, 

A  party  to  aa  action  is,  priiwi  facie,  bound  by,  and  responsible  for, 
the  act  of  his  attorney  in  issuing  an  execution  against  the  person, 
void  for  wunt  of  jurisdiction  to  issue. 
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A  release  from  liability  for  false  im  prison  meat,  executed  by  one  in 
actual  custody  under  a  void  process,  and  ypon  a  statement  of  the 
deputy  sheriff  that  unless  he  signed  it  he  would  have  to  stay  in  jail 
a  long  time,  is  void  for  duress,  and  is  not  a  bar  to  an  action  for 
false  imprisonment,  such  facts  appearing  therein. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Russell,  J  J. 

Decided  Apr U  ^,  1882. 

Apx)eal  by  plaintiff  from  judgment  dismissing  com- 
plaint, and  from  order  denying  motion  made  upon  the 
judge's  minutes  for  a  new  trial. 

This  action  was  brought  to  recover  damages  sus- 
tained by  reason  of  a  false  imprisonment,  &c. 

In  1871,  the  defendants,  doing  business  as  coj^art- 
ners  in  this  city,  under  the  firm  name  of  C.  Dord  & 
Co.,  brought  an  action  in  the  supreme  court  against 
the  plaintiff  to  recover  the  sum  of  $10,000 ;  and 
judgment  was  recovered  therein  on  October  12,  1877, 
against  the  plaintiff  for  the  full  amount,  which  judg- 
ment was  subsequently  reversed  by  the  general  term. 
After  the  entry  of  judgment,  the  defendants'  attorneys 
issued  an  execution  against  plaintiff's  property,  which 
was  returned  unsatisfied.  Execution  was  thereupon 
issued  by  the  attorneys  for  the  defendants,  against 
the  person  of  plaintiff,  under  which  the  plaintiff  was 
arrested  and  incarcerated  in  jail  for  three  days.  The 
nature  of  the  action  did  not  warrant  the  issuing  of  an 
execution  against  tlie  person  of  plaintiff,  and  the  at- 
torneys for  the  defendants  conceded  this  upon  the 
trial.  Upon  the  trial,  and  at  the  close  of  plaintiff's 
case,  the  defendants  moved  to  dismiss  the  complaint 
upon  the  proof  produced,  upon  the  ground  that  (con- 
ceding that  the  execution  against  Guilleaume  was  void 
for  want  of  jurisdiction  to  issue)  there  is  no  evidence 
showing  that  either  of  the  defendants  authoiized  the 
issuing  of  the  execution,  or  authorized  the  arrest 
of  plaintiff  in   this  action.      The  court  denied    the 
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motion.  The  defendants  then  simply  offered  in  evi- 
dence a  certain  release  executed  while  plaintiff  was  in 
actual  custody  ;  reciting  that  he  (plaintiff)  would  not, 
in  any  manner,  hold  defendants  liable  for  the  arrest 
under  the  said  execution.  The  evidence  in  rebuttal 
showed  that  i:)lain tiff's  discharge  from  imprisonment 
was  conditioned  upon  his  signing  the  stipulation  not 
to  sue.  At  the  close  of  the  whole  case,  the  defendants 
renewed  their  motion  to  dismiss,  upon  the  grounds 
previously  stated.  The  court  granted  the  motion,  at 
the  same  time  stating  that  it  did  not  consider  the  re- 
lease binding.  A  motion  was  made  for  a  new  trial  on 
the  minutes,  which  was  denied.  Judgment  having 
been  entered,  the  plaintiff  appealed  from  it  and  from 
the  order  denying  his  motion  for  a  new  trial. 

John  F.  McIrUyre^  for  appellant. 

BlwmeiMiel  &  Hirsclh^  for  respondents. 

Br  THE  Court. — Freedman,  J. — The  stipulation 
was  not  a  bar  to  the  action.  The  uncontradicted  testi- 
mony showed  that  the  plaintiff  signed  under  compul- 
sion, while  restrained  of  his  liberty  under  a  process 
illegally  issued  and  upon  being  told  by  the  deputy 
sheriff  that,  unless  he  signed,  he  would  have  to  stay  in 
jail  a  long  time.     It  was,  therefore,  void  for  duress. 

Upon  the  proofs  adduced  by  the  plaintiff,  taken  in 
connection  with  the  concession  made  by  the  defendants, 
that  the  execution  against  the  person  of  the  plaintiff 
was  issued  without  warrant  in  the  law,  the  complaint 
was  improperly  dismissed.  The  evidence  fully  estab- 
lished that  in  the  action  of  Rowe  v.  Guilleaume,  the 
attorneys  who  issued  the  execution  against  the  person 
of  the  plaintiff  in  this  action,  acted  as  such  attorneys 
all  through  the  litigation,  before  and  after  judgment 
for  the  plaintiffs  in  that  action.  This  was  suflBcient  to 
make  the  said  attorneys,  prima  facie^  the  agents  of 
the  defendants  in  this  action  ;  for,  unless  restricted,  an 
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attorney  has  plenary  power  in  the  prosecution  of  a 
suit  to  jadgment  and  execution,  and  in  these  respects 
his  acts  bind  and  conclude  his  client  (Newberry  v,  Lee, 
3  ffill,  623).  In  such  a  case  the  authority  may  be  de- 
duced from  the  nature  of  the  employment — which  is 
to  collect  the  claim  by  legal  process  ;  and  the  principles 
of  law  which  regulate  the  relation  of  attorney  and 
client  are  the  same  as  those  which  regulate  the  rela- 
tion of  principal  and  agent.  As  a  general  rule,  a  prin- 
cipal is  liable  for  such  wrong  of  his  agent  as  is  com- 
mitted in  the  course  of  his  employment  and  for  tbe 
benefit  of  his  principal ;  and  this  is  so,  although  no  ex- 
press command  or  privity  is  proven  (Fishkill  Savings 
Ins.  V,  Nat.  Bank  of  FishkiU,  80  If.  T.  162).  And  an 
act  which  is  adopted  as  a  means  of  accomplishing 
the  object  of  his  agency  cannot  well  be  extrinsic  to 
the  agent's  emplopment. 

It  is  only,  therefore,  when,  after  having  issued  ex- 
ecution, the  attorney  undertakes  to  give  special  direc- 
tions for  its  enforcement  in  a  manner  not  warranted  by 
the  language  of  the  writ,  or  for  which  the  oflBcer  execut- 
ing the  writ  may  justly  decline  to  take  the  responsi- 
bility in  the  absence  of  indemnity,  as  in  Averill  v. 
Williams  (4  Den.  295),  and  Welsh  v.  Cothran  (63  IT. 
Y.  181),  that  the  client  can  only  be  held  upon  proof  of 
special  authority  to  the  agent,  express  or  implied,  or  of 
subsequent  ratification  with  knowledge  of  the  facts. 

In  the  case  at  bar  no  facts  were  developed  sufficient 
to  take  the  case  out  of  the  general  rule,  and  the  judg- 
ment and  order  should  therefore  be  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Sedgwick,  Ch.  J.,  and  Bussbll,  J.,  concurred. 
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RCJFUS    F.  ANDREWS,    as   Receiver,     &c.,  Re- 
SPONDENT,  V.  ALBERT  SCHNITZLER,  Ap- 
pellant. 

CasU — tenn  fees. 

When  an  action  has  been  noticed  for  trial,  the  party  finally  prevail- 
ing, either  at  the  trial  or  on  special  motion  for  want  of  prosecution, 
is  entitled  to  costs  for  all  proceedings  after  notice  of  trial,  and  the 
usual  term  costs,  not  exceeding  five,  though  the  notice  of  trial  waa 
not  given  by  him,  but  by  iiis  opponent. 

Tillspaugh«.  Dick  (8  Mow,  Pr.  33),  distinguished. 

Before  Freedman  and  Russell,  JJ. 

Decided  AprU  8,  1882. 

Appeal  from  order  denying  defendant' s  motion  for 
a  re-taxation  of  his  costs. 

The  action  was  at  issue,  and  was  noticed  for  trial  at 
the  January  term,  1875,  by  the  plaintiff,  and  placed  on 
the  calendar  of  jury  causes  for  that  term,  where  it  re- 
mained until  1878.  The  defendant  never  noticed  the 
case  for  trial.  The  complaint  was  dismissed  January 
3,  1882,  for  want  of  prosecution,  and  defendant  noticed 
his  costs  for  taxation.  The  plaintiff .  objected,  before 
the  clerk,  to  all  except  the  first  and  fourth  items  of  the 
bill,  on  the  ground  that  the  action  having  been  dis- 
missed for  failure  to  prosecute,  the  defendant  was  en- 
titled to  disbursements,  costs  before  notice  of  trial,  and 
costs  of  motion  only,  and  the  clerk  sustained  the  ob- 
jections. The  costs  were  taxed  at  $20,  and  the  dis- 
bursements at  $2.27,  total  $22.27.  Defendant  moved  at 
special  term  for  a  new  taxation,  which  the  court  denied. 

Johnson  &  Cantine^  for  appellant. 

Oeorge  W.  Cotterill^  for  respondent. 

By  the  Court. — Freedman,  J.— The  true  construc- 
tion of  the  Code  in  my  judgment  is,  that  as  long  as  a 
•cause  has  been  noticed  for  trial,  the  party  finally  pre- 
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Tailing,  either  at  the  trial  or  on  special  motion  for  want 
of  prosecution,  is  entitled  to  costs  for  all  proceedings 
after  notice  of  trial,  and  to  the  costs  for  each  term,  not 
exceeding  five,  at  which  the  cause  was  necessarily  on 
the  calendar,  though  the  notice  of  trial  was  not  given 
by  him,  but  by  his  opponent.  Neither  from  the  lan- 
guage of  the  Code  nor  from  any  reported  case,  can  I 
find  that  a  party's  right  to  the  costs  in  question  de- 
pends strictly  upon  the  fact  that  he  noticed  the  cause 
for  trial.  TiUspaugh  v.  Dick  (8  How.  Pr.  33),  is  plainly 
distinguishable.  In  that  case  there  were  two  defend- 
ants. One  of  them  had  noticed  the  cause  for  trial,  and 
as  to  him  the  complaint  had  been  dismissed.  As  to  the 
defendant  who  asserted  the  claim  for  costs  after  notice 
of  trial,  and  for  term  fees,  the  cause  had  been  noticed 
by  neither  side,  and  it  was  in  view  of  this  fact,  and  in 
reference  to  this  defendant,  that  the  court  observed : 
"  As  to  this  defendant  the  cause  has  never  been  noticed 
for  trial ;  ....  it  was  never  on  the  calendar  as  be- 
tween these  parties." 

The  costs  under  consideration,  it  seems  to  me,  are 
given  to  either  party  for  preparation  rendered  necessary 
in  consequence  of  the  service  of  a  notice  of  trial.  The 
preparation  to  be  made  is  the  same  whether  only  one  or 
both  parties  give  such  notice.  If  I  am  correct  in  this, 
it  follows  that  in  the  case  at  bar  it  was  an  immaterial 
fact  that  the  defendant  had  failed  to  notice  the  cause 
for  trial,  because  it  appeared  that  the  plaintiff  had  doae 
so,  and  that  the  cause  had  been  necessarily  on  the  cal- 
endar for  more  than  five  tenns  under  said  notice,  dur- 
ing which  time  the  defendant  was  compelled  to  attend, 
though  he  was  not  in  a  position  to  take  the  plaintiffs 
default. 

The  order  should  be  reversed  with  $10  costs,  and 
a  new  taxation  ordered,  with  instructions  to  the  clerk 
to  allow  $15  after  notice  of  trial,  and  $50  for  term  fees. 

Russell,  J.,  concurred. 
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THE    BANK   OF   CALIFORNIA,   Respondent,   v. 
WILLIAM  H.  WEBB,  et  al.,  Appellants. 

Application  ofpaymenU. — GorUraet  of  guaranty, — Surety. 

Defendants  duly  guaranteed  the  payment,  at  maturity,  of  all  drafts 
which  should  be  drawn  by  the  agent  of  the  American  Guano  Co.,  in 
Honolulu,  upon  tlie  company  in  New  York,  the  amount  guaranteed 
at  any  one  time  not  to  exceed  $13,000.  Said  agent  drew  a  draft  for 
$13,000  on  the  company,  and  shortly  afterwards  another  draft  for 
$8,000,  to  the  order  of  tlie  same  payees.  After  both  drafts  had  been 
protested,  the  payees  notified  their  New  York  agents,  who  held  the 
drafts,  tliat  a  payment  of  $2,144  had  been  made  which  was  to  be 
credited  on  the  $8,000  draft,  which  was  done.  It  appeared  that  no 
application  was  made  by  the  debtor  at  the  time  of  payment,  and 
that,  though  the  application  by  the  creditor  was  made  after  suit  had 
been  brought  on  the  $13,000  draft,  it  was  done  as  soon  as  possible. 
Held,  that  this  sufficiently  established  an  application  which  tlie 
creditor  had  a  right  to  make,  and  further^  one  which  harmonized 
with  the  intention  of  the  parties  to  the  guaranty,  the  $8,000  draft 
being  in  excess  of  the  line  of  credit  guaranteed. 

Before  Fbeedman  and  Russell,  J  J. 

Decided  April  3,  1882. 

Appeal  from  jadgment  in  favor  of  the  plaintiff, 
entered  npon  the  verdict  of  a  jury  rendered  pursuant 
to  the  direction  of  the  court. 

The  facts  appear  in  the  opinion. 

Butler^  StiUman  &  Hiohbard^  attorneys,  and  Thomas 
E,  StiWman^  of  counsel,  for  appellants. 

McDanieL  &  Souther^  attorneys,  and  Everett  P. 
Wheeler^  of  counsel,  for  respondent. 

By  the  Court. — Preedman,  J. — ^The  main  ques- 
tion involved  is  one  arising  under  the  law  as  to  the  ap- 
plication of  payments.  The  law  upon  this  point  is 
well  settled.  The  debtor,  when  he  makes  the  payment, 
has  the  right  to  direct  the  application,  because  it  is  his 
money  which  is  being  paid.     If  he  fails  to  make  any 


176  BA.NK  OF   CALIFORNIA  v.    WEBB. 

Opinion  of  the  Court,  by  Freedman,  J. 

application,  the  creditor  may  make  it.  If  none  is 
made  by  the  parties,  then  the  court  directs  such  ap- 
plication as,  in  equity  and  justice,  and  under  all  the 
circumstances,  should  be  made. 

In  the  olass  of  cases  in  which  the  law  makes  the 
application,  the  position  of  a  surety  sometimes  pre- 
sents the  strongest  equity ;  sometimes  an  unsecured 
debt  is  preferred  over  a  secured  one ;  and  sometimes 
the  application  is  made  to  the  debt  of  the  longest 
standing  in  the  account.  Each  case  falling  within 
this  class  turns  upon  its  own  facts. 

In  the  case  at  bar  there  is  no  proof  that  any  ap- 
plication was  made  by  the  debtor  at  the  time  of  the 
payment.  Hence,  none  could  be  made  by  the  debtor's 
agent  thereafter,  and  no  effect  can  be  given  to  his  sub- 
sequent declarations. 

The  action  is  brought  upon  a  contract  of  guaranty. 
By  that  the  defendants  jointly  and  severally  guaranteed 
the  payment,  at  maturity,  of  any  and  all  bills  of 
exchange  or  drafts  that  might  be  drawn  at  sixty  days' 
sight  by  the  agent  of  the  American  Q-uano  Company  at 
Honolulu  (Mr.  E.  P.  Adams)  on  said  company  in  New 
York,  between  August  1, 1878,  and,  July  31,  1879,  pro- 
vided that  the  amount  guaranteed  should  not,  at  any 
one  time,  exceed  the  sum  of  $13,000,  in  gold  coin. 

The  draft  in  suit  was  drawn  June  30,  1879,  at  sixty 
day's  sight,  on  said  company  in  New  York,  for  the  sum 
of  $13,000 ;  indorsed  and  delivered,  for  value  and  be- 
fore maturity,  by  Bishop  &  Co.,  of  Honolulu,  the 
payees  therein  named,  to  the  plain tiflf,  who  is  now  the 
lawful  owner  and  holder  thereof ;  presented  July  25, 
1879,  for  acceptance,  to  the  drawee,  at  its  office  in  the 
city  of  New  York  ;  accepted,  and  made  payable  at  the 
office  of  the  drawee  ;  and  at  maturity  duly  presented 
for  payment  and  duly  protested  for  non-payment. 
Thereupon  the  plaintiff  demanded  of  the  defendants 
that  they  should  pay  the  draft,  which  they  refused  to 
do.     All  other  drafts  that  had  been  drawn  by  said 
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Adams  prior  to  June  30,  1879,  was  paid  at  maturity, 
but  there  was  another  and  similar  draft  drawn  July  7, 
1879,  for  $8,000,  which  was  also  allowed  to  go  to 
protest. 

Now  as  to  the  payment  which  the  defendants  claim 
the  court  should  properly  apply,  the  proof  simply 
amounts  to  this.  At  a  certain  time  the  agents  of  the 
plaintiff  in  the  city  of  New  York,  who  held  both  pro- 
tested drafts,  were  notified  by  Bishop  &  Co.,  of  Hono- 
lulu, the  payees  and  indorsers  of  said  drafts,  that 
they,  Bishop  &  Co.,  had  received  the  sum  of  $2,144, 
and  that  plaintiffs'  agents  should  credit  said  sum  on 
account  of  the  $8,000  draft,  because  there  was  no  se- 
curity for  such  draft,  and  that,  pursuant  to  such  direc- 
tion, plaintiffs'  agents  made  the  required  application. 

I  am  inclined  to  think  that  this  sufficiently  estab- 
lished an  application  by  the  creditor  which  the  cred- 
itor, in  the  absence  of  a  contrary  application  by  the 
debtor  at  the  time  of  the  payment,  had  a  right  to 
make.  Though  it  occurred  after  suit  brought  upon 
the  $13,000  note,  it  was  done  as  soon  as  it  could  be 
done.  Moreover,  the  application  thus  made  harmo- 
nized with  the  intentions  of  the  parties  to  the  contract 
of  guaranty  at  the  time  of  the  execution  of  that  instru- 
ment. For  by  it  a  continuous  line  of  credit  was  given 
by  the  defendants  to  the  extent  •of  $13,000,  and  the 
evident  intention  of  the  parties  to  it  was  that  such 
credit  might  at  all  times  within  the  period  named  be 
used  to  the  extent  of  the  limit  assigned.  The  draft 
in  suit  formed  part  of  such  credit,  while  the  $8,000 
draft  was  drawn  in  excess  thereof. 

I  am  unable  to  discover  any  merit  in  any  of  the  ex- 
ceptions ;  and  all  credits  in  favor  of  the  draft  in  suit  to 
which  it  is  entitled,  having  been  allowed,  the  direction 
of  the  verdict  should  be  sustained,  and  the  judgment 
affirmed,  with  costs. 

Russell,  J.,  concurred. 

Vol.  XVI.  —12 
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JACOB  BOOKMAN,  et  al.,  v.     PERDLNAND 

KURZMAN. 

Heal  estate — defect  in  title — erroneous  description  in  deed. 

Where,  in  one  of  the  earlier  deeds  ia  plaintiff's  chain  of  title,  the 
premises  in  question  are  erroneously  described  as  beginning  and 
ending  at  a  point  on  the  westerly  side  of  Second  avenue,  fifty  feet 
ten  inches  from  the  south-easterly  corner  of  Second  avenue  and  One> 
hundred-and-eleventh  street,  <fec.,  the  error  being  the  use  of  the  word 
**  south-easterly,"  for  **  south-westerly,"  there  being  nothing  else 
in  the  deed  which  tends  to  fix  the  location,  defendant  should  not 
be  compelled  to  accept  a  deed  of  the  premises  and  pay  the  purchase- 
price,  under  a  contract  for  the  sale  and  purchase  of  the  same. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Russell,  J  J. 

Decided  April  8,  1882. 

Submission  of  controversy  to  general  term  on  a  case 
agreed  upon. 

The  facts  appear  in  the  opinion. 

James  M.  Fisk^  attorney,  for  plaintiffs. 

Ferdinand  Kurzman^  attorney,  in  person. 

By  the  Court. — Freedman,  J. — The  plaintiffs,  as 
owners  of  the  premises  described  in  the  printed  case, 
agreed  to  sell  the  same  to  the  defendant,  but  when,  in 
pursuance  of  the  agreement,  the  deed  was  tendered, 
the  defendant  refused  to  accept  it  and  pay  the  purchase- 
money.  The  refusal  proceeded  upon  the  ground  that 
plaintiffs'  title  is  imperfect,  because,  in  a  former  deed 
to  one  Flannelly,  through  whom  plaintiffs  derived  title, 
the  premises  were  erroneously  described  as  beginning 
and  ending  at  a  point  on  the  westerly  side  of  Second 
avenue,  fifty  feet  ten  inches  from  the  south-easterly 
corner  of  Second  avenue  and  One-hundred-and-eleventh 
street,  &c.,  the  error  being  the  use  of  the  word  "  south- 
easterly" for  ''  south-westerly." 

The  question  submitted  is  whether  the  defendant 
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should  be  compelled  to  take  title  and  pay  the  pur- 
chase-price. 

There  can  be  no  doubt  that,  as  a  general  rule,  every 
conveyance  should  be  so  construed  as  to  carry  into 
effect  the  intention  of  the  parties,  and  that  conse- 
quently any  particular  part  of  a  description  may  be  re- 
jected, if  inconsistent  with  the  other  parts,  and  suf- 
ficient remains  to  locate  the  land  intended  to  be  con- 
veyed. 

But  I  fail  to  see  that  the  plaintiffs,  upon  the  facts 
of  this  case,  are  entitled  to  have  the  rule  enforced  for 
their  benefit.  The  rule  rests  entirely  on  considerations 
of  an  equitable  nature.  Under  their  contract,  which 
must  also  be  construed  so  as  to  carry  into  effect  the 
intention  of  the  parties  to  it,  the  plaintiffs  are  bound  to 
convey  a  good  title.  It  is  not  enough  that  they  tender 
a  deed  sufficient  in  form.  When  they  come  into  a 
court  of  equity  and  ask  that  the  defendant  be  com- 
pelled to  take  what  they  tender,  they  must  show  that 
equity  is  on  their  side.  But  here  they  are  confronted 
with  the  fact  that  the  error  complained  of  relates  to  a 
point  upon  which  the  whole  description  hinges,  and 
that  there  is  no  reference  in  the  deed  to  any  map  or 
prior  deed  or  other  instrument  which  could  assist  in 
fixing  the  location.  True,  the  said  deed  contains  the 
clause:  "Subject  nevertheless  to  three  certain  mort- 
gages now  on  said  premises,  made  to  secure  the  sum  of 
^21,000,  which  the  party  of  the  second  part  hereby 
assumes  and  agrees  to  pay,  with  interest  at  the  rate  of 
seven  per  cent,  per  annum  from  the  date  hereof."  But 
this  clause  is  in  its  turn  also  subject  to  the  objection, 
that  from  it,  it  does  not  appear  with  sufficient  certainty 
what  mortgages  were  intended.  Even  if  it  were  clear 
that  the  word  "south-easterly"  can  be  rejected  as 
erroneous,  nothing  is  left  to  show  which  comer  of 
Second  avenue  and  One-hundred-and-eleventh  street 
was  meant.    For  all  that  remains,  the  grantors  named 
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in  said  deed  may  as  well  have  intended  to  convey  from 
a  point  distant  fifty  feet  ten  inches  northerly  from  the 
north-westerly  corner,  as  to  have  intended  to  convey 
from  a  point  distant  fifty  feet  ten  inches  southerly  from 
the  south-westerly  comer  of  said  street  and  avenue. 

In  every  aspect  of  the  case  the  error  is  of  sufficient 
gravity  to  justify  the  defendant  in  his  refusal,  and 
equity  will  not  compel  him  to  take  the  doubtful  title. 

There  should  be  judgment  in  favor  of  the  defend- 
ant, with  costs. 

Sbdowiok,  Ch.  J.,  and  Russell,  J.,  concurred. 


WILLIAM  H.  JOHNSTON,  et  al..  Respondents,  v. 
HESTER  BATES,  et  al.,  Appellants. 

Le€t80 — cusignee's  liability  upon  covenants — Isssor^t  covenant  to  purehaae 
building^  when  personal^  action  on — payment  of  rent^  eondition  pre- 
cedent— summary  proceedings^  effect  on  covenants. 

The  assignee  of  a  lease  cannot  be  held  liable  under  a  covenant  for  pay- 
ment of  rent,  taxes,  &c.,  where  the  liability  thereunder  did  not 
accrue  until  after  an  assignment  of  the  lease  by  said  assignee.  Tatff 
V,  McCormick  (23  Hun,  218),  followed. 

Where  a  lease  contains  a  covenant  by  the  lessee  to  erect  a  building 
upon  the  premises,  and  an  agreement  on  the  part  of  the  lessor  to 
purchase  the  same  by  payment  of  one-half  its  value,  '^at  the  ezpirar 
tion  of  the  aforesaid  term/'  no  right  of  action  on  the  lessor's  agree- 
ment accrues  till  the  expiration  of  ttie  term  by  efflux  of  time, 
though  the  tenancy  be  terminated  before  then  by  summary  pro- 
ceedings and  re-entry. 

Such  a  covenant  is  personal  and  does  not  run  with  the  land. 

It  seems,  that  payment  of  rent,  &c.,  under  the  covenants,  is  a  con- 
dition precedent  to  the  right  to  recover  the  amount  to  be  paid  for 
the  building,  though  not  so  expressly  declared  by  the  lease. 

It  seems,  that  where  the  lessor  re-enters  under  summary  proceedings 
the  lease  is  thereby  canceled  and  annulled,  and  no  covenants  re- 
main to  be  enforoed  by  an  assignee  of  the  lessee. 

Before  Sedowiok,  Ch.  J.,  FBEEDMANand  Russell,  JJ. 

Decided  AprU  8,  1882. 
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Appeal  from  jadgment  entered  upon  decision  at 
special  term.  Ttie  facts  as  stated  by  the  court  are  as 
follows : 

On  November  19,   1866,  the  plaintiffs  leased    the 
premises  3,  5  and  7  White  street,  for  twenty-one  years 
from  May  1,  1867,  to  one  Sturgis  ;  the  lease  contained 
a  stipulation  on  the  part  of  the  lessee  to  erect  a  build- 
ing, to  cost  not  less  than  $30,000,  the  lessors  agreeing 
to  pay  one-half  the  value  of  the  building  at  the  expira- 
tion of  the  term  ;  and  upon  payment  the  building  was 
to  belong  to  them;  the  lease  was  assigned  to  one 
Mann,  who  assigned  to  Jones,  who  put  up  the  build- 
ing, which  was  accepted  by  the  plaintiffs  ;  Jones  mort- 
gaged to  the  defendants,  who  foreclosed,  and  on  Janu- 
ary 30,  1875,  entered  as  purchaser  under    the   fore-, 
closure.     On  August  21,  1879,  they  assigned  the  lease, 
premises,  &c. ,  to    one  Bingham ;  on  October  3,  1879, 
Bingham  assigned  to  Bloomfield ;  December  23,  1879, 
the  plaintiffs  re-entered,  in  pursuance  of  a  warrant  in 
summary  proceedings.    After  this  re-entry,  on  Febru- 
ary 14,  1880,  Bloomfield  re-assigned  the  lease  to  the 
defendants,  and  all  causes  of  action  against  the  plaint- 
iffs.   Plaintiffs  sue  the  defendants  for  the  taxes  for 
the  years  1876,  1877,  1878,  and  also  for  the  year  1879, 
as  to  which  last  year's  taxes  and  for  the  rent  that  fell 
due  November  1,  1879,  the  defendants  say  that  they 
had  assigned  to  Bingham  before  the  liability  accrued. 
The  defendants  interposed  a  counter-claim,  under  the 
seventh  clause  of  the  lease,  for  one-half  the  value  of 
the  building  put  upon  the  premises  by  Walter  Jones, 
the  assignee  of  the  lessee,  under  the  supposition  that 
Jones  was  entitled  to  recover  for  it,  and  that  his  inter- 
est had  passed  to  the  defendants. 

The  court  at  special  term  delivered  the  following 
opinion,  in  regard  to  defendant's  counter-claim : 

"Speie,  J. — The  plaintiffs  seek  to  recover  taxes. 
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Croton  water  rates,  and  ground-rent,  under  a  lease  made 
by  the  plaintiffs  of  premises  in  White  street  in  this  city, 
the  lease  having  twenty -one  years  to  run  from  May 
1,  1867. 

''It  was  admitted  on  the  trial  that  default  had  been 
made  in  the  conditions  of  the  lease,  as  to  the  payment 
of  taxes,  water-rates  and  ground-rent,  and  that  the 
defendants  had  been  dispossessed  for  non-payment  of 
rent,  by  summary  proceedings,  under  the  provisions  of 
the  Revised  Statutes. 

"The  defendants  by  their  answer  set  up  a  counter- 
claim for  half  the  value  of  the  building  erected  by 
them  on  the  demised  premises,  and  claim  that  they 
were  entitled  to  the  same  under  the  covenants  in  the 
lease,  and  sought  to  prove  by  a  witness  the  value  of 
the  building  at  the  time  the  dispossession  warrant  was 
issued,  to  which  testimony  the  plaintiflFs'  counsel  ob- 
jected, and  claims  that  such  testimony  was  not  ad- 
missible. 

"  Under  the  covenants  in  the  lease  the  payment  of 
half  the  value  of  the  building  cannot  be  called  for  until 
the  expiration  of  the  term  of  years  granted  by  the  lease, 
May  1,  1888.  The  language  of  the  covenant  is, '  At  the 
expiration  of  the  aforesaid  term  the  building  on  the 
premises,  &c.,'  and  after  setting  forth  the  manner  of 
the  appraisement,  proceeds,  '  upon  payment  of  one-half 
of  such  appraised  value  of  said  building,'  the  building 
should  belong  to  the  party  of  the  first  part.  It  is  there- 
fore plain  that  the  phrase,  'aforesaid  term,'  means 
the  term  hereby  granted,  which  is  the  term  of  twenty- 
one  years,  and  until  that  date  the  defendants  can  have 
no  right  of  action  for  one-half  the  value  of  the  build- 
ing. 

"Again,  the  lessees  cannot  ask  for  payment  of  their 

building  without  performing  all  the  covenants  on  their 
part  which  rest  upon  precedent  conditions,  even  though 
the  time  of  payment  1i:k1  arrived.     They  had  omitted  to 
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pay  the  taxes,  water-rates,  and  ground-rent  at  the  time 
of  the  commencement  of  the  action  to  recover  their 
value  (People's  Bank  v.  Mitchel,  73  N.  T.  406).  Nor, 
under  the  decisions,  is  it  necessary  that  the  lease  in 
words  should  make  the  payment  for  the  value  of  the 
building  conditioned  upon  the  performance  of  the  cov- 
enant. It  is  sufficient  if  from  the  lease  acts  are  to  be 
performed  by  one  party  in  order  of  time  previous  to  the 
performance  of  the  acts  of  the  other  party  ;  the  doing 
of  the  first  act  is  a  condition  precedent  to  compel  the 
performance  of  the  latter  {Id. ;  Paine  v.  Brown,  37  JV. 
Y.  228). 

''  I  cannot  see  that  there  are  any  covenants  existing 
under  the  lease,  which  the  defendant  may  enforce. 
The  summary  proceedings  under  the  statute  'can- 
celled and  annulled '  the  lease,  default  was  made,  and 
the  plaintiff,  &c.,  entered. 

*'  The  lessors  were  under  no  obligation  either  to  buy 
the  building  for  half  cost,  or  to  give  a  new  lease  for 
twenty -one  years.  It  was  optional  for  theth  to  do 
either.  The  tenants  were  not  prohibited  from  remov- 
ing the  building  if  the  lessors  did  not  buy. 

*'The  building  was  not  erected  at  the  time  of  the 
demise,  and  the  covenant  relating  to  its  purchase  was 
simply  a  personal  one  between  the  parties,  and  did  not 
run  with  the  land  and  could  not  be  enforced  by  the  de- 
fendant, but  by  the  original  lessees. 

''The  plaintiffs  objection  to  the  admission  of  the 
testimony  is  sustained." 

The  court  rejected  the  counter-claim  and  gave  judg- 
ment for  the  plaintiffs  for  the  amount  sued  for,  and  the 
defendants  appealed. 

Edward  Van  Ness^  for  appellants. 

M.  S.  Thompson^  for  respondents. 

By  thk  Court.— Freed  man,  J.— The  counter-claim 
of  thedefendants  for  one-half  the  value  of  the  building 
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was  properly  rejected.  The  reasons  assigned  by  the 
learned  judge  below  for  this  ruling  are  satisfactory  and 
sound. 

As  to  the  counter-claim  for  hoisting  apparatus,  steam 
and  gas  pipes,  &c.,  no  testimony  was  offered. 

This  leaves  for  consideration  the  evidence  introduced 
by  the  plaintiffs  in  support  of  their  claims  under  the 
lease,  and  upon  a  careful  examination  of  it,  I  have 
reached  the  conclusion  that  it  proved  the  liability  of 
the  defendants  as  assignees  of  the  lease  for  all  the 
items  claimed  by  the  the  plaintiffs  except  the  rent  of 
$750,  which  fell  due  November  1, 1879,  and  the  taxes  for 
1879,  which  were  not  confirmed  until  October  17, 1879, 
and  then  amounted  to  $1,492.25. 

As  to  these  two  items  the  defendants  sufficiently  es- 
tablished  as  a  defense  that  on  August  21,  1879,  they 
assigned  the  lease  to  Theron  A.  Bingham.  Whatever 
defect  there  was  in  that  assignment,  by  reason  of  the 
insufficient  acknowledgment  of  the  instrument,  as  to 
Althea  Schmid,  was  cured  by  her  subsequent  deed  of 
confirmation,  executed  October  23, 1879,  and  its  relation 
back  to  the  time  of  the  execution  of  the  assignment, 
and  even  without  that  the  assignment  in  any  event 
passed  the  interest  of  her  co-defendants.  Aside  from 
the  defect  stated,  nothing  was  elicited  showing  that  the 
assignment  was  invalid.  There  was  not  sufficient  evi- 
dence to  warrant  a  finding,  and  the  judge  did  not  find 
that  it  was  fraudulent,  colorable  or- fictitious.  What 
then  is  the  legal  effect  which  should  be  given  to  it  in 
this  action  ? 

The  liability  of  the  assignee  to  perform  the  covenants 
of  the  lease  depends  wholly  on  the  privity  of  estate 
which  is  established  by  the  assignment  of  the  lessee's 
whole  interest  to  the  assignee,  followed  by  actual  pos- 
session. But  since  there  is  no  privity  of  contract  be- 
tween the  lessor  and  assignee,  the  privity  of  estate  may, 
at  any  moment,  at  the  option  of  the  assignee,  be  severed 
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by  assigning  over,  and  possession  is  presumed  to  follow 
the  assignment  to  the  new  assignee.  Attornment  is  not 
required.  The  objects  or  motives  of  the  assigtfment,  or 
the  character  of  the  new  assignee,  do  not  concern  the 
lessor,  as  he  has  the  lessee  still  liable  upon  all  the  cov- 
enants. The  decision  of  the  general  term  of  the  su- 
preme court  in  the  recent  case  of  Tate  v.  McCormick 
(23  Huriy  218),  is  expressly  to  this  effect,  and  no  suffi- 
cient reason  has  been  assigned  why  that  decision  should 
not  be  followed. 

The  judgment  appealed  from  should  therefore  be 
modified,  by  deducting  therefrom  the  amount  allowed 
therein  for  principal  and  interest  for  the  quarter's  rent 
due  November  1,  1879,  and  for  the  taxes  of  1879,  and 
as  thus  modified  it  should  be  affirmed,  without  costs  to 
either  side  on  this  api)eal. 

Sedgwick,  Ch.  J.,  and  Russell,  J.,  concurred. 


WILLIAM    H.     STRATFORD    v,    EDWARD     R. 

JONES,    ET  AL. 

Bankruptcy — w?uU  not  mfficient  eoidenee  of  fravd  to  prevent  proof  of 

debt. 

The  complaint  alleged  that  defendants  as  stock-brokers  purchased  for 
plaintiff  certain  stock  for  which  plaintiff  paid,  and  that,  two  months 
thereafter,  being  in  pecuniary  difficulties  and  intending  to  fail,  de- 
fendants, without  authority,  fraudulently  sold  the  said  stock  and 
converted  tiie  same  to  their  own  use.  Upon  the  above  facts,  there 
being  no  proof  of  fraud,  except  such  as  was  to  be  inferred  from  the 
fact  that  the  stock  was  sold  immediately  prior  to  the  failure,  and 
from  the  testimony  of  plaintiff  that  previous  to  the  purchase  of  the 
stock,  when  lie  contemplated  removing  his  account;  from  defendants, 
he  was  assured  by  them  of  their  solvency, — Held^  that  a  discharge 
in  bankruptcy  wiis  a  complete  defense. 

Henuequiu  v.  Clews  (77  K  Y.  427 \— followed. 

Before  Sedgwick,  Ch.  J.,  Fkeedman  and  Russell,  JJ. 

Decided  April  3,  1882. 
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Exceptions  ordered  to  be  heard  in  the  first  instance 
at  the  general  term. 

The  complaint  alleged  that  the  defendants,  as  stock- 
brokers, purchased  for  the  plaintiff,  on  July  1,  1878, 
two  hundred  shares  of  the  capital  stock  of  the  Central 
Railroad  of  New  Jersey,  for  which  the  plaintiff  paid 
the  price,  and  that  the  defendants  held  said  stock  for 
the  plaintiff  ;  that  on  August  23,  1878,  the  defendants, 
being  in  pecuniary  difficulties,  and  intending  imme- 
diately to  suspend  payment  and  fail,  without  authority 
from  the  plaintiff,  fraudulently  sold  the  said  stock  and 
converted  the  same  to  their  own  use,  to  the  damage  of 
the  plaintiff,  &c. 

The  answers  deny  that  the  plaintiff  paid  for  the 
stock  or  that  it  ever  became  his  property,  and  they  al- 
lege that  they  purchased  the  stock  for  the  plaintiff,  and 
held  the  same  for  him  and  as  security  for  their  ad- 
vances on  account  of  such  purchase,  and  set  up  dis- 
charges in  bankruptcy  as  their  defense. 

Albert  Siickney^  for  the  plaintiff. 

William  Man^  for  defendant  Jones. 

J,  Warren  Lawtcm..  for  defendant  Davidson. 

By  thp:  Court. — Horace  Russell,  J. — The  only 
question  in  this  case  is  whether  the  plaintiff  made  out 
a  cause  of  action  which  could  be  included  within  sec- 
tion 5117  U.  S.  Revised  Statutes,  which  is  :  "  No  debt 
created  by  the  fraud  or  embezzlement  of  the  bankrupt, 
or  by  his  defalcation  as  a  public  officer,  or  while  acting 
in  any  fiduciary  character,  shall  be  discliarged  by  pro- 
ceedings in  bankruptcy  ?" 

I  am  unable  to  see  any  distinction  between  the  case 
at  bar  and  that  of  Hennequin  v.  Clews  (77  N.  T.  427). 
When  the  complaint  in  this  case  was  drawn,  it  would 
seem  quite  certain  that  no  distinction  was  contemplated 
by  the  pleader,  for  it  alleges  a  bare  conversion,  and  not 
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those  suggestions  of  fraud  now  relied  on  to  distinguish 
this  case  from  that.  It  is  now  claimed  that  inasmuch 
as,  some  time  previous  to  the  purchase  of  this  stock, 
when  the  plaintiff  contemplated  removing  his  account 
from  the  defendants,  he  was  assured  of  their  solvencj^^ ; 
such  assurance,  connected  with  the  subsequent  failure, 
and  conversion  of  his  stock,  amounts  to  a  fraud  with 
reference  to  the  conversion. 

This  reasoning  is  very  far-fetched.  There  is  no 
proof  that  the  defendants  were  insolvent  at  the  time 
such  assurances  were  given,  and  if  they  were,  it  would 
make  no  diflFerence.  There  is  no  pretense  that  the 
X>laintiff  was  induced  to  buy  the  stock  in  question  by 
the  defendants.  On  the  contrary,  they  endeavored  to 
dissuade  him  from  the  purchase.  Nor  would  it  make 
any  difference  that,  on  a  general  striking  of  their  ac- 
counts, it  would  be  made  to  appear  that  at  the  time  of 
the  purchase  the  plaintiff  was  entitled  to  a  balance 
large  enough  to  entirely  pay  for  the  stock,  though  the 
plaintiff's  assertion  on  that  subject  is  entirely  over- 
thrown by  the  proof  that  when  the  stock  was  sold,  the 
sum  due  the  plaintiff  from  the  defendants,  was  con- 
siderably less  than  the  amount  at  which  the  stock  was 
sold. 

In  Hennequin  v.  Clews  {supra\  the  plaintiff  was 
the  absolute  owner,  by  previous  purchase,  of  the  bonds, 
and  they  were  deposited  only  as  against  a  contingent 
liability  which,  so  far  as  appears,  had  not  yet  become 
an  actual  one,  but  it  was  held  that  the  conversion  there 
did  not  bring  the  case  within  the  section  of  the  bank- 
rupt act  quoted.    No  more  does  the  proof  here. 

The  exceptions  should  be  overruled  and  judgment 
rendered  for  the  defendants,  with  costs. 

Sedgwick,  Uh.  J.,  and  Freedman,  J.,  concurred. 
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ISAAC   INNESS,    Appellant,   v.  BENJAMIN  A 

WILLIS,  Respondent. 

Land  o(mtra€t— action  by  vendee  to  reeoeer  moneys  paid  under,  an  ground 
of  fraud — implied  warranty  of  title. — Pleading, 

A  complaint  which  alleges  defendant's  lack  of  title;  his  hopeless  in- 
solvency at  and  since  the  time  of  making  the  contract;  that  defend- 
ant concealed  his  want  of  title  with  fraudulent  intent,  **  knowing 
that  he  could  not  convey  to  plaintiff  said  premises  as  agreed  in  the 
contract ;''  that  plaintiff  was  ignorant  of  defendant's  lack  of  title, 
&c.,  contains  sufficient  allegation  of  fraud  to  justify  rescission  of  a 
contract  for  the  purchase  of  real  estate,  and  to  support  a  recovery  of 
damages  to  the  amount  paid  on  the  contract  and  for  searching  title, 
&c.,  this,  though  defendant  be  not  actually  in  default  under  the 
contract.  It  makes  no  difference  whether  the  fraud  consisted  in 
positive  representations,  or  concealment  of  thingH  the  vendor  was 
bound  to  disclose.  The  vendor  in  an  executory  contract  for  the  sale 
of  land,  in  the  absence  of  express  statements  to  the  contrary, 
represents  and  warrants  that  he  is  the  owner  of  the  property. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Russell,  J  J. 

Decided  Apnl  3,  1882. 

Appeal  from  an  order  sustaining  a  demurrer  to  the 
complaint,  and  from  a  judgment  entered  thereon. 

The  complaint  was  as  follows :  "  I.  That  on  or  about 
the  19th  day  of  May,  1880,  in  the  city  of  New  York, 
the  defendant,  Benjamin  A.  Willis,  an  attorney  at  law, 
in  said  city,  made  with  the  plaintiff  a  certain  agreement 
or  contract  in  writing,  wherein,  in  consideration  of  the 
sum  of  $24,000,  to  be  paid  to  him  as  therein  set  forth, 
by  the  plaintiff,  the  said  Willis  did  contract  and  agree 
with  the  plaintiff  to  sell  to  said  plaintiff  three  certain  lots 
of  ground  on  the  south  side  of  Ninety-fourth  street, 
in  the  city  of  New  York,  situate  11  feet  8J^  inches  west 
of  Madison  avenue,  and  together  in  size  76  feet  8  inches 
front,  by  102  feet  2  2-3  inches  in  depth,  and  said  Willis 


INNESS  V.   WILLIS.  189 


Statement  of  the  Case. 


did  further  contract  and  agree  therein  to  execute,  ac- 
knowledge and  deliver  to  the  plaintiff  or  his  assigns,  a 
deed  containing  a  general  warranty  and  full  covenants 
for  the  conveying  and  assuring  to  him  or  them  the  fee 
simple  of  said  premises,  free  from  all  incumbrance, 
-which  deed  should  be  delivered  on  the  12th  day  of 
June,  1880,  at  12  o'clock  M.,  at  the  oflBce  of  said  Willis, 
at  No.  61  Chambers  street,  in  the  city  of  New  York. 
II.  That  upon  the  making  and  execution  of  said  con- 
tract, as  aforesaid,  the  plaintiff  paid  the  defendant,  as 
a  part  payment  thereon,  the  sum  of  $750.  III.  That 
at  the  time  of  the  making  and  execution  of  said  con- 
tract, as  plaintiff  is  informed  and  believes,  said  Willis 
was  not  the  owner  of  the  aforesaid  premises,  and  had 
no  title  to  the  same.  IV.  That  the  said  Willis  has  not 
acquired  title  to  the  said  premises  at  any  time  subse- 
quent to  said  contract,  as  plaintiff  is  informed  and  be- 
lieves. V.  That  the  said  Willis,  at  the  time  of  execut- 
ing the  aforesaid  contract,  had  and  still  has  numerous 
unsatisfied  judgments,  aggregating  at  least  the  sum  of 
$40,000,  docketed  against  him  in  the  city  and  county  of 
New  York,  as  plaintiff  is  informed  and  believes.  VL 
That  at  the  time  of  executing  the  aforesaid  contract, 
the  defendant,  Willis,  was  and  now  is  wholly  insolvent 
and  irresponsible,  as  plaintiff  is  informed  and  believes. 
YII.  That  all  the  negotiations  attending  the  making 
and  execution  of  said  contract  were  made  by  the  said 
Willis  with  one  J.  H.  Inness,  who  acted  as  this  plaint- 
iff's agent,  attorney  and  legal  adviser.  VIII.  That 
the  defendant,  Willis,  did  suppress  and  conceal  from 
the  said  J.  H.  Inness  and  also  from  plaintiff  the  fact, 
that  he  was  not  the  owner  of  the  aforesaid  premises, 
and  had  no  title  to  the  same  at  the  time  he  executed 
the  aforesaid  contract  with  this  plaintiff.  IX.  That  said 
Willis  did  suppress  and  conceal  from  plaintiff  and  his 
agent  and  adviser  the  fact,  that  he  was  not  the  owner 
and  had  no  title  to  the  premises   aforesaid,   fraudu- 
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lently  and  with  intent  to  deceive  this  plaintiff  and  hia 
said  agent  and  adviser,  and  to  induce  plaintiff  to  enter 
into  the  said  contract  and  to  pay  the  said  sum  of  $750, 
said  Willis  well  knowing  that  he  could  not  convey  to 
the  plaintiff  the  said  premises,  as  agreed  in  said  con- 
tract, as  plaintiff  is  informed  and  believes.  X.  That 
the  said  J.  H.  Innes,  plaintiff's  agent  and  adviser  as 
aforesaid,  relying  entirely  upon  the  contract  hereinbe- 
fore set  forth,  the  same  having  been  drawn  and  offered 
by  said  Willis,  and  relying  upon  said  Willis's  owner- 
ship of  the  said  premises,  and  ignorant  of  his  want  of 
title  thereto,  as  plaintiff  is  informed  and  believes,  did 
advise  plaintiff  to  enter  into  said  contract,  as  a  safe  and 
binding  one,  and  to  pay  said  $760,  as  aforesaid,  which 
the  plaintiff  did,  relying  upon  such  advice,  and  wholly 
ignorant  of  said  defendant's  want  of  title.  XI.  That 
upon  discovering  the  fraud  and  deceit  of  defendant, 
plaintiff  repudiated  and  rescinded  the  aforesaid  con- 
tract and  demanded  of  the  defendant  the  return  of  the 
aforesaid  part  payment  of  $760,  but  that  the  defendant 
neglects  and  refuses  to  pay  the  same.  XII.  Plaintiff 
further  alleges,  that  he  has  paid  to  his  counsel,  J.  H. 
Inness,  for  services  rendered,  about  and  under  the  afore- 
said agreement,  and  for  making  an  examination  of  title 
to  the  premises  aforesaid,  and  for  counsel  and  advice 
in  regard  to  the  same,  the  sum  of  two  hundred  dollars, 
which  this  plaintiff  claims  against  the  defendant,  as 
special  damages.  Wherefore,  plaintiff  demands  judg- 
ment against  the  defendant  for  nine  hundred  and 
fifty  dollars,  with  interest  on  the  sum  of  seven  hun- 
dred and  fifty  dollars,  from  the  19th  of  May,  1880,  to- 
gether with  the  costs  of  this  action." 

The  defendant  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  sustained  at 
special  term,  the  judge  delivering  the  following  opin- 
ion :  *'  The  defendant  is  entitled  to  judgment  on  the  de- 
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miirrer.  The  performance  of  the  plaintiflf  was  a  condi- 
tion precedent  to  that  of  the  defendant.  No  demand 
was  made  for  the  deed  when  it  was  to  be  given,  nor  did 
plaintiff  show  he  was  prepared  to  take  title.  Order  to 
be  settled  on  notice." 

M.  L.  HolUster  and  •/.  H.  Inness^  for  the  appellant. 

William  Settle^  for  the  respondent. 

By  the  Court. — Hobage  Bitssell,  J. — ^At  the  ar- 
gument of  this  appeal,  I  was  strongly  inclined  to  con- 
cur in  the  view  of  the  learned  judge  who  sustained  the 
demurrer,  but  a  careful  examination  of  the  complaint 
has  led  me  to  a  different  conclusion.  He  treated  this 
case  as  if  the  plaintiff  had,  for  no  reason,  rescinded  an 
executory  contract,  and,  while  himself  in  default,  had 
sued  to  recover  the  moneys  paid  as  a  deposit  on  ac- 
count of  the  purchase.  If  that  were  the  case,  of  course 
the  plaintiff  could  not  recover.  The  argument,  and 
authorities  cited  by  the  counsel  for  defendant,  relate 
only  to  cases  of  that  character  (Brown  v,  Weber,  38 
N.  Y.  187 ;  Watt  v.  Rogers,  2  Abb.  Pr.  261 ;  People 
ex  rel.  Taylor  ©.  Brennan,  39  Barb.  522;  Sinclair  «. 
Tallmadge,  36  Barb.  602). 

But  an  examination  of  the  complaint  (and  the  de- 
murrer is  to  be  determined  solely  by  its  allegations) 
shows  that  the  action  sounds  in  fraud,  for  which  the 
plaintiff  claims  he  had  a  right  to  rescind  upon  discov- 
ery of  the  fraud,  and,  having  rescinded,  to  recover  the 
moneys  paid  on  account  of  the  contract.  The  only 
question  is  whether  the  complaint  alleges  such  fraud 
as,  if  proved,  would  authorize  rescission  and  recovery. 

There  can  be  no  doubt  that,  as  fraud  vitiates  every 
contract,  a  party  to  an  executory  contract  into  which 
he  has  been  induced  to  enter  by  fraud,  may,  if  he  choose, 
rescind  upon  discovery  of  the  fraud,  and  bring  his  ac- 
tion to  recover  any  moneys  or  property  paid  or  trans- 
ferred by  him  on  account  of  the  contract.     ''  If  a  ven- 
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dor  should  sell  au  estate,  knowing  that  he  had  no  title 
to  it,  or  knowing  that  there  were  incumbrances  upon 
it  of  which  the  vendee  was  ignorant,  the  suppression 
of  such  a  material  fact,  in  respect  to  which  the  vendor 
must  know  that  the  very  purchase  implied  a  trust  and 
confidence  on  the  part  of  the  vendee,  that  no  such  de- 
fect existed,  would  clearly  avoid  the  sale  on  the  ground 
of  fraud"  (1  J^oryBq.  Jut.  §208).  And  to  the  same 
effect,  Bigelow  on  Frauds  401 ;  and  the  ' '  rule  at  law  is 
the  same  as  in  equity"  (Selden,  J.,  in  Burwell  v. 
Jackson,  9  N.  T.  635). 

It  makes  no  difference  whether  the  fraud  consisted 
in  positive  representations  or  concealments  of  things 
which  a  party  was  bound  to  disclose,  for  representa- 
tions and  such  concealments  are  to  be  treated  alike, 
and  give  the  same  right  of  rescission.  It  is  the  same 
that  a  party  concealed  the  fact  that  he  was  without 
title  to  the  property  which  he  assumed  to  sell,  as  that 
he  made  a  positive  false  representation  as  to  that  fact^ 
provided  that,  under  the  circumstances  of  each  par- 
ticular case,  he  was  bound  to  disclose  that  which  he 
concealed,  and  he  concealed  it  with  a  fraudulent  in- 
tent  to  defraud  the  other  party. 

The  vendor  in  an  executory  contract  for  the  sale  of 
lands,  in  the  absence  of  express  statements  to  the  con- 
trary, represents  and  warrants  that  he  is  the  owner  of 
the  property  which  he  assumes  to  sell  (Burwell  v. 
Jackson,  9  N.  Y.  635;  Story  v.  Congor,  3  TVans, 
App,  213  ;  Smith  ».  Babcock,  36  N.  Y.  169  ;  Thomas  v. 
Bartow,  48  Id.  198;  Leggatt  v.  Mu.  L.  Ins.  Co.,  53  Id. 
398  ;  Bensel  v.  Gray,  Q  J.  &  8.  449  ;  Green  v.  Chandler, 
25  Texas,  148). 

The  law  on  this  subject  is  the  same  as  on  sales  of 
personal  property,  where  the  vendor  is  in  possession  of 
the  property  which  he  undertakes  to  sell.  In  such 
case  it  is  well  settled  that  the  vendor  warrants  and 
represents  that  he  is  the  owner  of  the  property  sold 
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{Beiy'.  on  Sales,  623 ;  Burt  v.  Dewey,  40  N.  T.  283  ; 
McGiffln  V.  Baird,  62  Id.  329 ;  101  Mass.  42).  The 
law  implies  the  warranty  from  the  representation.  In 
the  sale  of  real  property,  the  parties  are,  in  contempla- 
tion of  law,  on  the  land  at  the  time  of  the  sale  (Har- 
sha  V.  Reid,  46  N.  Y.  418 ;  French  7).  Carhart,  1  Comst. 
107) ;  so  that  the  analogy  between  sales  of  real  and 
personal  property  is  quite  perfect  (Selden,  J.,  in 
Burwell  v.  Jackson,  supra).  If,  upon  a  purchase  like 
this,  a  vendee  should  rely  only  upon  the  warranty, 
as  such,  and  should  seek  to  disaffirm  a  sale  before  the 
time  for  the  transfer  of  title  arrived,  he  could  not  do 
so.  There  would  be  no  breach  at  that  time  nor  until 
the  time  for  the  delivery  of  the  deed.  But  the  plaint- 
iff here  does  not  count  upon  a  warranty,  but  upon  a 
fraudulent  concealment.  While  a  concealment  of  want 
of  title  would  not  h^per  se  fraudulent — for  the  vendor 
might  intend  and  have  it  in  his  power  to  acquire  title 
before  the  time  of  the  execution  of  the  contract  should 
arrive — ^it  is  fraudulent  when  accompanied  with  a 
fraudulent  intent  to  deceive  and  defraud,  and  with  a 
positive  knowledge  that  he  cannot  acquire  title  to  the 
property  sold,  and  that  he  cannot  deliver  to  the  other 
party  what  he  has  contracted  to  sell. 

The  complaint  in  this  case  alleges  the  hopeless  in- 
solvency of  the  defendant ;  that  he  did  not  have,  and 
has  not  since  acquired,  title  to  the  property  sold ;  that 
he  concealed  his  want  of  title  with  a  fraudulent  intent 
"  and  well  knowing  that  he  could  not  convey  to  the 
plaintiff  the  said  premises,  as  agreed  in  said  contract." 

This  seems  to  me  a  sufficient  allegation  of  fraud  to 
justify  a  rescission  and  the  recovery  sought. 

The  judgment  should  be  reversed,  with  costs,  and 
the  demurrer  overruled,  with  costs,  with  leave  to  the 
defendant  to  answer  upon  payment  of  such  costs. 

Sedgwick,  Ch.  J.,  and  Fbeedman,  J.,  concurred. 
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THOMAS  A.  DA  VIES,  Appellant,  v.  THE  MAYOR, 
&c.,  OF  NEW  YORK,  Respondents. 

Municipal  corporation — right  of  recorder  to  make  or  renew  letue/or  New 
York  city. — Offer  of  judgment — how  applied. — Estoppel. — Be$  a/fjudp- 
eata. 

The  plaintiff  sued  the  city  to  recover  rent  for  certain  premises  for  a 
period  ending  November  1,  1877,  in  whicli  action  the  court  of  ap- 
peals held  that  the  original  letting  to  the  recorder  was  with  suili- 
cient  authority,  and  that  the  liolding  over,  under  the  circumstances, 
made  the  defendants  tenants  from  year  to  year,  until  May,  1877. 
After  that  decision,  in  January,  1881,  the  defendants  offered  to 
**  allow  judgment  to  be  entered  against  them  for  the  principal 
sum  of  $1,000,  with  interest  on  $500  thereof  from  the  1st  day  uf 
February,  1877,  and  interest  on  $500  thereof  from  the  1st  day  of 
May,  1877,"  besides  the  costs.  The  plaintiff  accepted  the  offer,  and 
then  brought  this  action  to  recover  the  rent  from  Msiy  1,  1877,  to 
May  1,  1878.  It  appeared  upon  the  trial  that  the  board  of  alder- 
men, in  December,  1876,  adopted  a  resolution  setting  apart,  for 
the  recorder,  rooms  in  a  building  belonging  to  the  city.  There 
was  no  proof  that  this  resolution  was  brought  to  the  notice  of 
the  plaintiff.  It  appeared  that  the  rooms  designated  were  not 
ready  for  occupancy  until  the  latter  part  of  June,  1877,  and  that 
the  recorder  continued  in  possession  of  plaintiff's  rooms  until  July, 
1877. 

Eeld  (affirming  judgment  dismissing  the  complaint), 

1.  That,  without  authority  from  the  board  of  aldermen,  or  such  ac- 
quiescence in  his  holding  over  as  would  amount  to  a  ratification,  not 
only  was  the  recorder  without  authority  to  take  a  lease,  but  he  was 
equally  without  authority  to  create  an  implied  renewal  of  a  lease  by 
holding  over  after  the  expiration  of  a  term;  and  the  resolution  of 
the  board  of  aldermen  having  been  passed  three  mouths  before  the 
beginning  of  a  current  year,  there  was  nothing  from  which  the  ac- 
quiescence of  the  municipal  authorities  to  a  renewal  of  the  lease 
could  be  inferred. 

2.  The  offer  of  judgment  in  the  former  suit,  being  a  general  one  to 
compromise  the  claim  sued  upon,  and  there  being  no  evidence  to 
show  that  the  offer  was  for  the  two  first  named  quarterly  install- 
ments, it  could  not  be  considered  as  relating  to  a  particular  part  of 
the  claim  on  which  the  suit  is  brought;  and  the  judgment  entered 
upon  the  offer  to  compromise  did  not  constitute  an  adjudication 
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upon  the  rights  of  the  parties,  with  reference  to  the  subject-  mat- 
ter in  litigation,  so  us  to  create  thereafter  an  estoppel  to  a  denial 
by  the  defendants  of  a  tenancy  after  May  1,  1877. 
S.  The  claim  for  rent  falling  due  August  1  and  November  1,  1877, 
having  been  made  a  part  of  the  plaintiff's  cause  of  action  in  the 
former  suit,  compromised  by  the  offer,  became  merged  in  the 
judgment  entered  therein;  so  that  the  plaintifiTs  action  in  this 
case,  so  far  as  that  portion  of  his  claim  is  concerned,  is  barred 
by  that  judgment. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Russell,  J  J. 

Decided  April  8,  1882. 

Appeal  from  a  judgment  dismissing  the  complaint 
on  a  trial  by  the  court,  a  jury  trial  having  been  waived. 

The  facts  appear  in  the  opinion. 

Edmund  Coffin^  Jr.^  for  appellant. 

William  C.  Whitney^  corporation  counsel,  and 
David  J.  Dean^  of  counsel,  for  the  respondents. 

By  the  Court. —  Horace  Russell,  J. — This  ac- 
tion was  brought  to  recover  from  the  city  the  sum  of 
$2,000,  for  the  rent  of  offices  in  the  building  317  Broad- 
way, from  May  1,  1877,  to  May  1,  1878. 

The  claim  for  the  first  six  months,  that  is,  $600,  for 
the  quarters  ending  respectively  August  1  and  Novem- 
ber 1,  1877,  was  included  in  the  complaint  in  a  former 
action  between  the  parties.  The  history  of  the  trans- 
action and  the  law  as  relates  to  most  of  the  questions 
involved,  will  be  found  in  the  opinion  of  Poloer,  Ch. 
J.,  in  Davies  «.  Mayor  (83  N,  T.  209),  reversing  a  dis- 
missal of  the  complaint  affirmed  at  general  term  (13  /. 
<fe  S,  373). 

The  decision  of  the  court  of  appeals  establishes  that 
the  original  letting  was  with  sufficient  authority,  and 
that  the  holding  over,  under  the  circumstances,  made 
the  defendants  tenants  from  year  to  year,  until  May, 
1877. 
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After  that  decision,  and  on  January  22,  1881,  the 
defendants  offered  ^^  to  allow  jadgment  to  be  entered 
against  them  for  the  principal  snm  of  $1,000,  with  in- 
terest on  $500  thereof  from  February  1,  1877,  and  in- 
terest on  $500  thereof  from  May  1,  1877,  besides  the 
costs  and  disbursements  accrued  and  incurred  in  this 
action  to  the  date  thereof.  *' 

The  plaintiff  accepted  the  offer  and  entered  his 
judgment  accordingly,  and  then  brought  this  action  to 
recover  the  rent  from  May  1,  1877,  to  May  1,  1878, 
which  includes  two  quarters  embraced  in  the  claim  in 
the  former  suit.  And  the  plaintiff's  counsel  now  claims 
that  the  former  judgment  conclusively  determines  his 
right  to  recover  in  this  action. 

There  was  proof  on  the  trial  below  that  the  Board 
of  Aldermen,  on  December  26,  1876,  adopted  a  resolu- 
tion, approved  by  the  mayor  on  December  28,  setting 
apart  for  the  recorder  rooms  in  a  building  belonging 
to  the  city,  and  directing  that  the  Commissioners  of 
Public  Works  be  authorized  and  directed  to  give  notice 
and  make  provision  accordingly.  There  was  no  proof 
that  this  resolution  was  brought  to  the  notice  of  the 
plaintiff.  It  appeared  that  the  rooms  designated  in  the 
resolution  were  not  ready  for  occupancy  until  the  lat- 
ter part  of  June,  1877,  and  that  the  Recorder  con- 
tinued in  the  actual  possession  of  the  rooms  belonging 
to  the  plaintiff  until  the  middle  of  June,  and  that  the 
keys  of  such  rooms  were  retained  until  July. 

If  the  question  to  be  considered  were  not  compli- 
cated by  reason  of  the  fact  that  the  defendant  is  a 
municipal  corporation,  and  that  the  holding  over  was 
by  an  officer  not  authorized  to  make  or  renew,  on  be- 
half of  the  city,  a  contract  of  lease,  and  if  the  defend- 
ant were  a  person^  who  himself  held  over,  we  should 
have  no  hesitation  in  reaching  the  conclusion  that  al- 
though he  had  contemplated  in  December  the  aban- 
donment of  the  premises  and  started  to  make  other  pro- 
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vision,  the  mere  fact  that  he  held  over,  authorized  the 
landlord,  at  his  own  election,  to  treat  him  as  a  trespas- 
ser, or  as  a  tenant  for  another  year  (Schuyler  v.  Smith, 
61  N.  Y.  309).  That  the  relation  between  the  parties 
here  until  May  1,  1877,  by  reason  of  the  holding-over, 
with  the  implied  assent  of  the  proper  authority,  was 
that  of  landlord  and  tenant,  was  determined  by  the 
court  of  appeals. 

We  are  now  to  consider  what  effect,  if  any,  the 
resolution  of  the  Board  of  Aldermen,  adopted  in 
December,  1876,  had  upon  the  alleged  continuance  of 
the  relation  after  May  1,  1877,  and  what  effect,  if  any, 
should  be  given  to  the  judgment  entered  upon  the  offer 
above  stated. 

While  it  is  not  directly,  and  in  so  many  words, 
held  in  the  decision  of  the  court  of  appeals,  that  the 
acquiescence  of  the  proper  authorities  in  the  holding- 
over  by  the  recorder,  was  necessary  to  create  such 
authority  in  him  to  hold  over  as  would  bind  the 
defendants,  and  raise  an  implied  renewal  of  the  lease, 
inasmuch  as  that  court  put  the  plaintiff's  right  to  re- 
cover for  the  two  quarters  ending  May  1,  1877,  upon 
the  ground  of  assumed  assent,  that,  I  think,  is  the  fair 
inference  to  be  drawn  from  that  decision ;  and  that, 
without  authority  from  the  Board  of  Aldermen,  or 
such  acquiescence  in  his  holding-over  as  would  amount 
to  a  ratification,  not  only  was  the  recorder  without 
authority  to  take  a  lease,  but  he  was  equally  without 
authority  to  create  an  implied  renewal  of  a  lease  by 
holding  over  after  the  expiration  of  a  term. 

In  the  former  appeal,  the  implied  renewal  having 
taken  place  before  the  passage  of  the  resolution  by 
the  Board  of  Aldermen,  it  was  held  that  their  action 
could  not  operate  to  terminate  the  lease,  impliedly  re- 
newed by  the  holding-over,  before  the  end  of  a 
current  year. 

In  this  case,  their  resolution  having  been  passed 
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three  months  before  tlie  beginning  of  a  current  year, 
there  certainly  was  nothing  from  which  the  acquies- 
cence of  the  municipal  authorities  to  a  renewal  of  the 
lease,  could  be  inferred. 

If  that  be  so,  and  we  have  correctly  apprehended 
the  opinion,  it  would  seem  to  make  an  end  of  this 
case. 

It  is  claimed  that  the  resolution  of  December,  1876, 
shows  a  ratification  of  the  continuance  in  possession 
by  the  recorder  until  the  other  offices  should  be  fiitt-d 
up  for  him,  and  notice  given  by  the  commissioner  of 
public  works.  That  resolution  on  its  face  does  not 
bear  such  interpretation.  It  contemplates  rather  an 
immediate  action  toward  the  object  resolved  upon. 
It  certainly  cannot  be  construed  into  an  implied 
acquiescence  of  a  re-leasing  of  the  plaintiff  s  premises 
from  the  Ist  of  May  thereafter  for  another  year.  The 
plaintiff  was  then  bound  at  his  peril  to  inquire  upon 
what  authority,  to  bind  the  defendants,  the  recorder 
continued  in  possession  after  May  1  (Macdonald  v. 
Mayor,  68  JV.  Y,  23 ;  Brady  v.  Mayor,  20  Id.  312  ;  2 
Bosw.  183 ;  Donovan  v.  Mayor,  33  N.  Y.  291). 

These  cases  hold  that  a  party  dealing  with  a  person 
claiming  to  represent  the  corporation,  is  charged  with 
notice  of  his  lack  of  authority,  and,  as  I  have  already 
said,  the  effect  of  the  court  of  appeals  decision  is  to 
hold  that  the  recorder's  holding  over  could  not  bind 
the  city  unless  upon  a  special  authorization,  or  such 
acquiescence  as  amounted  to  an  authorization. 

I  come  now  to  the  consideration  of  the  effect  of  the 
judgment  entered  by  the  plaintiff  upon  the  defendants' 
offer  in  the  former  action,  which  the  plaintiff's  counsel 
claims  conclusively  determines  his  right  to  recover  in 
this  action.  This  claim  must  be  based  on  the  theory 
that  inasmuch  as  in  411111  action  a  claim  was  made  for 
rent  falling  due  August  1,  and  November  1,  1877,  upon 
the  allegation  of  the  renewal  of  the  tenancy  after  May 
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1,  1877,  and  the  offer  of  judgment  was  a  general  one, 
the  judgment  establishes  the  continuance  of  the  rela- 
tion of  landlord  and  tenant  after  May  1, 1877,  and  the 
relation  once  established  could  not  be  terminated  until 
the  end  of  a  current  year.  In  this  matter  we  are  met 
with  the  fifth  finding  of  fact  below,  which  is  as  follows: 
*'V.  That  in  such  action  the  defendants  offered  to 
allow  judgment  to  be  entered  against  them  for  the  two 
first  named  quarterly  installments,  with  interest  as 
claimed,  viz.:  for  $500,  and  interest  thereon  from 
February  1,  1877,  and  the  further  sum  of  $500  and 
interest  from  May  1,  1877." 

An  exception  was  taken  by  the  appellant  to  so  much 
of  this  finding  as  finds  that  the  defendants,  in  the 
action  named,  made  any  offer  of  judgment  except  for 
the  principal  sum  of  $1,000,  with  interest  on  $500 
thereof  from  February  1,  1877,  and  interest  on  $500 
thereof  from  May  1,  1877,  besides  the  costs  and  dis- 
bursements accrued  in  said  action,  to  January  24,  1881, 
as  contrary  to  the  fact  and  evidence  in  the  case." 

There  seems  to  be  good  ground  for  the  exception, 
inasmuch  as  there  is  no  evidence  to  show  that  the  offer 
of  judgment  by  the  defendants  was  for  the  two  first 
named  quarterly  installments,  and  the  offer  itself  was  a 
general  one,  to  compromise  the  claim  sued  on. 

It  is,  of  course,  within  the  view  of  ordinary  percep- 
tion that  the  offer  of  compromise  was  made  in  conse- 
quence of  the  expression  of  the  court  of  appeals,  but 
that  fact  does  not  permit  us  to  say  that  an  offer,  general 
in  its  terms,  should,  as  a  matter  either  of  fact  or  law, 
be  construed  as  relating  to  a  particular  part  of  the 
claim  on  which  suit  is  brought.  A  defendant  may 
offer  to  compromise  an  entire  claim,  as  to  part  of  which 
his  liability  is  clear,  and  as  to  a  part  not  so,  by  the 
payment  of  a  gross  sum  equal  to  that  as  to  which  his 
liability  is  clear. 

But  if  we  hold,  as  I  think  we  ought,  that  the  fifth 
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finding  of  fact,  in  the  respect  excepted  to,  was  wrong, 
what  is  the  logical  resale  ?  Did  the  judgment  entered 
upon  the  offer  to  compromise  for  a  sum  less  than  the 
amount  claimed,  constitute  an  adjudication  upon  the 
rights  of  the  parties,  with  reference  to  the  subject 
matter  in  litigation,  so  as  to  create  thereafter  an 
estoppel  to  a  denial  by  the  defendants  of  a  tenancy 
after  May  1,  1877?  We  have  not  been  cited- to  any 
authority,  nor  have  we  ourselves  been  able  to  discover 
any,  which  sustains  that  proposition, 

If  the  plaintiff  had  recovered  judgment  for  the  full 
amount  claimed,  it  would  have  constituted  a  substan- 
tial adjudication  that  the  tenancy  continued  after  May 
1,  1877;  but  the  recovery  of  the  amount  offered  in  com- 
promise in  this  case,  would  not  necessarily  have  con> 
stituted  such  an  adjudication.  The  right  to  recover 
rent  from  May,  1876,  to  May,  1877,  rested  upon  a 
different  state  of  facts  from  those  on  which  the  right 
to  recover  from  May,  1877,  to  May,  1878,  was  based; 
and  if  a  jury,  upon  a  trial,  had  rendered  a  verdict  for 
the  amount  offered  in  compromise  here,  it  could  not  be 
said  that  they  had  found  that  the  tenancy  continued 
after  May  1,  1877,  for  the  whole  amount  of  the  verdict 
would  only  equal  the  amount  due  for  rent  which  had 
accrued  previously  to  that  time. 

An  offer  of  judgment  is  peculiar.  In  many  respects 
it  is  like  negotiations  looking  toward  a  settlement, 
which  may  not  be  put  in  evidence.  Its  effect  certainly 
is  not  greater,  so  far  as  the  doctrine  of  res  adjudicata 
is  concerned,  than  would  be  the  finding  of  a  jury. 
And  so,  we  are  constrained  to  the  conclusion  that  the 
plaintiff's  contention  cannot  be  sustained. 

But  there  is  one  logical  result  of  the  conclusion  to 
which  we  have  come  with  reference  to  the  effect  of  the 
judgment  entered  upon  the  offer,  which  makes  conclu- 
sively against  a  part  Of  the  claim  in  the  plaintiff's  pres- 
ent action ;    which  is,  that  the  claim  for  rent  falling 
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due  August  1,  and  November  1, 1877,  having  been  made 
a  part  of  the  plaintifTs  cause  of  action  in  the  former 
suit  compromised  by  the  offer,  became  merged  in  the 
judgment  entered  therein,  so  that  the  plaintiff's  action 
in  this  case,  so  far  as  that  portion  of  his  claim  is  con- 
cerned, isj^arred  by  that  judgment. 

The  defendants  made  a  general  offer  to  compromise 
the  claim  sued  on.  There  was  no  proof,  nor  any  stipu- 
lation between  the  parties, by  which  it  was  agreed  that 
any  part  of  the  cause  or  causes  of  action  sued  on, 
should  be  held  to  be  withdrawn  from  the  contemplation 
of  the  parties  in  making  the  compromise,  and,  there- 
fore, the  case  does  not  come  within  those  authorities 
cited  by  the  counsel  for  the  appellant,  in  which  a  party 
was  permitted  to  bring  a  new  action  for  a  severable 
cause  of  action  sued  on,  or  alleged  by  way  of  counter 
claim,  in  a  former  action,  upon  its  being  made  to 
appear  to  the  court,  either  by  parol  evidence  or  by  stip- 
ulations, that  such  cause  of  action  was  withdrawn,  and 
not  litigated  on  the  trial  of  the  former  action  (Kerby  v. 
Daly,  63  N.  Y,  669/  Knox  v.  Hexter,  71  Id.  461). 

There  can  be  little  doubt,  and  these  authorities  con- 
cede, that  in  the  absence  of  proof  of  such  withdrawal, 
a  general  verdict  or  judgment  would  be  a  bar  to  a  fur- 
ther suit  on  account  of  any  cause  of  action  or  counter- 
claim pleaded  in  the  action  in  which  judgment  was  had 
(  WaWs  Actions  and  Defenses ^  776,  title  "Former  Ad- 
judication ;"  Hopf  V,  Myers,  42  Barb.  270;  Pinney  v, 
Barnes,  17  Conn.  420;  Doddt>.  Blocks tock,l  Pittsburg^ 
Pa.  46 ;  Bagot  v.  Williams,  3  Barn.  <fe  Cress.  236. 

If,  in  the  former  action  between  the  parties  here,  a 
trial  had  been  had  upon  the  pleadings  as  they  stood,  a 
general  verdict  had  been  rendered,  and  judgment  en- 
tered thereupon,  such  judgment  would  have  been  a  bar 
to  any  action  for  a  claim  included  in  the  complaint 
in  that  action.  The  plaintiff's  bnly  remedy,  in  case 
the  verdict  had  been  for  the  sum  offered  in  compromise 
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here,  would  have  been  to  move  to  set  aside  the  verdict 
for  inadequacy,  and  to  appeal  (Philips  v.  Berick,  16 
Johns.  136). 

"  Spencer,  J. — Where,  for  instance,  a  demand  of  a 
party  is  submitted  to  a  jury,  and  they  see  fit  to  disallow 
it,  either  for  want  of  suflQlcient  proof,  or  for,  any  other 
cause,  a  verdict  and  judgment  thereon  is  conclusive, 
and  the  same  demand  is  barred  forever." 

So  long  as  the  judgment  stood  of  record,  it  would 
have  been  res  adfudicata.  A  judgment  entered  upon 
an  offer  of  compromise  certainly  cannot  put  a  plaintiff 
in  a  better  position  than  he  would  have  been  with  a 
verdict  for  the  same  amount,  in  the  absence  of  any  proof 
that  a  portion  of  the  claim  embraced  in  the  complaint 
was  withdrawn  and  not  litigated  (See  Smith  v.  Jones,  15 
Johns.  239;  Parrington  v.  Smith,  Id.  442;  Miller  v.  Co- 
vert, 1  Wend.  487;  Guernsey  v.  Carver,  8/6?. 492;  Stevens 
V.  Lockwood,  13  Id.  645). 

In  Dodds  v.  Blackstock  (1  Pittsburg  Hep.  46),  it  was 
held  that  *'  when  a  defendant  offers  to  confess  judgment 
for  part  of  (he  plaintiff's  claim,  and  the  plaintiff  enters 
judgment  for  tlie  amount  so  tendered,  and  proceeds  to 
execution,  he  cannot  recover  the  balance  of  the  claim." 
In  that  case,  the  plaintiff  tiled  a  bill  of  particulars  and 
anaflSdavit  of  claim  for  the  sum  of  $315.  The  defend- 
ant offered  to  confess  a  judgment  for  $206.12,  which  he 
admitted  to  be  due,  and  filed  an  affidavit  of  defense  as 
to  the  residue.  Judgment  was  entered  for  the  sum  of 
$207.12,  '^  without  prejudice  to  a  recovery  for  the  bal- 
ance." The  case  went  to  trial  on  a  special  plea  setting 
forth  the  above  facts.  A  verdict  was  rendered  for  the 
plaintiff  under  the  direction  of  the  court,  who  reserved 
the  question  whether  the  facts  appearing  of  record  con- 
stituted a  bar  to  the  recovery  of  the  balance  of  the 
plaintiff's  claim.  It  was  held  that  it  did,  and  the  deci- 
sion was  affirmed  in  the  supreme  court,  but  unreported. 
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In  Brazier  v.  Banning  (8  Harris^  345),  an  action  of 
covenant  for  the  recovery  of  ground  rent,  an  affidavit 
of  defense  was  made  to  pari  of  the  claim;  judgment 
was  taken /or  the  part  not  disputed^  and  payment  was 
voluntarily  made ;  it  was  held  that  the  plaintiff  was 
precluded  from  recovering  more  that  the  judgment 
taken  was  a  bar  to  any  further  proceedings  for  the  cause 
of  action. 

But  for  section  511  of  the  Code, — which  permits  the 
entry  of  an  interlocutory  judgment  for  an  amount  ad- 
mitted to  be  due, — our  practice  would  be  the  same. 
The  geneial  rule  of  law  is  the  same. 

In  Bagot  7).  Williams  {^iBarn.&  Ores,  235),  the  head- 
note  correctly  states  the  case:  "Assumpsit  for  money 
had  and  received.  Plea,  a  judgment  recovered,  for 
want  of  a  plea,  for  JE4,000  in  an  inferior  court  in 
Wales  for  the  same  causes  of  action.  Replication,  that 
the  causes  of  action  were  not  the  same,  and  issue  joined 
thereon.  At  the  trial  it  appeared  that  the  defendant 
had  received,  on  account  of  the  plaintiff,  and  as  his 
steward,  different  sums  of  money  at  different  times,  and 
that,  on  the  investigation  of  the  accounts,  the  plaintiff 
found  that  there  was  due  to  him  a  much  larger  sum 
than  that  for  which  he  had  declared  in  the  inferior  court, 
but  that  he  had  proceeded  for  the  smaller  sum  under 
the  belief  that  the  defendant  had  no  available  property 
beyond  that  amount ;  defendant  in  that  action  suffered 
judgment  by  default,  and  plaintiff  verified  for  three 
thousand  four  hu  ndred  pounds.  Held,  that  all  the  sums 
which  the  plaintiff  knew  the  defendant  had  received 
at  the  time  when  he  commenced. the  action  in  the  infe- 
rior court,  were  to  be  considered  as  causes  of  action  in 
respect  to  which  he  had  declared  and  recovered  judg- 
ment." 

Bailey,  J.,  in  the  course  of  his  opinion,  says :  "  In 
this  case  Lord  Bagot,  at  the  time  when  the  first  action 
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was  commenced,  had  a  demand  npon  the  defendant, 
not  for  any  specific  sum  of  money,  bnt  for  different 
sums  of  money  received  by  the  defendant  on  his 
account,  from  different  persons  and  at  different  times. 
His  agent  knew  he  had  claims  in  respect  of  all  the 
sums  now  claimed,  except  forty-six  pounds,  and,  haying 
that  knowledge,  he  formed  an  opinion  that  three  thou- 
sand four  hundred  pounds  was  the  whole  sum  which 
Lord  Bagot  ought  to  claim,  and  if  he  acted  upon  that 
opinion  it  is  much  the  same  thing  as  if  a  plaintiff  in  a 
cause  at  nisi  pritbs^  having  a  claim  of  sixty  pounds,  con- 
sisting of  three  sums  of  twenty  pounds,  which  became 
due  to  him  at  different  times,  consented  to  take  a  verdict 
for  forty  pounds.  If  the  jury  in  such  case,  at  the  sug- 
gestion of  the  plaintiff,  reduced  the  verdict  to  forty 
pounds,  he  would  be  bound  by  it,  and  could  not  after- 
wards bring  an  action  for  the  other  twenty  pounds.  It 
seems  to  me  that  he  is  equally  bound  by  his  own  act  in 
this  case  as  he  would  have  been  by  the  verdict  of  a 
jury  in  the  other,  and  that,  having  chosen  to  abandon 
his  case  once,  he  has  done  it  forever." 

In  Pinney  v.  Barnes  (17  Conn.  420),  a  suit  had  been 
brought  upon  a  removed  executors'  bond,  for  mal- 
feasance, and  a  recovery  had.  Among  the  breaches 
alleged  in  that  suit  were,  that  the  defendant  had  neg- 
lected and  refused,  upon  demand  made  therefor,  to 
pay  over  to  his  successor  the  moneys  in  his  hands  be- 
longing to  the  estate.  On  a  scire  facicbs  afterwards 
brought  on  this  judgment  to  recover  moneys  which 
were  in  the  hands  of  such  executor  to  pay  certain 
legacies,  it  was  held  that  the  former  suit  was  a  bar. 

The  authorities  from  which  I  have  quoted  go  much 
further  than  it  is  necessary  to  go  in  this  case,  except 
those  in  Pennsylvania,  which  are  the  only  ones  exactly 
in  point  that  have  come  within  my  observation. 

The  law  as  to  payment,  accord  and  satisfaction,  and 
releases,  by  analogy  throw  some  light  upon  the  same 
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qaestion ;  and  there  can  be  no  doubt  that  if  the  plaintiff 
making  a  claim,  such  as  he  made  in  the  former  action, 
which  was  disputed  by  the  defendant,  had  received 
the  sum  for  which  he  entered  judgment  on  the  offer  of 
compromise,  either  in  payment  or  as  an  accord  and 
satisfaction,  or  <;ertainly  for  a  release  of  such  claim,  he 
could  not  again  assert  a  right  of  recovery  upon  it 
(Cooper  V.  Parker,  14  Com.  B.  118 ;  S.  C.  on  appeal,  15 
Com.  B.  822). 

I  am,  therefore,  of  opinion  that  the  plaintiff's  claim 
in  this  action  to  recover  for  the  rent  which,  according 
to  his  theory,  fell  due  August  1,  and  November  1, 1877, 
was  barred  by  the  judgment  entered  on  the  offer  of 
compromise  in  the  former  action. 

'Die  judgment  must  be  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  Fseedman,  J.,  concurred. 


WILLIAM  H.   DUSENBURY,  as  Adm'b,  &o.,  Ap- 
PELLANT,    V.    CHARLES     DUSENBURY,    Rb- 

SPONDEKT. 

BMenee — duppUmmtafty  proceedings — admimon  <(f  eaktminaUon  an  in 

emlactWM. 

EzaminatioDS  taken  in  supplementary  proceedings  being  now  admis- 
sible in  evidence  under  section  2460  of  the  Code,  as  amended,  as  an 
admission  against  the  interest  of  the  party  examined,  and  against  a 
defense  he  may  set  up — the  exclusion  of  such  testimony  in  which 
defendant  swore  he  was  not  a  partner  in  a  certain  firm,  necessi- 
tates the  reversal  of  a  judgment  for  defendant  entered  on  dismissal 
of  plaintifTs  complaint,  even  though  witnesses  called  by  the  plaintiff 
testified  that  defendant  was  a  partner,  it  not  being  so  clear  that  no 
injoiy  was  done  the  plaintiff  by  the  exclusion  of  the  testimony 
offered,  as  that  the  judgment  should  nevertheless  be  sustained. 

Before  Sedgwick,  Ch.  J.,  and  Russell,  J. 

DeMed  AprU  3,  1882. 
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Appeal  from  a  judgment  for  the  defendant,  entered 
upon  the  dismissal  of  the  plaintiff's  complaint. 

The  plaintiff  sued  for  the  sum  of  $4,671,  alleging 
that  such  sum,  being  due  the  intestate  at  the  time  of 
hid  death,  had  been  collected  and  retained  by  the 
defendant. 

The  answer  alleged  that  the  defendant  and  one  Ben- 
jamin H.  Dusenbury  were  partners  of  the  plaintiff's 
intestate  under  the  firm  name  of  Thomas  Dusenbury 
&  Sons,  and  that  the  defendant  collected  such  moneys 
as  a  surviving  partner,  and  was  only  liable  to  account 
as  such  to  the  other  surviving  partner  and  the  repre- 
sentatives of  the  intestate. 

On  the  trial,  the  plaintiff  offered  in  evidence  the 
testimony  of  the  defendant  taken  in  proceedings 
supplementary  to  an  execution,  October  3,  1876,  in 
which  the  defendant  swore  that  he  was  not  a  member 
of  the  firm  of  Thomas  Dusenbury  &  Sons.  The  exclu- 
sion of  such  testimony  was  made  the  ground  of  an  ex- 
ception. 

Ira  D.  Warren^  for  appellant. 

Hall  &  Blandy^  attorneys,  and  Charles  H.  Blandy^ 
of  counsel,  for  respondent. 

By  the  Court. — Horace  Russell,  J. — This  trial 
took  place  June  20,  1881.  At  that  time  the  amend- 
ment to  section  2460  of  the  Code,  passed  April  20, 
1881,  had  not  been  published.  Before  that  amendment, 
the  section  provided  that  examinations  taken  on  sup- 
plementary proceedings  should  not  be  used  as  evidence 
against  the  party  examined  in  criminal  or  civil  pro- 
ceedings. The  amendment  struck  out  the  word  "  civil." 
At  the  time  of  the  trial,  then,  the  affidavit  of  the  de- 
fendant was  admissible  as  an  admission  against  his 
interest  and  against  the  defense  he  set  up. 

It  is  claimed  that,  notwithstanding  this  error,  the 
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judgment  ought  nevertheless  to  be  upheld,  because  it 
produced  no  harm  to  the  plaintiff,  inasmuch  as  the 
witnesses  called  by  the  plaintiff  testified  that  the 
defendant  was  a  partner. 

I  cannot  subscribe  to  that  view.  It  might  be  said 
that,  by  reason  of  the  exclusion  of  this  piece  of  testi- 
mony, which  would  have  created  an  issue  to  be  sub- 
mitted to  the  jury,  the  plaintiff  was  put  to  the 
desperate  hazard  of  calling  the  adverse  party  and 
those  friendly  to  him.  It  may  also  be  said  that  one  of 
the  witnesses  testified  to  conclusions  rather  than  facts, 
and  his  testimony  might  be  taken  in  favor  of  either 
side,  and  the  other  sustained  such  relations  to  this 
case  and  to  the  parties  as  that  the  jury  might,  had 
they  chosen,  have  discredited  his  testimony.  It  cannot 
be  said  to  have  been  impossible  that  the  firm  name, 
Thomas  Dusenbury  &  Sons,  was  employed,  and  yet 
that  the  sons  and  father  were  not  in  fact  partners  inter 
8€se,  There  is,  at  any  rate,  some  evidence  going  to 
show  that  they  were  receiving  a  certain  share  of  the 
profits  in  lieu  of  salary.  The  conclusion  reached  by 
the  learned  judge  who  presided  on  the  trial  may  have 
been  the  one  which  the  jury  would  have  reached,  and 
onght  to  have  reached,  if  the  testimony  excluded  had 
been  received.  But  we  cannot  say  that  that  is  so  clear 
as  that  if  the  jury,  with  such  testimony  before  them, 
had  reached  the  opposite  conclusion,  this  court  would 
have  been  justified  in  setting  the  verdict  aside  ;  that  is 
to  say,  it  is  not  so  clear  that  no  injury  was  done  the 
plaintiff  by  the  exclusion  of  the  testimony  offered  as 
that  the  judgment  should  nevertheless  be  sustained. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Sedgwick,  Ch.  J.,  concurred. 
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MANSFIELD  COMPTON,  Appellant,  v.  JOHN  O. 
WHITEHOUSE,  et  al.,  Respondents. 

Attorney  and  dient — agreement  for  eompeneatian^  eenetntetion  of, — Mo- 
tion to  rewoe  action. 

W.  and  H.,  who  had  recovered  a  judgment  against  S.,  employed  plaintiff 
to  resist  S.'s  application  to  be  relieved  from  the  judgrment,  agreeing 
that  he  ''should  have  one-half  of  the  judgment  and  should  receive 
one-half  of  the  money  that  should  thereafter  be  collected  and  re- 
ceived thereon."  W.  and  H.  having  died,  plaintiff  brought  this  action 
against  the  executors  of  each,  individually,  and  as  executors,  alleg- 
ing that  defendants  received  from  S.,  without  plaintiff's  knowledge 
or  consent,  the  amount  of  the  judgment  and  satisfied  the  judgment 
of  record ;  and  claiming  an  accounting. 

MM^  that  such  agreement  amounted  to  no  more  than  fixing  plaintiff's 
compensation  at  one-half  of  whatever  should  be  collected  on  the 
judgment,  and  did  not  contemplate  that  W.  and  H.  should  be  (mo- 
vented  from  collecting  the  judgment  and  satisfying  it;  that  the  col- 
lection of  the  judgment  by  the  executors  of  W.  and  H.  was  an  act 
done  in  their  representative  capacity,  and  plaintiff  has  his  right 
of  action  to  recover  the  amount  so  collected;  but  that  plaintiff 
does  not  state  a  cause  of  action  against  the  defendants  individually, 
and  therefore,  the  motion  to  revive  the  action  against  the  person- 
al representatives  of  defendant  Whitehouse  was  properly  denied. 

Before  Fbeedman  and  Russell,  JJ. 

Decided  AprU  8,  1882. 

Appeal  from  an  order  denying  a  motioh,  made  by 
the  plaintiff,  to  revive  the  action  against  the  personal 
representatives  of  John  O.  Whitehonse,  who  has  died 
since  the  action  began. 

The  complaint  was  entitled  ^^  Mansfield  Compton  v. 
John  O.  Whitehouse  and  Henry  Elliott,  and  John  0. 
Whitehouse  and  Henry  Elliott,  as  executors  of  the 
last  will  testament  of  Joseph  O.  Whitehouse,  de- 
ceased, and  Henrietta  Hollingshead  and  Charles  Aik- 
man,  as  executors  of  the  last  will  and  testament  of 
William  M.  Hollingshead,  deceased." 

It  alleges  that  in  September,  1867,  Joseph  T.  White- 
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hoase  and  William  M.  Hollingshead,  as  partners,  re- 
covered a  judgment  for  |1,074,  against  one  Abraham 
Solomon,  from  which  judgment,  which  carried  a  right 
of  arrest,  Solomon  sought  to  be  discharged  by  various 
proceedings  in  bankruptcy  and  in  the  court  of  common 
pleas  ;  that  Whitehouse  and  Hollingshead  employed 
the  plaintiff  to  resist  Solomon's  applications  to  be  re- 
lieved from  the  judgment,  agreeing  that  for  such  serv- 
ices the  plaintiff  should  have  one-half  of  the  judg- 
ment and  should  have  and  receive  one-half  of  the  money 
that  should  thereafter  be  collected  and  received  there- 
on. The  plaintiff  claims  that  he  performed  his  contract 
and  prevented  Solomon's  discharge,  and  that,  there- 
after, Whitehouse  and  Hollingshead  having  died — the 
former  in  1869  and  the  latter  in  1871 — the  persons 
named  in  the  title  of  this  action  were  appointed  their 
executors,  and  that  afterwards,  on  June  28,  1871,  the 
defendants  received  from  Solomon,  without  the  knowl- 
edge or  consent  of  the  plaintiff,  the  amount  of  the 
judgment,  and  satisfied  the  judgment  of  record. 

The  plaintiff  now  claims  that  being  entitled  to  one- 
half  of  the  amount  recovered  by  the  defendants,  ho  is 
entitled  to  an  accounting  on  the  equity  side  of  the 
court. 

The  defendants  deny  the  agreement,  deny  that  they 
received  the  full  amount  of  the  judgment  from  Solomon, 
bnt  allege  that  it  was  compromised  at  $215  ;  allege  a 
release  by  the  plaintiff  to  Solomon  of  his  interest ;  al- 
lege that  they  were  appointed  executors  in  1870,  pub- 
lished the  usual  notices,  and  were  discharged  from  their 
trust  in  1879,  the  plaintiff  having  made  no  claim  against 
them. 

John  O.  Whitehouse  died  in  August,  1881,  where- 
upon this  motion  to  revive  the  action  against  his  ex- 
ecutors was  made. 

Mansfield  ComptoUy  appellant  in  person. 

Vol.  XVL— 14 
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ATxmzo  C.  Farnham^  for  respondents. 

By  the  Court.— Horace  Russell,  J. — This  mo- 
tion was  made  below,  and  the  appeal  from  the  order 
denying  it  was  argued  before  us,  on  the  assamption 
that  the  plaintiff  had  stated  in  his  complaint  a  cause  of 
action  against  the  defendants  personally,  as  well  as 
against  them  as  executors  of  their  respective  testators. 
The  argument  was  that  the  alleged  injurious  acts  of  the 
executors  of  Whitehouse  and  HoUingshead,  as  stated 
in  the  complaint,  were  in  exercising  control  and  domin- 
ion over  the  plaintiff's  part  of  the  judgment  and  in  re- 
ceiving his  part  of  the  produce  thereof,  behind  his  back 
and  without  his  knowledge  or  assent,  and  did  not  con- 
sist merely  in  breaches  of  the  decedent's  promises. 

The  contract,  as  alleged  between  the  plaintiff  and  the 
decedent,  stated  in  the  view  most  favorable  to  the 
plaintiff,  did  not  contemplate  that  they  should  be  pre- 
vented from  collecting  the  judgment  and  satisfying  it. 
If  the  deceased  had  a  right  to  collect  it,  their  executors 
had.  The  plaintiff  claims  that  he  was  to  have  one- 
half  the  judgment  or  one-half  of  whatever  amount 
should  be  collected  thereon.  It  cannot  be  said  that 
this  per  se  made  him  the  legal  owner  of  one-half  the 
judgment  as  it  stood  upon  the  record.  It  amounts  to 
no  more  than  fixing  his  compensation  at  one-half  of 
whatever  should  be.coUected  upon  the  judgment;  that 
is  to  say,  it  was  a  contract  between  the  deceased  that 
in  the  event  of  their  ever  collecting  anything  on  the 
judgment,  they  would  pay  to  the  plaintiff  one-half  of 
the  sum  so  collected.  It  cannot,  then,  be  said  that  it 
would  have  been  a  wrongful  act  in  them,  as  against  the 
plaintiff,  to  collect  and  to  satisfy  the  judgment,  with  or 
without  the  plaintifFs  knowledge,  nor  was  it  wrongful 
in  their  executors  to  do,  with  reference  to  a  judgment 
standing  in  their  name,  what  they  would  have  had  the 
right  to  do  if  living.  It  was  an  act  done  in  their  rep- 
resentative capacity — simply  the  collection  of  the  assets 
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of  the  deceased,  and  the  plaintiff  had  his  right  of  action 
to  recover  upon  his  contract  the  amount  agreed  to  be 
I)aid  him  by  the  deceased.    And  that  was  all. 

The  complaint  does  not  state  a  cause  of  action 
against  the  defendants  individually,  and  the  motion  to 
revive  the  action  against  the  personal  representatives 
was,  therefore,  properly  denied. 

The  order  appealed  from  must  be  affirmed,  with 
costs. 


Preedman,  J.,  concurred. 


MANSFIELD  COMPTON,  Appellant,  v,   HENRY 
ELLIOTT,  ET  AL.,  Impleaded,  Respondent.* 

statute  of  limitations. — Release. 

The  complaint  alleged  that  plaintiff,  having  obtained  a  judgment  for 
defendant's  testator  against  one  8.,  was  employed  by  said  testator  to 
resist  proceedings  by  S.  to  be  relieved  from  the  same,  upon  an  agree- 
ment that  he  ^*  should  have  one-half  of  said  judgment,  and  should 
have  and  receive  one-half  of  the  money  that  should  be  collected  and 
received  thereon ;"  that  thereafter  defendant  and  his  co-executors 
without  plaintiff's  knowledge  collected  said  judgment  and  satisfied 
it  of  record ;  an  accounting  was  prayed  for.  Held  (on  demurrer  to 
the  defense  that  the  cause  of  action  did  not  accrue  within  ten  years 
prior  to  the  commencement  of  the  action),  that  the  six  years'  limi- 
tation should  apply,  the  action  being  on  express  contract  notwith- 
standing an  accounting  was  asked ;  that  no  demand  was  necessary 
to  set  the  statute  running;  and  therefore  ten  years  had  elapsed  since 
the  cause  of  action  accurred. 

Upon  demurrer  to  the  defense  that  plaintiff  had  by  release  under  seal 
released  S.  from  the  judgment,  in  consideration  of  the  payment  to 
him  by  S.  of  $100,  and  that  said  sum  was  received  in  satisfac- 
tion of  the  subject-matter  of  the  action, — Heldj  that  a  party  may 
release  a  cause  of  action  against  one  person  upon  a  consideration 
flowing  from  another. 


*  See  Compton  v.  Wbitehoose,  ant^  p.  208. 
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Before  Sedgwick,  Ch.  J.,  Freedman  and  Russell,  J  J. 

Decided  April  8,  1882. 

Appeal  by  the  plaintiff  from  an  order  overruling 
demurrers  to  defenses  alleged  in  the  answer,  and 
from  the  judgment  entered  upon  such  order. 

The  complaint  alleged  that  on  September  3,  1867, 
Joseph  T.  Whitehouse  and  William  H.  Hollingshead, 
as  partners,  recovered  a  judgment  for  $1,074.62  against 
one  Abraham  Solomon,  and  that,  in  1867  and  1868, 
Solomon,  being  engaged  in  endeavors  to  relieve  him- 
self from  the  judgment,  by  bankruptcy  proceedings, 
and  from  the  orders  of  arrest  granted  in  the  action,  the 
judgment  creditors  agreed,  in  consideration  of  the 
plaintiff's  preventing  Solomon's  discharge,  that  he 
"  should  have  one-half  of  the  said  judgment,  and  should 
have  and  receive  one-half  of  the  money  that  should 
thereafter  be  collected  and  received  thereon.  "  It  then 
alleged  the  performance  of  the  conditions  on  his  part, 
the  death  of  Whitehouse  and  Hollingshead, — the  former 
in  1869  and  the  latter  in  1871, — the  appointment  of  the 
defendant  as  one  of  the  executors  of  Hollingshead  ;  and 
*that,  on  June  28, 1871,  the  defendant  and  his  co-execu- 
tors, without  the  knowledge  of  the  plaintiff,  collected 
from  Solomon  the  amount  of  the  judgment,  and  satisfied 
it  of  record  ;  and  it  asks  judgment  against  them  in  their 
representative  capacity  and  as  individuals,  that  they  ac- 
count to  him  for  one-half  the  amount  of  the  judgment. 

Among  other  defenses,  this  defendant  alleged  that 
the  cause  of  action  stated  in  the  complaint  did  not  ac- 
crue within  ten  years  before  the  commencement  of  the 
action.  The  other  defense  demurred  to,  was  that  the 
plaintiff,  before  the  commencement  of  the  action,  for  the 
consideration  of  $100  paid  him  by  Solomon,  released 
and  discharged  Solomon  from  the  judgment,  and 
especially  one-half  thereof  ;  that  the  release  was  under 
seal,  dated  January  6,  1881,  and  that  'Hhe  said  one 
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hundred  dollars  was  received  by  the  plaintiff  in  full 
satisfaction  of  all  his  real  and  pretended  rights  and 
claims  in  the  subject-matter  of  the  action." 

Mansfield  ComptoUj  appellant  in  person. 

-4..  C.  Farnham,  for  the  defendant. 

Bt  the  Court. — ^Horace  Russell,  J.— On  the  ar- 
gument the  defense  of  the  statute  of  limitations  was 
discussed  as  if  it  were  a  demurrer,  alleging  that  on  the 
&ce  of  the  complaint  it  appeared  that  the  plaintiff's 
cause  of  action  did  not  accrue  within  ten  years  before 
the  beginning  of  the  action,  and  much  was  said  on  the 
subject  whether  or  not  the  statute  began  to  run  from 
the  time  when  the  moneys  were  collected  by  the 
defendant,  or  only  from  the  time  of  a  demand  made  by 
the  plaintiff.  It  is  not  a  demurrer,  and  cannot  be  treated 
as  such.  We  are  concerned  to  know,  not  whether  the 
answer  can  be  proved,  but  whether,  if  proved,  it  consti- 
tutes a  good  defense.  The  answer  employs  the  usual 
form  in  pleading  the  statute  of  limitations.  The  alle- 
gation is  that  the  plaintiff's  cause  of  action  did  not 
accrue  within  ten  years,  and  the  demurrer  admits,  for 
present  purposes,  that  the  allegation  is  true.  We  can 
look  to  the  complaint  only  to  ascertain  the  nature  of 
the  cause  of  action,  not  when  it  accrued.  It  becomes 
necessary,  therefore,  to  consider  only  whether  the  cause 
of  action  sued  on  was  one  barred  by  the  statute  in  ten 
years.  We  think  it  was  barred  in  six  years,  by  subd.  1 
of  §  382  of  the  Code,  being  really  a  cause  of  action  on 
express  contract.  Under  certain  circumstances  the 
plaintiff  might  perhaps  have  brought  a  suit  in  equity 
to  charge  a  specific  fund,  but  it  is  now  too  late,  and  his 
allegations  and  demand  for  an  accounting  are  not 
enough  to  make  this  an  <action  in  equity.  But  it  is  not 
necessary  so  to  decide  for  the  purposes  of  this  appeal, 
and,  as  §  388  of  the  Code  provides  that  the  time  of 
limitation  for  all  actions  not  specifically  provided  for 
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in  ofher  sections  shall  be  ten  years,  ten  years  is  cer- 
tainly the  extreme  limit  of  the  statute  upon  the  cause 
of  action  set  up  in  the  complaint.  It  follows  that  the 
demurrer  to  this  defense  was  properly  overruled. 

As  it  is  likely  that  on  the  trial  of  the  action  the 
question  may  again  arise  whether  it  was  necessary  that 
there  should  be  a  demand  in  order  to  set  the  statute  run- 
ning, we  will  say  we  are  clearly  of  opinion  that  it  was 
not  (Herrick  v.  Wolverton,  41  N.  Y.  581,  596  ;  Hirst  v. 
Brooks,  50  Barb.  334 ;  Wheeler  «.  Warner,  47  iV.  Y.  519). 

It  is  only  in  cases  of  deposit  (Payne  v,  Gardner,  29 
JSr.  Y.  146  ;  Thomson  v.  Bank  of  Brit.  N.  A.,  82  Id.  1), 
or  where  the  holder  of  the  money  has  an  express 
(Boughton  V.  Flint,  74  N.  Y.  476)  or  implied  right  to 
retain  it  until  a  demand,  that  a  demand  is  necessary  to 
set  the  statute  running. 

We  have  already  expressed  the  opinion  that  the 
plaintiffs  cause  of  action  arises  out  of  contract.  His 
right  to  maintain  an  action  was  perfect  as  soon  as  the 
moneys  were  collected  by  the  defendant.  It  became 
their  duty,  assuming  his  allegations  to  be  true,  to  pay 
over  the  moneys  to  him  at  once,  and  no  demand  on  his 
part  was  necessary  before  bringing  suit  (Stacy  o. 
Graham,  4  Kern.  492).  The  beginning  of  a  suit  would 
itself  have  been  a  sufficient  demand.  The  statute  of 
limitations  then  began  to  run  from  the  time  the  moneys 
were  received  by  the  defendants.  It  is  like  any  other 
case  where  A.  agrees  to  pay  B.  a  certain  sum  of  money 
upon  the  happening  of  a  certain  event.  B.'s  right  of 
action  accrues  upon  the  happening  of  the  event,  and 
the  statute  of  limitation  begins  to  run  from  that  time 
(Bruce  v.  Tilson,  25  iY.  Y,  1 J4 ;  Adams  v.  Fort  Plain 
Bank,  36  Id.  255;  Mygatt  v.  Wilcox,  43  Id.  306; 
Quackenbusli  v.  Ehle,  5  Barb.  469  ;  Foot  o.  Farrington, 
41  N.  Y.  164).  No  demand  is  necessary  before  begin- 
ning an  action  against  one  who  receives  money  to 
another  s  use  (Howard  v.  France,  43  iT.  Y.  593). 
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As  to  the  Other  defense  demurred  to,  we  are  not 
called  upon  to  determine  what  the  construction  of  the 
release  actually  given  should  be;  the  paper  itself  is 
not  before  us;  we  must  take  it  as  stated  in  the 
answer,  and  the  allegation  that  $100  was  received 
in  full  satisfaction  of  the  plain tifiTs  claim  and  all 
his  real  and  pretended  rights  and  claims  in  the  sub- 
ject-matter of  this  action,  was  enough  to  constitute  a 
good  defense.  A  party  may  release  a  cause  of  action 
against  one  person  upon  a  consideration  flowing  from 
another  (Tuckerman  v.  Sleeper,  9  Cti^h.  177 ;  Cook  v. 
Lister,  18  Com.  Bench  N,  S.  643 ;  Harrison  v.  Hicks,  1 
Port  [Ala.}  423). 

The  result  is,  the  order  and  judgment  appealed  from 
must  be  affirmed  with  costs,  with  leave  to  withdraw 
the  demurrers  on  payment  of  costs. 

Sedgwick,  Ch.  J.,  and  Preedmak,  J.,  concurred. 


NOAH  WHEATON,  Appellant,   v.  RICHARD  S. 

NEWCOMBE,  Respondent. 

Attorney  and  dient — costs  "belong  to  dient— false  representation  as  to 
amount  collected — settlement  between. — Honsuit^power  to  direct. 

Under  the  Code,  the  costs  in  aa  action  belong  to  the  party;  the  at- 
torney has  simply  a  lien  for  the  amount  of  his  compensation,  whether 
measured  by  the  costs  or  otherwise. 

Upon  settlement  with  his  attorney,  a  client  is  justified  in  relying 
upon  the  attorney's  word  as  to  the  amount  collected  on  the  judg- 
ment, without  doubt  or  inquiry  as  to  the  accuracy  or  verity  of  the 
statement. 

That  an  attorney,  upon  a  settlement  with  liis  client,  represents  that  the 
sum  recovered  under  a  judgment,  was  an  amount  equal  to  the 
original  claim  and  interest,  whereas  including  costs  it  was  a  much  | 

larger  sum,  and  the  client,  believing  and  relying  upon  such  state-  i 

ment,  accepts  said   first  named   amount  in   settlement — furnishes 
ground  for  an  action  of  deceit  against  the  attorney. 

The  power  of  a  judge  to  direct  a  uonsuit  is  limited  to  a  case  where 
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there  is  no  eyidence  to  support  a  verdict  for  plaintiff,  and  where  no 
inferences  can  be  drawn  from  the  undisputed  evidence  favorable  to 
plaintiff. 

Before  Russell  and  Arnoux,  JJ. 

Bedded  April  8,  1882. 

Appeal  from  judgment  entered  on  a  verdict  di- 
rected for  defendant. 

This  was  an  action  brought  by  a  client  against  his 
attorney  for  deceit. 

The  facts  are  stated  in  the  opinion. 

Hart  &  BambergerjSiitoTnej&j  and  M.  L.  Townsendy 
of  counsel,  for  appellant. 

R,  S,  Newcomby  respondent  in  i)erson,  and  Willia'm 
FuUerton^  of  counsel. 

By  the  Court. — Arnoux,  J. — ^The  complaint 
alleges  that  the  defendant,  as  attorney,  had  col- 
lected $2,175  on  two  judgments  recovered  by  plaintiff; 
that  defendant,  to  induce  plaintiff  to  accept  a  certain 
sum  in  settlement,  had  represented  that  only  $1,134.41, 
had  been  so  collected,  and  that  plaintiff  had  made 
such  settlement  relying  on  such  statement.  The 
answer  admits  the  collection  of  the  moneys,  but 
sets  up  that  the  excess  above  said  sum  of  $1,134.41  was 
the  amount  of  the  costs,  and  that  the  plaintiff  is  not  the 
real  party  in  interest. 

Upon  the  trial,  plaintiff  testified  that  on  or  about 
December  1, 1875,  defendant  stated  to  plaintiff  that  the 
matters  were  settled,  and  said,  **  there  was  the  account.'' 
This  was  entitled  ''Noah  Wheaton,  in  account  with 
Richard  S.  Newcombe,"  and  upon  its  face  was  the  fol- 
lowing entry:  ''Amount  recovered,  $1,134.41."  The 
plaintiff  further  testified  that  about  a  fortnight  after- 
wards, he  called  upon  defendant  for  the  purpose  of 
settling,  when  he  said,  referring  to  said  account : 
*'  There  is  the  account ;  take  that  or  nothing."    He  fur~ 
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ther  testified  that  at  the  time  the  statement  was  handed 
to  him,  he  supposed  that  $1,134.41  was  all  that  the  de- 
fendant had  collected  in  the  case  ;  that  a  year  after,  he 
met  Mr.Fay,one  of  the  judgment  debtors,  with  whom  he 
had  a  conversation,  and  up  to  that  time  he  had  no 
knowledge  that  the  amount  obtained  in  the  action  was 
any  other  than  what  was  stated  in  said  account.  It 
appeared  in  evidence  that  the  original  judgment  was 
appealed  tothe  general  term,  and  to  the  court  of  appeals, 
and  was  affirmed  with  costs ;  that  the  amount  stated  in 
the  account  was  simply  the  amount  of  the  debt  and  in- 
terest, without  the  costs;  and  that  at  different  times, 
the  costs  were  alluded  to  in  the  presence  of  Mr.  Quack- 
enboss,  the  assignee  of  the  claim,  if  not  in  the  presence 
of  the  plaintiff  himself.  So  that,  notwithstanding  the 
explicit  denial  of  the  plaintiff  of  knowledge,  his  state- 
ments on  that  subject  might  be  regarded  with  suspicion. 
The  learned  judge  who  tried  the  cause  was  so  impressed 
thereby  that,  although  when  the  plaintiff  rested,  he 
refused  a  motion  for  a  nonsuit,  on  this  admirable  state- 
ment of  the  law  :  '^  On  a  motion  for  a  nonsuit  evidence 
is  to  be  taken  in  the  light  most  favorable  to  the  plaint- 
iff, and  regardless  of  any  explanation  which  can  be 
offered  by  the  defendant," — nevertheless,  on  the  close  of 
the  whole  case,  he  granted  the  nonsuit  upon  the  ground 
that  he  was  satisfied  upon  the  evidence  that  plaintiff  had 
means  of  knowledge,  or  did  possess  knowledge,  at  the 
time  he  settled  with  defendant,  that  the  costs  had  also 
been  recovered,  ^^notwithstanding  tTiat  he  testified  to 
the  contrary ''^ 

In  granting  the  motion  we  think  the  learned  judge 
erred.  Where  there  is  a  conflict  of  evidence,  the  judge 
in  the  first  instance  is  bound  to  submit  the  case  to  the 
jury  (Nourry  v.  Lord,  2  Keyes,  617  ;  Howell  v,  Gould, 
3  Id.  422;  Dunham  v.  Troy  Union  R.  R.  Co.,  3  Id. 
643 ;  Fellows  v.  Barton,  66  Barb.  608 ;  Pish  v.  Davis, 
VH  Id.  122);  although  he  may  subsequently  set  aside 
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the  verdict  as  against  the  weight  of  evidence.  His 
power  to  direct  a  nonsuit  is  limited  to  a  case  where 
there  is  no  evidence  to  support  a  verdict  for  plaintiff, 
and  where  no  inferences  can  be  drawn  from  the  undis- 
puted evidence  favorable  to  plaintiff  (Dunham  v.  Troy 
Union  R.  R.  Co.,  1  Abb.  App.  Dec.  665,  568;  Colt  c. 
Sixth  Ave.  R.  R.,  49  If.  Y.  671 ;  Clemence  v.  City  of 
Auburn,  66  Id.  334,  338 ;  Thompson  v.  Dickerson,  12 
Barb.  108,  111;  Philips  v.  Wilpers,  2  Lans.  389; 
Beckett  v.  Taylor,  55  Ifow.  Pr.  126;  Thompson  v, 
Lumley,  50  Id.  105 ;  Carl  v.  Ayres,  53  K  Y.  14).  The 
fact,  therefore,  that  there  was  a  conflict  of  evidence, 
made  it  the  duty  of  the  court  to  submit  that  question 
to  the  jury.  The  question  then  to  be  considered  is 
whether  the  statement  was  untrue,  or  whether  there 
was  a  suppressio  veri  that  amounted  to  a  suggeslio 
falsi. 

Under  the  Code  the  costs  belong  to  the  party  (Stow 
V.  Hamlin,  11  H(m.  Pr.  452 ;  Garr  v.  Mairet,  1  HilL 
498 ;  Easton  v.  Smith,  1  E.  D.  Smith,  318 ;  Moore  v. 
Westervelt,  3  Sandf.  762 ;  Bartle  v.  Gilman,  18  N.  Y. 
260,  262 ;  Van  Every  v.  Adams,  10  /.  &  8.  126).  The 
attorney  simply  has  a  lien  for  his  compensation, 
whether  it  is  to  be  measured  by  the  amount  of  the 
costs  or  otherwise  (Rooney  v.  Second  Ave.  R.  R.  Co., 
18  N.  Y.  368;  Macgregor  v.  Comstock,  28  Id.  237; 
Marshall  v.  Meech,  51  Id.  140;  Wright  v.  Wright,  70 
Id.  100 ;  Pulver  v.  Harris,  52  Id.  73 ;  Crotty  v.  Mc- 
Kenzie,  10  J.  &  S.  192,  where  the  authorities  are  col- 
lated). The  costs  do  not  primarily  belong  to  the  at- 
torney. So  that,  when  the  defendant  collected  the 
whole  amount  of  the  judgment  ($2,175),  and  repre- 
sented that  the  amount  recovered  was  $1,134.41,  he  at 
least  inadvertently  made  an  incorrect  statement.  There 
was  a  suppression  of  the  facts  that  might  have  deceived 
the  plaintiff.  Besides  that,  although  the  judgments 
amounted  to  more  than  the  sum  stated,  and  that  might 
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have  been  known  to  plaintiff,  the  last-named  sum 
might  have  been  the  entire  amount  recovered,  and  the 
plaintiff  might  have  so  believed.  He  was  not  bound  to 
doubt  or  inquire  into  the  accuracy  or  verity  of  such 
statement.  He  had  the  right  to  rely  upon  the  word  of 
his  own  attorney.  The  case  of  White  v.  Seaver  (26 
Barb.  235),  cited  by  counsel  for  respondent,  is  not  an 
authority  in  this  case.  There  the  action  was  for  false 
representation  regarding  the  title  to  real  estate.  Title 
to  real  estate  is  matter  of  record,  and  the  rule  invoked 
does  not  apply  in  a  case  of  money  had  and  received. 

We  do  not  mean  in  the  slightest  degree  to  reflect 
upon  or  even  to  criticise  the  conduct  of  the  defendant 
in  this  case.  We  simply  are  bound  to  declare  the  law, 
that  as  there  was  a  conflict  of  evidence  upon  a  material 
question,  however  improbable  the  statement  of  tlie 
plaintiff  might  have  been,  it  was  the  duty  of  the  judge 
to  submit  it  to  the  jury,  and  permit  them  to  weigh  the 
evidence  and  determine  the  fact. 

The  judgment  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Russell,  J.,  concun*ed. 


HENRY  A.   BATE,   Appellant,    v.  WILLIAM  0. 
McDowell,  et  al.,  respondents. 

Attachment—deposit  in  lieu  of  undertaking. 

Upon  an  application  for  an  attachment  the  undertaking  required  by 
section  t40  of  the  Code  of  Civil  Procedure  must  be  given,  and  the 
judge  has  no  power  to  accept  a  deposit  of  money  in  lieu  thereof. 

Before  Spn)G WICK,  Ch.  J.,  and  Russell,  J. 

Decided  Apnl  8,  1882. 

Api)eal  by  plaintiff  from  order  setting  aside  attach- 
ment issued  under  section  633  of  the  Code  of  Civil 
Procedure. 
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In  applying  for  the  order  of  att^hment,  in  Ilea  of  an 
undertaking,  a  sum  of  money  was  deposited.  This 
was  made  one  of  the  grounds  of  setting  aside  the 
attachment.  On  this  point,  Jndge  Fbeedman  said, 
'*  The  attachment  should  be  vacated,  because  the  under- 
taking required  to  be  given  by  section  640  was  not 
given.  Though  the  attachment  on  its  face  recites  that 
the  plaintiff  gave  the  undertaking  required  by  law, 
yet  no  undertaking  of  any  sort  was  given,  and  hence 
there  is  nothing  that  can  be  amended.  The  provision 
that  the  judge,  before  granting  the  warrant,  most 
require  a  written  undertaking  with  sufficient  sureties  to 
the  effect  as  prescribed  by  section  640,  is  mandatory, 
and  as  in  the  case  of  an  attachment  no  provision  exists, 
as  in  some  other  cases  pursuant  to  which  the  under- 
taking may  be  dispensed  with  or  something  else 
accepted  in  lieu  of  it,  the  judge  who  granted  the  attach- 
ment had  no  power  to  accept  a  form  of  security 
different  from  tliat  prescribed  by  the  statute  and  the 
effect  of  which  may  give  rise  to  dispute." 

John  Brooks  Leavitt,  for  appellant. 

James  A.  McGreery^  for  respondent. 

Per  Curiam. — Order  appealed  from  affirmed  with 
costs,  on  the  opinion  below,  as  to  the  effect  of  not  filing 
the  undertaking. 


LEWIS   S.  CHASE,   Appellant,  tj.  THE  SECOND 
AVENUE   RAILROAD  CO.,  Respondent. 

Cont/racitfor  advertising  privilege — Tiature  of— presumption  as  to  eonUnu- 

ance, — Statute  of  frauds, 

PlaiDtiff  and  defendant  entered  into  a  written  contract  whereby  de- 
fendant allowed  plaintiff  to  place  advertisements  in  its  cars  for  two 
years  ending  December  80,  1878,  plaintiff  to  pay  $100  monthly. 
After  the  first  term  plaintiff  continued  to  put  advertisements  in  said 
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cars,  defendant  stating  as  to  compensation,  *'  Let  it  go  on  at  the 
same  rate."  No  other  agreement  was  made.  On  March  21,  1881, 
defendant  notified  plaintiff  that  the  advertisements  must  be  removed 
on  May  1,  following,  which  not  being  done,  defendant  removed 
them.  It  appeared  that  when  the  original  contract  was  made,  plaint- 
iff stated  that  his  business  was  to  obtain  contracts  to  put  advertise- 
ments in  the  cars,  and  that  a  privilege  from  defendant  for  one  year 
only  would  be  of  no  use  to  him.  The  complaint  charged  that  on 
December  30,  1882,  a  new  agreement  for  two  years  was  entered  into, 
and  claimed  damages  for  its  breach. 
Eeld^  on  appeal  from  decision  of  single  judge,  the  court  considering 
only  the  facts,  that  the  privilege  was  rightfully  terminated  by 
defendant.  Rubsell,  J.,  dissenting.  Held,  that  the  contract  was 
analogous  to  the  letting  of  a  chattel,  that  notwithstanding  plaint- 
ift^s  statement  at  the  time  of  making  the  original  agreement,  the 
contract  at  the  time  plaintiff's  advertisements  were  wrongfully  re- 
moved, must  be  deemed  to  have  been  from  year  to  year. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Russell,  J  J. 

Decided  May  1,  1882. 

Api)eal  by  plaintiff  from  judgment  dismissing  com- 
plaint, entered  apon  decision  of  judge  at  trial  term,  a 
jury  having  been  waived. 

The  plaintiff  and  defendant  entered  into  a  contrac  t 
in  writing,  whereby  the  defendant  was  to  allow  the 
plaintiff  to  place  certain  advertisements  in  the  cars  of 
the  company,  for  two  years,  to  end  on  December  30, 
1878,  and  the  plaintiff  was  to  pay  $100  monthly.  The 
parties  proceeded  under  the  contract  down  to  Decem- 
ber 30,  1878. 

The  plaintiff  testified  on  the  trial  that  at  the  time  of 
making  the  contract,  he  informed  the  officers  of  the 
defendant  that  his  business  was  to  get  advertisements 
and  make  contracts  with  parties  by  the  year,  or  as  near 
to  it  as  he  could,  and  put  them  in  the  cars  ;  that  he 
could  not  possibly  make  the  contract  with  the  defend- 
ant for  one  year,  because  the  contract  he  could  make 
the  next  day  would  run  past  such  a  lease;  that  he 
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could  not  do  anything  at  all  on  one  year,  because  he 
took  all  his  business,  as  near  as  he  possibly  could, — that 
is  seven-eighths  of  it, — on  yearly  contracts  for  advertis- 
ing ;  that  he  could  not  take  a  lease  for  one  year,  as  it 
was  impossible  for  him  to  carry  on  his  business,  with- 
out having  a  lease  for  more  than  one  year. 

At  the  end  of  the  first  term,  the  plaintiff  continued 
the  business  of  advertising  in  the  car,  and  as  to  the 
amount  of  compensation  to  the  defendant,  its  officer 
said,  let  it  go  on  at  the  same  rate.  There  was  no  new 
written  contract  after  the  first  one.  On  March  21, 
1881,  the  defendant  gave  to  the  plaintiff  notice,  that 
on  the  following  1st  of  May,  he  must  remove  the 
advertisements  from  the  car.  On  that  day,  the  defend- 
ant not  complying  with  the  notice,  the  defendant  took 
the  advertisements  from  the  car. 

The  complaint  charged,  on  December  30, 1880,  that 
there  was  an  agreement  between  the  parties,  "  whereby 
the  said  lease  was  further  renewed  for  the  space  of  two 
years  therefrom,"  and  that  the  removal  by  the  defend- 
ant was  a  breach  of  that  agreement,  and  claimed 
damages  for  his  being  "deprived  of  the  opportunity 
of  making  new  contracts  for  the  remainder  of  the  two 
years." 

HutchiTis  &  Plait^  attorneys,  and  Austin  O.  Fox^ 
of  counsel,  for  respondent. 

John  Brooks  Leavitt^  attorney,  and  James  8.  L. 
Cummins^  of  counsel,  for  appellant. 

By  the  Court. — Sedgwick,  Ch.  J. — If,  as  the  com- 
plaint claimed,  the  contract  for  renewal,  after  December 
30, 1878,  was  for  the  further  term  of  two  years,  it  was 
void,  under  the  statute  of  frauds,  as  being  a  contract 
that  by  its  terms  was  not  to  be  performed  within  one 
year. 

The  further  claim  is  made,  in  view  of  this  conclu- 
sion, that  at  least  the  contract  must  be  intended  as  one 
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from  year  to  year.  This  position  is  taken  upon  the 
proposition,  that  if  the  time  of  the  duration  of  the  con- 
tract is  not  specified,  it  will  be  intended  to  be  for  the 
tdme  that  the  circumstances  show  it  must  last  to  be 
nsef  nl  to  the  party  who  takes  it ;  or  that  is  equitable 
under  the  circumstances.  As  to  this,  the  facts  were  bo 
decisive,  that  it  is  unnecessary  to  eicamine  how  far,  if 
at  all,  the  legal  proposition  involved  is  correct.  The 
plaintiff  expressly  testified  that  a  contract  for  a  year 
would  not  suit  his  business ;  that  it  was  impossible  to 
carry  on  the  business  without  having  the  right  for  more 
than  one  year.  Such  being  the  term  which  would  be 
implied  from  the  circumstances  of  the  business,  a  con- 
tract for  it,  if  not  in  writing,  could  not  be  performed 
witliin  a  year,  and  would  be  void. 

Indeed,  if  we  again  look  at  the  circumstances,  the 
kind  of  termination  used  by  defendant  as  to  time  was 
suited  to  the  needs  of  the  plaintiff.  It  is  plain  that  his 
contracts  with  advertisers  did  not  end  on  any  one  day, 
much,  less  on  the  30th  of  each  December.  There  is  noth- 
ing to  show  that  at  the  end  of  December^  1882,  he 
would  not  have  on  hand  implied  engagements,  as  nu- 
merous as  he  had  in  March,  1881,  when  the  notice  was 
given.  He  gave  no  evidence  to  show  what  notice  to 
terminate,  short  of  a  year,  would  be  reasonable,  if  such 
a  test  were  the  one  to  be  applied.  The  notice  of  five 
weeks  given,  gave  him  warning  to  stop  making  new 
contracts,  and  there  is  nothing  to  show  that  it  was  not 
sufficient  for  other  purposes. 

I  examine  only  the  facts,  without  intending  to  state 
the  true  rule  of  law  to  be  applied. 

Judgment  affirmed,  with  costs. 

The  defendant  appealed  from  an  order  which  should 
be  affirmed  with  $10  costs. 

Fbeedman,  J.,  concurred. 

Horace  Russell,  J.— [Dissenting.]— I  find  myself 
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unable  to  agree  to  the  conclusion  reached  by  the 
learned  chief  judge.  It  seems  to  me  he  magnifies  the 
importance  of  the  plain tifTs  opinion  that  a  contract  for 
less  than  two  years  would  be  of  no  value  to  him.  I 
cannot  think  that  the  rights  of  the  parties  are  to  be 
determined  by  any  such  consideration,  or  that,  because 
we  cannot  give  the  plaintiff  all  he  asks,  we  should, 
therefore,  give  him  nothing. 

The  question  is,  as  it  seems  to  me,  what  contract,  if 
any,  arose  by  implication  from  the  fact  that  after  the 
termination  of  the  time  agreed  upon,  the  plaintiff  con- 
tinued to  pay,  and  the  defendant  to  receive,  rent,  of 
the  same  amount,  and  in  the  same  manner,  as  under  the 
contracts. 

The  plaintiff's  claim  is  that  the  acts  of  the  parties 
created,  by  implication  of  law,  a  new  contract  for  the 
period  of  two  years,  whereas  the  defendant  contends — 
and  on  that  theory  the  complaint  was  dismissed — that 
after  the  expiration  of  the  period  agreed  upon,  the 
plaintiff  was  a  mere  licensee,  and  the  defendant  had  a 
right  to  revoke  the  license. 

That  the  law  will  imply  a  contract  from  the  conduct 
of  the  parties  is  too  well  settled  to  require  discussion 
or  the  citation  of  authorities.  But  the  law  will  not  im- 
ply an  executory  contract  which  would  be  void  by  the 
statute  of  frauds.  The  statute  is  an  insuperable  ob- 
stacle to  an  implied  contract  for  two  years.  While  the 
time  of  performance  of  a  contract  in  writing  may  be  ex- 
tended by  parol,  or  even  by  implication,  it  cannot  be 
extended  so  as  to  create  a  contract  which  the  statute 
declares  void. 

The  question,  however,  remains,  whether  a  contract 
for  the  further  period  of  one  year,  to  end  December 
30,  1881,  was  created  by  the  acts  of  the  parties.  I  am 
of  opinion  that  it  was  ;  and  that  the  complaint  was, 
therefore,  improperly  dismissed.  But  for  the  statute 
of  frauds,  I  should  be  disposed  to  hold  that  the  impli- 
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cation  was  for  the  same  period  as  the  original  hiring 
(Sherwood  v,  Phillips,  13  Wend.  479).  The  law  as  to 
contracts  for  the  leasing  of  lands  and  the  hiring  of  per- 
sonal services  is  so.  I  can  see  no  reason  for  a  different 
rale  as  to  the  hiring  of  a  chattel. 

The  original  agreement  in  this  case  was  for  the  pe- 
riod of  two  years.  It  was  extended  by  parol  for  the 
further  period  of  two  years.  The  defendant  might 
have  ended  the  renewed  contract  at  the  end  of  one  year, 
because  it  was  void  under  the  statute,  but  the  contract 
was  executed  and  completed.  The  defendant  might 
then  have  refused  to  receive  rent,  and  might  have 
treated  the  plaintiff,  if  he  remained  in  possession,  as  a 
trespasser.  But  it  did  not.  It  received  the  rent  for 
January,  Pebrnary  and  March.  This,  in  my  judgment, 
amounted  to  an  election  to  renew  the  contract  for  the 
further  period  of  one  year.  Having  once  exercised  the 
right  of  election  it  could  not  thereafter  recall  it  (Prin- 
dle  V.  Anderson,  19  Wend.  392). 

It  is  well  settled  that  where  lands  are  let  by  parol 
for  several  years,  so  that  the  contract  would  be  void 
under  the  statute,  yet  if  the  tenant  goes  into  possession 
and  pays  rent,  the  law  will  uphold  the  letting  as  from 
year  to  year  (Lee  v.  Smith,  9  ExcJi.  662).  And  so  if 
after  the  termination  of  a  valid  contract  for  a  number 
of  years  the  tenant  holds  over,  the  landlord  may  treat 
him  as  a  trespasser,  or  as  a  tenant  from  year  to  year 
(Schuyler  v.  Smith,  51  N.  F.  309).  And  the  acceptance 
of  rent  after  the  end  of  a  definite  term,  amounts  to  an 
election  on  the  part  of  the  landlord  to  treat  the  lessee 
as  a  teaant  for  another  year  (Roe  d.  Rigge  v.  Bell,  2 
Smith  ,L.  O.  177 ;  Wood  Landl.  &  Ten.  §  15,  note  7; 
Jackson  v.  Wilsey,  9  Johns.  267  ;  Jackson  ?).  Parkhurst, 
5  Id.  128 ;  Jackson  v.  Anderson,  12  Id.  182 ;  Prindle 
«.  Anderson,  19  Wend.  391 ;  Pugsley  d.  Aiken,  11  N. 
Y.  494). 

Where  the  original  letting  is  for  a  year,  though  the 
Vol.  XVI.— 15 
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payments  are  to  be  made  from  time  to  time  during  the 
year,  the  implied  renewal  is  for  a  year. 

''If  there  was  a  general  letting  at  a  yearly  rent, 
though  payable  half  yearly  or  quarterly,  and  though 
nothing  was  said  about  the  duration  of  the  term,  it  is 
an  implied  letting  from  year  to  year."  Lord  Mans- 
field, in  Bichardson  v.  Landgridge  (4  Thunt.  128, 
131). 

This  doctrine  was  recognized  and  reiterated  in 
Knight  V.  Bennett  (3  Bfnff.  361) ;  Bolton  v.  Tomlin  (5 
A.  &  E.  856),  and  in  fhe  New  York  common  pleas, 
Morris  t?.  Niles  (12  Ahh.  Pr.  108),  where  Daly,  Ch.  J., 
says:  "The  payment  of  the  quarter's  rent  was  suffici- 
ent evidence  of  the  existence  of  a  tenancy  from  year  to 
year,  at  the  yearly  rent  incHcated  by  the  payment" 
(see  also  Reeder  v.  Sayre,  70  iV^.  Y.  180). 

The  history  of  the  law  wliich  has  come  to  this  result 
is  interestingly  stated  by  Savage,  Ch.  J.,  in  Sherwood 
V,  Phillips  (13  Wend.  479). 

If,  then,  a  horse  car  were  realty,  there  could  be  no 
doubt  that  the  acceptance  of  the  rent  by  the  defendant 
after  an  agreed  term,  would  create  an  implied  contract 
to  let  for  the  further  period  of  one  year.  That  is  to 
say,  where  parties  have  been  proceeding  under  a  con- 
tract, and,  after  its  termination,  continue  to  act  in  the 
satne  manner,  the  law  creates  an  implication  of  a  con- 
tract with  terms  and  conditions  similar  to  the  original, 
with  this  limitation,  that  it  will  not  imply  a  contract 
void  by  the  statute.  The  new  contract,  created  by 
implication,  is  to  be  determined  by  the  terms  of  the 
old  or  by  the  course  of  the  parties  during  a  former 
tenancy.  If  the  old  tenancy  was  from  month  to  month, 
so  will  the  new  be :  if  the  old  tenancy  was  from  year 
to  year,  so  will  the  new  be  (Cowen,  J.,  in  Prindle?). 
Anderson,  19  Wend.  391). 

Of  course,  cars  are  not  realty,  but  personal 
property.     The  law,  however,  is  not  peculiar  to  lettings 
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of.  real  estate  (3  Waifs  Act.  <6  Bef.  582,  title 
"Hiring"). 

In  Bleecker  v.  Johnson  (51  How.  Pr.  380),  the 
plaintiff  ''was  hired  as  a  clerk  at  the  rate  of  $1,600  a 
year,  payable  weekly;"  the  defendants  sought  fo  ter- 
minate the  employment  before  the  end  of  the  year, 
claiming  that  the  hiring  was  from  week  to  week.  The 
court  held  that  the  hiring  was  for  a  year,  and  the  plaint- 
iff was  entitled  to  a  year's  salary,  citing :  2  Ghitiy 
Contr.  11  Am.  ed.  841 ;  Beeston  v.  Collier  (4  Bing. 
309)  ;  Turner  v.  Robinson  (5  Barn.  &Ad.  789) ;  Faw- 
cett  «.  Cash  (/cZ.) ;  Hnllman  v.  Bontois  (2  Carr.  &  P. 
510)  ;  1  Pars,  on  Contr.  518.  In  William,  Earl  of 
Mansfield,  v.  Scott  (1  Clark  &  Fin.  [H.  of  L.^  319)  the 
head  note  is:  "A  master  having  admitted  that,  by 
his  factor's  agreement,  he  promised  to  his  servant,  in 
addition  to  his  ordinary  wages,  a  present  of  twenty 
pounds,  the  service  to  be,  at  all  events,  till  the  end  of 
one  year,  and  that  sum  not  having  been  paid  at  the 
expiration  of  the  year,  and  the  service  having  continued 
for  several  years, — Held,  that  the  contract  was  renewed 
in  all  its  parts  from  year  to  year,  and,  nothing  being 
said  to  the  contrary  by  either  party,  that  twenty 
pounds  was  due  for  every  year  of  the  service." 

In  Williams  ©.  Byrne  (7  Ad.  cfe  El.  177,  decided  on 
demurrer),  the  declaration  stated  that  defendant 
promised  plaintiff  to  employ  him  as  reporter  to  a 
newspaper,  for  a  given  salary,  for  one  whole  year  from 
May  20,  and  so  from  year  to  year  to  the  end  of  each 
year  commenced  while  the  plmntiff  should  he  so  ein- 
ployedy  reckoning  each  year  to  commence  from  May 
20,  for  so  long  as  plaintiff  and  defendant  should 
respectively  please.  Breach,  that  after  plaintiff  had 
continued  in  the  employment  two  years  and  a  part  of 
the  third,  defendant  would  not  continue  plaintiff  in  the 
employment  to  the  end  of  the  third  year,  but  dis- 
charged him.    Plea,  that  defendant  offered    to    pay 
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plaintiff  a  sum  of  money  larger  than  plaintiff  would 
have  been  entitled  to,  if  a  reasonable  notice  of  deter- 
mining the  agreement  had  been  given,  and  required 
plaintiff  to  quit  immediately,  and,  at  the  same  time, 
gave  him  a  reasonable  notice  of  defendant's  intention, 
in  case  the  tender  was  refused,  to  put  an  end  to  the 
agreement,  to  wit,  at  the  end  of  three  weeks  from 
October  31,  instant ;  that  plaintiff  refused  to  accept 
and  quit,  whereupon  defendant  discharged  him  at  the 
expiration  of  the  notice,  and  that  defendant  was  still 
ready  to  pay  the  sum  tendered.  On  demurrer.  Held, 
that  the  contract,  alleged  in  the  declaration  and  con- 
fessed to  by  the  plea,  was  determinable  only  by  notice 
ending  with  a  current  year ;  and,  therefore,  that  the 
plea  was  no  answer"  (see  Bees  ton  ^.  Collyer,  4  Bing. 
309). 

In  the  case  at  bar,  the  original  letting  was  for  the 
period  of  two  years,  at  a  yearly  rate,  payable  monthly. 
The  contract  implied  from  the  act  of  the  parties  was 
like  the  original  one,  saving  the  statute  of  frauds.  The 
defendant  having  received  rent  after  the  termination  of 
the  agreed  terms,  elected  to  treat  the  plaintiff  as  a 
lessee  for  the  further  period  of  one  year.  It  could  end 
the  implied  contract  only  at  the  end  of  the  year.  Its 
notice  given  on  March  21,  was  ineffectual  to  end  the 
contract,  and  its  removal  of  the  plaintiff's  signs  and 
denial  of  his  continued  right,  constituted  axtrespass, 
for  which  the  plaintiff  had  a  right  to  recover  such 
damages  as,  under  the  rules  on  that  subject,  he  could 
show. 

The  complaint  was  improperly  dismissed,  and  there 
should  be  a  new  trial,  with  costs  to  abide  the  event. 
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WILLIAM  H.  POPHAM,  v.  THE  TWENTY- 
THIRD  STREET  R.  R.  Co.,  and  THE  SIXTH 
AVENUE  R.  R.  Co. 

Appeal  by  one  of  two  joint  tort-feasors. 

One  of  two  defendants  sued  jointly  for  negligence,  has  no  right  of  ap- 
peal from  a  decision  of  the  trial  judge,  dismissing  the  complaint  as 
to  his  co-defendant. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Arnotjx,  J  J. 

BeMed  May  1,  1882. 

Motion  to  dismiss  an  appeal. 

While  the  plaintiff  was  riding  in  a  car  of  the  Sixth 
avenne  Railroad  Company  the  head  of  a  horse  driven 
for  the  Twenty-third  street  Railroad  Company  broke 
through  the  window,  and  portions  of  the  glass  struck 
the  plaintiff's  eye  and  injured  it  so  that  it  was  neces- 
sarily taken  out,  and  he  sued  the  two  roads  jointly  to 
recover  damages  for  the  injury,  alleging  that  each  was 
negligent.  The  case  was  tried  before  a  judge  with  a 
jury,  and  the  complaint  was  dismissed  as  to  the  Sixth 
avenue  Railroad  Company,  and  the  trial  proceeded  as 
to  the  other  defendant,  and  resulted  in  a  verdict 
against  it  for  $10,500.  Judgment  was  entered  by  the 
plaintiff  against  the  Twenty-third  street  Railroad  Com- 
pany for  that  amount  and  costs,  and  dismissing  his 
complaint  as  to  the  Sixth  avenue  Railroad  Company, 
and  for  its  costs. 

Thereupon  the  Twenty-third  street  Railroad  Com- 
pany appealed,  both  as  against  the  plaintiff  and  its  co- 
defendant,  the  Sixth  avenue  Railroad  Company,  and 
the  Sixth  avenue  Railroad  Comx>any  moved  to  dismiss 
the  appeal  as  to  it. 

C.  E.  Crowell^  for  plaintiff. 
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O.B.  Bright,  for  defendant,  the  Twenty-third  street 
Railroad  Company. 

D.  M.  Porter  J  for  defendant,  the  Sixth  avenue 
Railroad.  Company. — No  appeal  can  be  taken  by  a 
party  against  whom  no  judgement  has  been  entered 
by  the  respondent  against  whom  he  appeals.  Lia- 
bility for  a  negligence  or  tort  is  several,  and  an 
action  may  be  brought  and  maintained  against 
either  (Kain  v.  Smith,  80  N.  Y.  468).  Under  this 
authority,  the  plaintiff  could  discontinue  his  ac- 
tion as  to  the  defendant,  the  Sixth  avenue  Rail- 
road Company,  and  continue  it  as  to  the  defendant, 
the  Twenty-third  street  Railway  Company,  and  the 
latter  defendant  cannot  object,  and  would  have  no 
right  to  appeal  from  an  order  to  that  effect ;  and  for  a 
stronger  reason  it  has  no  right  to  appeal  from  a  judg- 
ment dismissing  the  plaintiff's  complaint  as  to  the  de- 
fendant, the  Sixth  avenue  Railroad  Company.  There 
can  be  no  claim  for  contribution  between  wrong-doers 
(Peck  V.  Ellis,  2  Johns.  130 ;  Wehle  v.  Haviland,  42 
Bow.  Pr.  399 ;  Miller  v.  Fenton,  11  Paige,  18  ;  Ander- 
son V.  Murray,  33  Barb.  354 ;  1  Hill  on  Torts,  185, 
note  a ;  Lingard  v.  Bramley,  1  Vesey  &  B.  117 ; 
Merriweather  v.  Nixon,  8  Term  R.  186).  This  being 
so,  the  defendant,  the  Twenty-third  street  Railway 
Company,  has  no  right  to  appeal  as  to  its  co-defendant, 
the  Sixth  avenue  Railroad  Company. 

By  the  Court. — Sedgwick,  Ch.  J. — I  am  of  opinion 
that  no  appeal  can  be  taken  by  the  defendant,  the 
Twenty-third  street  Railroad  Company,  from  the 
order  that  was  made  upon  the  trial,  on  motion  of  the 
defendant,  the  Sixth  avenue  Railroad  Company,  dis- 
missing the  complaint  as  to  that  defendant,  or  from  the 
judgment  upon  that  order. 

Motion  to  dismiss  the  appeal  granted,  with  $10 
costs. 

Feeedman  and  Arnoux,  JJ.,  concurred. 
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THOMAS     VERNON,     et     al.,    Appellants,    v. 
ALBERT  PALMER,  Respondent. 

Manufcteturing  corporations — liability  of  trustee  for  non-JUiiig  of  report — 
construction  of  act  and  amendments — debty  when  contracted  under — obli- 
gation of  filing  r^rt— failure  to  refer  to  statute  in  summons. 

A  trustee  of  a  corporation,  organized  under  the  act  of  1848,  who  is  in 
office  when  the  company  makes  default  in  filing  its  annual  statutory 
report,  is  liable  under  section  12,  for  a  debt  of  the  corporation  con  - 
tracted  during  the  continuance  of  his  office  and  of  the  default, 
although  it  be  not  payable  till  after  he  has  ceased  to  be  a  trustee. 

A  debt  is  contracted  within  the  meaning  of  the  statute  when,  in  con- 
sideration of  value  received  under  the  contract,  by  the  corporation, 
a  payment  is  to  be  made,  whether  at  once  or  at  a  future  period. 

A  failure  to  indorse  a  reference  to  the  statute  on  the  summons,  is 
cured,  if  it  be  a  defect,  by  the  trustee's  appearance  and  answer  with 
out  objection. 

The  amendment  of  section  12  of  said  act,  in  1875,  did  not  relieve  cor- 
porations theretofore  organized  under  the  act,  from  the  obligation 
of  filing  annually  the  statutory  report. 

The  principles  governing  the  effect  and  construction  of  statutory 
amendments,  stated  by  the  court. 

Before  Sedgwick,  Ch.  J,  Freedman  and  Russell,  JJ. 

Decided  May  1,  1882. 

This  is  an  appeal  from  an  order  at  the  trial  term  dis- 
missing the  complaint,  and  from  the  jndgment  entered 
thereupon. 

The  action  was  brought  to  recover  from  the  defend- 
ant, as  one  of  the  trustees  of  the  McKillop  and  Sprague 
Company,  a  debt  of  the  corporation,  under  section 
12  of  the  act  of  1848. 

Upon  the  trial  the  following  facts  were  conceded : 
That  the  action  was  begun  November  18,  1878 ;  that 
the  plaintiffs  were  partners,  as  alleged,  and  that  the 
McKillop  &  Sprague  Co.  was  incorporated  under  the 
act  of  1848,  chapter  40,  and  its  certificate  of  incorpora- 
tion was  filed  April  18,  1872 ;    that  the  McKillop  & 
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Sprague  Co.,  in  1873, 1874,  1875, 1876  and  1877,  filed  and 
published  its  annual  report,  bat  did  not  file  or  publish 
any  report  in  1878,  and  that  a  receiver  for  the  corpora- 
tion wa-s  dnly  appointed,  and  the  corporation  wound  up 
November  6,  1878;  that  the  defendant  was,  in  August, 
1676,  elected  a  trustee  for  the  year  ending  the  first  Tues- 
day of  August,  1877,  and  was  elected  for  the  next  en- 
suing year,  ending  the  first  Tuesday  of  August,  1878 
(August  6),  and  accepted  the  office,  and  that  there 
never  was  a  subsequent  election  of  trustees ;  that  the 
McKillop  &  Sprague  Co.,  for  value,  gave  to  plaintiffs 
its  certain  promissory  note  for  $979.07,  which  note 
became  due  August  10,  1878,  and  remains  unpaid, 
and  that  the  plaintiffs  duly  sold  and  delivered  to  the 
McKillop  &  Sprague  Co.  goods  on  agreed  credit  of 
four  months  after  delivery,  the  deliveries  and  amounts 
being  as  specified  in  plaintiff's  bill  of  particulars  as 
delivered,  being  as  follows : 

$    9  44 

141  95 

1  80 

4  93 

28  56 

57  80 

168  30 

4  93 


June  7, 

1878, 

"    11, 

"    14, 

July    6, 

"    10, 

"    24, 

Aug.   8, 

(  • 

July  26, 

ii 

And  that  these  amounts  are  now  due  and  owing 
from  the  corporation  to  the  plaintiffs,  with  interest  fmm 
the  agreed  day  of  i>ayment ;  and  that  the  amount  of 
plaintiff's  claim  is  $1,687,62,  including  interest  to  date. 
It  is  conceded  that  that  amount  has  never  been  paid. 

The  court,  at  the  close  of  the  plaintiff's  case,  dis- 
missed the  complaint,  holding  that  the  defendant  was 
not  liable,  for  the  reason  that,  although  he  was  a  trus- 
tee when  the  goods  were  bought  and  the  note  given, 
his  term  of  office  had  expired  before  the  expiration  of 
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the  term  of  credit,  which  had  been  given  by  the  plaint- 
iffs to  the  corporation. 

Paddock  &  Cannon^  for  appellants. 

James  B.  Dill,  for  respondent. 

By  the  Court. — Freedman,  J. — Conceding  that 
the  liability  of  trustees  imposed  by  the  statute  under 
which  this  action  is  brought,  is  in  the  nature  of  a  pen- 
alty for  misconduct  in  oflice,and  that  the  statute  should 
be  strictly  construed  so  as  to  hold  trustees  liable  only 
for  their  own  misconduct,  and  not  for  the  default  or 
misconduct  or  default  of  their  predecessors  or  succes- 
sors in  office,  I  am  nevertheless  of  the  opinion  that  the 
plaintiflTs  complaint  was  dismissed  upon  an  erroneous 
exposition  of  the  law. 

True,  the  defendant's  t«rm  of  office  expired  on 
August  6,  1878,  and  there  was  no  proof  that  he  acted 
after  that  time.  He  therefore  could  not  be  held  for  any 
debt  contracted  subsequent  to  the  day  named.  But  in 
the  preceding  month  of  January,  while  he  was  a  trustee, 
the  company  had  failed  to  make  the  annual  report  re- 
quired by  law.  Upon  such  default  all  the  trustees  then 
in  office,  of  which  the  defendant  was  one,  became  jointly 
and  severally  liable  for  all  the  debts  of  the  company 
then  existing,  whether  contracted  by  them  or  their  pre- 
decessors, and  for  all  that  were  subsequently  contracted 
during  their  continuance  in  office  and  the  continuance 
of  the  default  (Vincent  v.  Sands,  33  Super,  CL  511 ; 
affirmed,  58  N.  7.  673). 

The  debt  of  the  plaintiffs  was  not  existing  at  the  time 
of  the  default,  but  as  no  report  was  subsequently  filed, 
the  defendant  became  liable  for  it,  provided  it  was  con- 
tracted between  January  20,  1878,  and  August  6,  of  the 
same  year. 

The  question  is  therefore  presented  as  to  when  a 
debt  of  a  corporation  may,  as  against  a  trustee  in  default. 
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be  held  to  have  been  contracted  within  the  meaning  of 
the  statute.  The  learned  j  udge  below  was  of  the  opinion 
that,  as  against  the  defendant,  no  debt  can  be  deemed 
to  have  been  contracted  within  the  meaning  of  the 
statute,  unless  a  right  of  action  existed  thereon  against 
the  corporation  before  the  expiration  of  defendant's 
term  of  oflBce.  If  this  were  the  correct  construction  of 
the  statute,  trustees,  by  simply  resigning  before  the 
maturity  of  the  debts  which  they  themselves  created 
during  the  continuance  of  their  default,  could  escape 
all  liability.  The  statute  is  not  to  be  so  strictly  con- 
strued as  to  defeat  the  very  purpose  for  which  it  was 
enacted,  and  no  case  can  be  found  that  warrants  such 
a  course.  In  Jones  v.  Barlow  (62  N.  Y.  203),  it  is  true, 
Allen,  J.,  said :  "  No  penalty  attaches  for  the  default 
if  there  be  no  debt ;  it  is  the  debt  which,  under  the  stat- 
ute, gives  the  right  of  action,  and  which  is  recovered. 
If  there  be  no  obligation  giving  a  present  right  of  action 
against  the  company,  no  debt  or  duty  which  may  be 
presently  demanded  from  the  corporation,  there  is  no 
debt  or  duty  which  can  be  demanded  under  the  statute 
as  a  penalty  against  the  trustees.  The  language  of  the 
statute  is  quite  explicit,  and  imposes  the  liability  for 
the  debts  of  the  company,  and  there  is  no  debt  within 
the  meaning  of  the  statute  if  the  day  of  payment  has 
not  arrived."  But  an  examination  of  the  whole  case 
shows  that  the  question  now  under  consideration  was 
not  involved  in  that  case,  but  that  the  remarks  quoted 
were  made  with  reference  to  the  fact  that  three  out  of 
the  ten  notes  upon  which  a  recovery  was  had  against  the 
defendants  as  trustees,  were  not  due  at  the  time  of  the 
commencement  of  the  action  ;  that  for  that  reason  the 
action  would  have  failed  if  it  had  been  brought  upon 
the  three  notes  against  the  corporation,  and  that  con- 
sequently no  right  of  action  existed  upon  said  three 
notes  against  the  trustees. 

In  the  case  of  Shaler  and  Hall  Quarry  Co.  v.  Bliss 
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(27  JV,  Y,  297),  which  is  also  strongly  relied  on  by  the 
respondent,  Selden,  J.,  used  the  following  language  : 
'*  The  true  interpretation  of  the  statute,  I  think,  is  that 
three  circumstances  must  concur  in  point  of  time,  to 
render  a  trustee  liable,  viz. :  the  existence  of  the  debt ; 
the  existence  of  the  default  in  making  the  report ;  and 
the  truiiteeship.  Where  these  concur,  the  trustee  is 
liable  for  all  debts,  if  he  was  such  trustee  when  the  de- 
fault occurred.  If  he  was  not  a  trustee  at  the  time  of 
the  default,  but  became  such  afterwards,  then  his  lia- 
bility is  limited  to  debts  created  while  he  remains  trus- 
tee, and  while  the   default  continues "     This 

language  does  not  decide  the  question  at  issue.  It  was 
used  with  reference  to  the  fact  that  one  day  after  the 
defendants  had  ceased  to  be  trustees  and  others  had 
been  elected  in  their  places,  the  plaintiffs  sold  to  the 
Hudson  River  Stone  Dressing  Co.  a  quantity  of  stone, 
and  received  the  acceptances  of  said  company  therefor, 
which  at  maturity  were  dishonored. 

These  and  other  cases  cited  by  the  respondent  do 
not  therefore  help  him. 

The  true  doctrine  is  that  a  debt  is  contracted  when, 
in  consideration  of  value  received  by  the  corporation,  a 
payment  is  to  be  made,  no  matter  whether  at  once  or 
at  a  future  period.  The  mere  execution  of  a  contract 
between  the  seller  and  the  corporation,  to  the  effect  that 
the  former  shall  deliver,  and  that  the  latter  should  re- 
ceive and  pay  for,  personal  property  at  a  future  day, 
does  not  of  itself  amount  to  the  contraction  of  a  debt 
within  the  meaning  of  the  statute,  but  upon  the  de- 
livery of  the  property  according  to  the  contract  the 
debt  springs  into  existence.  This  must  be  so  upon 
principle,  and  it  is  in  accord  with  all  the  reported  cases, 
and  especially  with  the  reasoning  in  Garrison  v,  Howe 
(17  N.  T,  458) ;  Whitney  Arms  Co.  v.  Barlow  (68  N. 
r.  62) ;  and  S.  C.  (68  N.  Y.  34). 

That  being  so,  the  fact  that  credit  was  given  is  un- 
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important,  as  long  as  the  i)eriod  for  which  it  was  given 
has  expired  at  the  time  of  the  commencement  of  the 
action.  While  the  credit  runs,  the  liability  on  the  part 
of  the  trustees  who  created  the  debt  during  the  exist- 
ance  of  a  default,  is  dormant,  but  upon  maturity  of  the 
debt  and  the  failure  of  the  company  to  meet  it,  the 
dormant  liability  ripens  into  a  cause  of  action. 

In  the  case  at  bar  the  McKillop  &  Sprague  Co.,  with 
the  exception  of  one  or  perhaps  two  items,  received  the 
goods  according  to  contract  while  the  defendant  held 
the  office  of  trustee  and  the  default  continued,  and  to 
that  extent  a  debt  was  contracted  within  the  meaning 
of  the  statute,  for  which  the  defendant,  upon  the  ex- 
piration of  the  credit  and  the  failure  of  the  company  to 
discharge  it,  became  liable.  There  is  no  pretense  that 
the  action  was  prematurely  brought. 

For  the  foregoing  reasons  the  dismissal  of  the  com- 
plaint cannot  be  sustained  uj^on  the  ground  on  which 
it  was  put,  and  unless  the  respondent  is  entitled  to  have 
the  ruling  upheld  npon  some  other  ground,  there  must 
be  a  new  trial. 

As  to  the  objection  that  no  reference  to  the  statute 
was  indorsed  on  the  summons,  the  defect,  if  it  was  one, 
was  cured  by  the  defendant's  appearance  and  by  his 
answering  without  objection  the  complaint  which  was 
served  with  the  summons  (Bissell  v.  New  York  Central 
&  H.  R.  R.  R.  Co.,  67  Barb.  385). 

The  defendant  and  respondent  also  urged,  that  in 
consequence  of  the  amendment  of  section  12  of  chapter 
40  of  the  Laws  of  1848,  by  chapter  510  of  the  Laws  of 
1875,  the  McKillop  &  Sprague  Co.,  as  a  corporation 
existing  since  1872,  was  not  required  to  make  any  re- 
port in  1878. 

Prior  to  this  amendment  the  statute  read :  "  Section 
12.  Every  such  company  shall  annually,  within  twenty 
days  from  the  first  of  January,  make  a  report,  &c." 

Since  the  said  amendment  the  statute  reads :  ^'  Sec- 
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tion  12.  Every  such  company  shall,  within  twenty  days 
from  the  first  day  of  January,  if  a  year  from  the  time 
of  the  filing  of  the  certificate  of  incorporation  shall  then 
have  expired,  and,  if  so  long  a  time  shall  not  have  ex- 
pired, then  within  twenty  days  from  the  first  day  of 
January  in  each  year  after  the  expiration  of  a  year 
from  the  time  of  filing  such  certificate,  make  a  report, 
&c/' 

The  effect  of  an  amendment  of  a  statute  made  by 
enacting  that  the  statute  "is  amended  so  as  to  read  as 
follows,"  and  then  incorporating  the  changes  or  addi- 
tions with  so  much  of  the  former  statute  as  is  retained, 
is  not  that  the  portions  of  the  amended  statute  which  are 
merely  copied  without  change,  are  to  be  considered  as 
having  been  repealed  and  again  re-enacted,  nor  that 
the  new  provisions  or  the  changed  portions  should  be 
deemed  to  have  been  the  law  at  any  time  prior  to  the 
passage  of  the  amended  act.  The  parts  which  remain 
unchanged  are  to  be  considered  as  having  continued 
the  law  from  the  time  of  their  original  enactment,  and 
the  new  or  changed  portions  to  have  become  law  only 
at  and  subsequent  to  the  passage  of  the  amendment 
(Ely  V.  Holton,.15  JV.  Y.  595). 

Thus,  in  Knox  v,  Baldwin  (80  N.  Y.  611),  the  de- 
cision, aside  from  the  reasoning,  went  upon  the  ground 
that  a  company  organized  in  1868,  but  which  had  not 
been  in  existence  a  full  year  on  the  first  day  of  Jan- 
nary,  1869,  would  not,  under  the  law  as  it  now  reads, 
have  been  required  to  make  a  report  in  1»69. 

This  still  leaves  it  undetermined  what  the  require- 
ment of  the  statute  as  to  annual  reports  since  its 
amendment  is  in  respect  to  corporations  then  over  a 
year  old.  This  question  depends  wholly  upon  the 
construction  to  be  given  to  the  said  12th  section,  as 
amended  in  1875.  Upon  this  point  the  defendant  con- 
tends that  inasmuch  as  by  the  amendment  the  word 
"annually"  was  dropped,  and  a  clear  distinction  was 
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drawn  between  such  companies  as  were  then  over  a 
year  old  and  such  companies  as  were  then  under  that 
age,  the  construction  to  be  put  upon  the  section  as 
amended  is,  that  all  companies  more  than  a  year  old 
on  the  jfirst  of  January,  1876,  should  within  twenty 
days  after  the  said  date  make  a  report,  and  that  there- 
upon they  should  be  absolved  from  making  any  further 
annual  report ;  but  that  all  companies  less  than  a  year 
old  on  the  first  of  January,  1876,  should  within  twenty 
days  after  the  first  day  ol  January  next  after  their 
arrival  at  that  age,  and  within  twenty  days  after  the 
first  of  January  in  every  succeeding  year,  make  a  re- 
port, &c.  This  contention  was  followed  by  the  further 
claim  that  inasmuch  as  the  McKillop  &  Sprague  Co. 
had  filed  its  certificate  April  15, 1872,  and  the  amended 
statute  had  come  into  operation  in  1875,  and  the  com- 
pany had  complied  with  it  by  making  its  report  within 
twenty  days  from  the  first  of  January,  1876,  there  was 
no  law  which  required  it  to  make  any  more  reports. 

The  construction  contended  for  is  so  much  opposed 
to  what  was,  up  to  the  year  1875,  and  since  that  time, 
beyond  doubt  the  settled  policy  of  this  and  other 
tStates  in  respect  to  corporations  generally,  and  to  the 
reason  of  the  rule  requiring  reports  for  the  benefit  of 
the  public,  that  in  accordance  with  well  established 
principles  it  should  not  be  adopted,  unless  the  legisla- 
tive intent  to  make  so  radical  a  change  clearly  appears. 

After  much  deliberation,  I  have  been  unable  to  dis- 
cover any  such  intent.  On  the  contrary,  I  think  the 
legislative  initent  was  to  preserve  the  requirement  of  a 
report  from  every  company,  organized  or  to  be  organ- 
ized under  the  general  manufacturing  act,  at  a  fixed 
and  regular  time  in  every  year,  and  that  the  purpose  of 
the  amendment  simply  was  to  absblve  a  company  at 
the  occurrence  of  the  period  fixed  for  that  purpose 
from  the  duty  of  making  the  report,  if  at  such  time  it 
was  not  yet  a  full  year  in  existence.     This  I  take  to  be 
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the  true  interpretation  and  construction  of  the  12th 
section  of  the  statute,  as  amended  in  1875.  To  arrive 
at  that  conclusion  it  is  only  necessary  to  supply  a 
comma  after  the  word  ''  January"  where  it  occurs  for 
the  second  time.  Wh6n  that  is  done,  the  words  '4n 
each  year"  relate  to  the  word  "January"  as  used  with 
reference  to  both  classes  of  companies,  and  accord  and 
harmony  exist  not  only  between  the  different  parts  of 
the  section,  but  also  between  the  section  as  a  whole 
and  the  long  prevailing  policy  of  the  law.  To  do  this 
involves  a  less  violent  presumption  than  would  have  to 
be  resorted  to  in  case  the  word  "January,"  where  it 
first  occurs,  were  held  to  stand  wholly  unrelated,  in 
respect  to  the  year  intended  thereby,  to  the  succeeding 
portions  of  the  section. 

The  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the 
appellants  to  abide  the  event. 

Sedgwick,  Ch.  J.,  and  Russell,  J.,  concurred. 


THOMAS  A.  LEARNED,  Appellant,  v.  WILLIAM 

E.  TILLOTSON,  Respondent. 

Special  verdict — rigM  of  court  to  disregard  same. 

The  Code  of  Civil  Procedure  has  Dot  changed  the  rule  that  the  office 
of  a  special  verdict  in  equity  is  to  inform  the  conscience  of  the 
court,  and  that  on  the  final  hearing  it  may  be  disregarded. 

Before  Preedman  and  Russell,  JJ. 

Decided  May  1,  1882. 

Appeal  from  judgment  dismissing  complaint  after 
trial  by  the  court  without  a  jury. 

Stickney  &  Shepard^  attorneys,  and  Albert  Stickneyy 
of  counsel,  for  appellant,  urged : — Under  the  new  Code, 
the  court  had  not  the  power  to  disregard  the  verdict  of 
the  jury.    There  were  no  provisions  of  the  old  Code  as  to 


240  LEARNED  v.  TILL0T80N. 

Opiuion  of  the  Court,  by  Fbesdman^  J. 

moving  for  anew  trial  upon  the  verdict  of  a  jury  on  spe- 
cial issues  in  an  equity  case  ;  the  practice  was  regulated 
by  rules  of  court.  The  provisions  of  the  new  Code  can 
only  be  interpreted  to  mean  that  when  a  motion  for  a 
new  trial  has  been  made  and  denied,  and  no  appeal  has 
been  taken  from  the  order  denying  a  new  trial,  the  ver- 
dict controls,  and  cannot  be  disregarded  by  the  court. 
Especially  is  this  so  when  the  motion  for  a  new  trial  is 
again  made  (as  in  the  present  case)  at  the  trial  before 
the  court,  and  is  again  denied.  The  plaintiff,  when  the 
court  had,  on  the  trial  at  the  equity  term,  denied  the 
motion,  had  the  right  to  assume  that  the  verdict  was  to 
staud.  The  governing  section  of  the  Code  is  section 
1003.  That  section  shows  clearly  the  intention  to  be 
that  the  verdict  is  conclusive,  unless  it  is  set  aside  on 
motion  for  that  purpose  made  on  the  minutes,  or 
on  a  case.  The  last  sentence  of  the  section  uses  the 
words:  "Where  the  judge  who  presided  at  the  trial 
neither  entertains  a  motion  for  a  new  trial  nor  directs 
exceptions  to  be  heard  at  the  general  term,  a  motion 
for  a  new  trial  can  be  made  only  at  the  term  where  the 
motion  for  final  judgment  is  made,  or  Ike  remai/iing 
issues  of  fact  are  tried,  as  the  case  requires."  Those 
words,  taken  in  connection  with  the  other  section,  mean, 
we  submit,  that  the  verdict  is  conclusive  as  to  the  issues 
it  covers,  unless  regularly  set  aside. 

Jioot  dk  Martin^  attorneys,  and  Joseph  H.  OhoaU^ 
of  counsel,  for  respondent. 

By  the  Court. — Freedman,  J. — ^This  action  was 
brought  for  an  accounting.  Although  an  issue  had 
been  tried  by  a  jury  and  a  verdict  rendered  in  favor  of 
the  plaintiff,  on  the  question  of  the  existence  of  the 
alleged  agreement,  the  plaintiff  saw  fit  not  to  rely  ex- 
clusively upon  the  verdict  at  the  final  hearing.  He 
again  called  and  examined  witnesses,  and  no  doubt 
made  the  best  case  he  could,  and,  in  addition,  at  the 
close  of  his  case  he  offered  the  verdict  and  the  evidence 
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relating  to  all  the  proceedings  upon  the  trial  of  the 
special  issne.  The  conrt,  at  special  term,  upon  the 
whole  case,  reached  a  conclnsion  at  variance  with  the 
finding  of  the  jnry,  and  upon  fall  consideration  I  think 
justly  so.  Nor  can  the  power  of  the  court  in  this  re- 
spect be  questioned.  The  Code  of  Civil  Procedure  has 
made  no  change  in  the  long  established  rule  that  the 
office  of  a  special  verdict  in  an  equity  case  is  simply  to 
inform  the  conscience  of  the  court,  and  that  the  court 
on  the  final  hearing  is  not  precluded  from  rejecting  it 
and  finding  the  fact  for  itself.  The  inerits  have  been  so 
fully  discussed  in  the  course  of  the  elaborate  opinion 
delivered  by  the  learned  chief  judge  at  special  term, 
that  nothing  of  importance  remains  to  be  added.  All 
the  exceptions  being  untenable,  the  judgment  should 
be  affirmed,  with  costs. 

BusssLL,  J.,  concurred. 
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Deed — deeoriptiaiij  land  bounded  by  road^  presumption  as  to — int&nt^  hots 

ascertained. 

The  rale,  that  a  grant  is  to  be  constraed  as  conveying  the  land  to  the 
center  of  the  road  forming  one  of  its  boundaries,  unless  there  be 
words  of  exclusion,  is  not  inflexible,  and  is  controlled  by  the  intent 
of  the  parties. 

Where  the  starting-point  in  the  description  is  *'  at  the  southerly  side  of 
the  road,"  which  road  belongs  to  the  grantor,  the  return  line  running 
'*  along  said  road,"  in  the  absence  of  other  evidence  of  intent,  such 
road  is  thereby  excluded. 

It  will  also  be  deemed  the  intent  of  the  parties  to  exclude  the  road, 
where  the  starting-point  is  *'  a^  a  road,"  <&c.,  *^  twelve  feet  from  the 
easterly  corner  "  of  adjacent  land,  theretofore  conveyed  by  deed  be- 
tween the  same  parties,  which  excludes  said  road,  the  corner  referred 
to  being  on  the  side  of  the  road,  and  thence  *'  along  said  road,"  etc. 
In  such  a  case  it  is  additional  evidence  of  an  intent  to  exclude  the 
road,  that  the  grantee  accepts  a  deed  granting  him  a  right  of  way 
over  it;  that  the  grantor,  owning  land  accessible  in  no  other  way 
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than  over  such  road,  does  not  reserve  a  right  of  way;  and  that 
the  number  of  acres  mentioned  in  the  deed,  and  the  consideration  at 
the  rate  per  acre  therein  specified,  and  also  a  map  annexed  to  a 
deed, — all  coincide  with  this  theory. 

Before  Russell  and  Abnoxjx,  J  J. 

Decided  May  1,  1882. 

Exceptions  ordered  to  be  heard  at  general  term  in 
first  instance. 

Action  to  recover  damages  for  breach  of  covenant 
The  facts  are  stated  in  the  opinion. 

Richard  W.  Stevenson^  attorney,  and  Stq^Tien  P. 
Nashy  of  counsel,  for  appellants. 

Salomon,  Hall  cfe  Dulon,  attorneys,  and  Edward 
Salomon,  of  counsel,  for  respondent. 

By  the  Court. — Arnoux,  J. — ^This  action  was 
tried  April  19,  1881,  at  a  trial  term,  and  resulted  in  a 
verdict  for  the  plaintiflE  for  $9,019,  whereupon  the  court 
directed  that  defendants'  exceptions  be  heard  in  the 
first  instance  at  the  general  term,  and  that  judgment  in 
the  meantime  be  suspended  on  said  verdict. 

Defendant's  testator  executed  a  full  covenant  war- 
ranty deed  conveying  certain  lots  on  the  southerly  side 
of  Seventy-sixth  street,  between  Eighth  and  Ninth 
avenues,  in  the  city  of  New  York,  and  this  action  is 
brought  by  the  plaintiff  for  breach  of  the  covenant  of 
seizin  in  said  deed.  The  breach  complained  of  affected 
the  ownership  of  a  strip  of  land,  half  of  a  road  thirty- 
three  feet  wide,  running  from  the  Bloomingdale  road 
to  the  commons,  which  encroaches  upon  the  front  of 
the  easterly  portion  of  said  lots. 

Before  1801,  Richard  Somarindycke  owned  a  farm 
or  tract  of  land  of  one  hundred  and  six  acres,  extending 
from  the  Hudson  river  to  the  commons,  and  from 
Seventy- fourth  to  Seventy- eighth  streets,  through  which 
he  laid  out  the  road  in  question.  In  June,  1801,  he 
with  his  wife  conveyed  to  Thomas  Cadle  a  tract  of  land 
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containing  eight  acres,  bounded  as  follows:  ^'Begin- 
ning in  the  Bloomingdale  road  at  the  southerly  corner 
of  a  road  two  rods  wide,  leading  to  the  commons, 
thence  running  southerly  along  the  Bloomingdale  road 
to  land  belonging  to  the  Widow  Magee ;  thence  easterly 
along  Mrs.  Magee' s  land;  thence  north  34""  80'  east  7 
chains  and  30  links ;  thence  along  the  road  aforesaid 
of  two  rods  wide,"  ....  to  the  place  of  beginning. 
In  1807,  Mrs.  Somarindycke,  as  executrix  of  her  hus- 
band, conveyed  to  said  Cadle  a  tract  of  ten  acres,  in- 
cluding the  premises  in  question,  lying  to  the  east  of 
the  eight-acre  plot,  under  the  following  description : 
^'  Beginning  at  twelve  feet  from  the  east  corner  of  land 
now  belonging  to  Thomas  Cadle,  at  a  road  thirty-three 
feet  wide  ;  thence  along  the  said  road  30  chains  and  24 
links  to  ...  .  the  commons ;  thence  along  said  last- 
mentioned  land  3  chains  and  28  links ;  thence  along  the 
said  Elizabeth  Somarindycke' s  line  30  chains  and  74 
links,  to  a  lane  twelve  feet  wide  ;  thence  along  the  said 
lane  3  chains  and  28  links  to  the  place  of  beginning, 
containing  ten  acres  of  land,  agreeable  to  a  map  or  chart 
made  by  Samuel  S.  Stilwell,  city  surveyor,  annexed  to 
these  presents."    The  map  shows  the  eight-acre  plot 
as  extending  back  from  the  Bloomingdale  road  south 
of  the  road  thirty- three  feet  wide  and  west  of  the  lane 
twelve  feet  wide,  and  taking  the  entire  breadth  of  the 
land  owned  by  Somarindycke  south  of  the  road.    The 
ten-acre  plot  is  a  parallelogram  3  chains  wide  and  30 
chains  long,  south  of  the  road'  thirty-three  feet  wide, 
east  of  the  lane  twelve  feet  wide  and  having  to  the 
south  of  it  another  tract  of  land  of  about  the  same  shax)e 
and  dimensions,  the  sole  access  to  which  was  through 
the  twelve-feet  lane,  by  way  of  the  thirty- three-feet 
road.    The  land  lying  to  the  north  of  said  road  is  also 
marked  T.  Cadle  on  said  map. 

The  last-mentioned  deed  contains  immediately  after 
the  description  the  following  grant :  ^^The  said  Eliza- 
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beth  Somarindycke  doth  hereby  grant  the  use  and 
privilege  of  the  road  two  rods  wide  leading  from  the 
Bloomingdale  road  to  the  commons,  to  the  said  Thomas 
Oadle,  his  heirs  and  assigns  forever;"  and  after  the 
general  clause,  ^^  together  with  ail  and  singular,"  etc., 
comes  the  following:  ^^  And  also  all  the  estate,  right, 
title  and  interest  ....  and  also  with  free  liberty 
for  the  said  Thomas  Cadle,  his  heirs  and  assigns,  and 
his  and  their  servants,  with  horses,  carts  and  other 
cattle  and  carriages,  to  use  at  all  times  forever  here- 
after the  said  road  two  rods  wide  leading  from  the 
Bloomingdale  road  to  the  commons,  and  the  easement, 
privilege  and  benefit  of  the  same  as  the  same  is  laid 
down  in  the  said  map  annexed  to  these  presents." 

Among  the  additional  facts  established  by  the  evi- 
dence herein  are  the  following :  That  the  tract  first  con- 
veyed contains,  exclusive  of  said  two-rod  road,  eight 
acres  of  land ;  that  the  tract  secondly  conveyed,  ex- 
clusive of  said  road  and  the  twelve-feet  lane,  contains 
ten  acres  of  land ;  and  that  the  land  to  the  north  side 
of  said  road  contains  the  amount  conveyed,  exclusive  of 
the  road. 

There  can  be  no  question  of  the  soundness  of  the 
legal  proposition  contended  for  by  the  counsel  for  the 
appellant :  that  every  grant  is  to  be  construed  as  run- 
ning to  the  center  of  the  road  adjoining,  unless  there 
are  words  of  exclusion.  The  law  abhors  the  infinitesi- 
mal interests  and  perplexing  complications  that  wotdd 
result  from  the  opposite  construction,  whereby  land 
would  be  unconveyed  which  is  in  itself  valueless  to  the 
grantor  and  injurious  to  the  grantee.  There  is  nothing 
peculiar  or  mysterious  in  a  street  or  a  stream  as  a 
boundary.  It  is  the  same  with  a  stake  or  a  tree.  Where 
the  lines  run  to  either  of  these,  or  to  any  other  fixed 
point,  it  takes  to  the  center.  The  law  makes  such 
boundary  lines  contiguous  or  coterminous.  If  we  were 
limited  to  the  description  of  this  deed  alone^  applying 
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the  said  rale,  we  must  decide  that  this  conyeyance  in- 
cluded the  road  to  the  center  thereof. 

But  in  this  description  there  are  no  monuments 
which  can  determine  the  northerly  and  southerly  lines 
of  said  description,  and  no  authority  can  be  found 
which  under  such  circumstances  holds  that  the  three 
chains  running  from  the  center  of  the  road  can  be  ex- 
tended so  as  to  be  three  chains  plus  one  half  the  road. 
We  have  not,  therefore,  a  case  coming  absolutely 
within  the  principle  above  referred  to.  But  even  if  we 
had,  that  rule  is  not  an  inflexible  rule,  and  it  is  con- 
trolled by  another  rule — ^the  rule  of  intent,  which  has 
been  designated  the  pole-star  of  construction.  It  is 
more  than  the  pole-star.  The  doctrine  that  the  intent 
must  govern  is  like  the  law  of  gravitation.  It  pervades 
the  entire  domain  of  land,  as  that  does  the  material 
universe.  The  star  is  often  observed ;  the  law  is  ever 
operative.  And  whatever  conclusion  may  be  drawn 
from  the  description  itself,  the  intent  of  the  parties 
must  govern ;  for  every  instrument,  however  solemn  or 
however  ordinary,  must  be  controlled  by  that  principle. 
As  was  eloquently  said  by  the  supreme  court  of  the 
United  States  in  the  legal  tender  cases  (12  WaU.  457) : 
^^This  is  a  universal  rule  of  construction,  applicable 
alike  to  statutes,  wills,  contracts  and  constitutions.  If 
the  general  purpose  of  the  instrument  is  ascertained^ 
the  language  of  the  provisions  must  be  construed  with 
reference  to  that  purpose  and  so  as  to  subserve  it." 

To  ascertain  the  intent  of  the  parties  there  are  in 
this  case  three  lines  of  legal  inquiry.  First,  the  instru- 
ment itself;  second,  other  instruments  executed  by 
the  parties ;  and,  third,  the  acts  of  the  parties  them- 
selves. Without  adopting  the  order  proposed,  we  will 
first  examine  the  deed  of  the  eight-acre  plot.  There 
the  starting-point  excluded  the  road,  and  by  no  prin- 
ciple of  construction  could  the  last  boundary  along  the 
road  be  held  to  remove  the  starting-point  to  the  center. 
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The  only  case  we  have  been  able  to  find  that  seems  to 
have  a  contrary  determination  is  the  case  of  Lunt  v. 
Holland  (14  Mass.  149),  to  which  we  shall  hereafter 
refer.  In  this  State  we  find  an  authority  directly  in 
point.  In  Babcock  v.  Utter  (1  Abb.  App.  Dec.  27,  40), 
the  premises  in  question  were  bounded:  "Beginning 
at  a  stake  and  stones  on  the  west  bank  of  the  Unadilla 
river,"  thence  going  by  courses  and  distances  around 
the  tract  "to  the  Unadilla  river."  The  court  says: 
"The  words  'to  the  Unadilla  river,'  according  to  the 
usual  interpretation  of  such  an  expression  in  convey- 
ances, would  carry  the  line  to  the  center  of  the  river, 
as  the  general  rule  is  that  where  a  line  touches  the 
river  it  goes  to  the  center ;  but  the  words  are  entirely 
consistent  with  an  interpretation  which  should  stop  the 
line  at  the  margin  or  bank  of  the  river ;  and  whether 
the  one  or  the  other  interpretation  should  be  given  to 
them  must  depend  upon  the  aparent  intention  of  the 
parties,  to  be  determined  by  other  portions  of  the 
deed.  The  other  portions  of  the  deed  which  have  refer- 
ence to  the  river,  I  think,  show  a  clear  intent  to  limit 
the  operation  of  the  grant  to  the  bank  of  the  river. 
The  starting-point  is  unequivocally  from  Hhe  bank,' 
and  not  from  the  center  of  the  river ;  and  if  the  last 
line  in  the  description  is  confined  to  the  center  of  the 
river  it  cannot  run  '  to  the  place  of  beginning,'  as  the 
description  requires." 

So  in  the  case  at  bar,  the  starting-point  being  at  the 
southerly  side  of  the  road,  the  return  line  could  not  run 
to  the  place  of  beginning,  as  the  description  requires. 
Another  test  would  be  to  reverse  the  order  of  the  descrip- 
tion :  "  Beginning  at  the  southerly  side  of  the  road  and 
runing  thence  easterly  along  the  road,"  would  of  neces- 
sity either  exclude  the  road  or  incorporate  into  the  de- 
scription something  that  was  not  within  the  intent  of  the 
parties  to  the  deed.  This  view  as  to  the  eight-acre  plot  is 
further  confirmed  by  the  cases  of  Smith  v.  Slocum  (9 
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Cfray,  36)  and  Sibley  t).  Holden  {10  Pick.  249).  Excluding, 
therefore,  the  road  in  that  grant,  we  come  now  to  a  con- 
sideration of  the  deed  in  question.  Its  starting  point  is 
twelve  feet  from  the  east  corner  of  the  preceding  grant, 
€^  a  road,  etc.  It  is  clear  that  this  gives  the  grantee 
no  right  in  the  lane  twelve  feet  wide ;  and  as  twelve 
feet  from  the  east  corner  of  the  former  grant,  at  the 
road,  would  only  reach  across  the  lane  on  the  southerly 
side  of  the  road,  we  must  conclude  that  the  intent  of 
the  parties  was  that  the  road  should  be  excluded. 

And  when  we  come  to  consider  the  further  provi- 
sions of  the  deed,  it  then  is  certain  that  Mrs.  Somarin- 
dycke  intended  to  reserve,  and  with  the  grantor's  con- 
sent did  reserve  to  herself  the  fee  of  said  road.  If  she 
had  by  the  description  already  granted  the  fee  to  her 
grantee,  it  would  have  been  absurd  for  her  to  have 
given  him  permission  to  use  the  road  in  the  manner  she 
did  ;  and  surely,  if  the  grantee  understood  that  he  had 
obtained  the  fee  of  said  road,  he  would  not  have  ac- 
cepted a  deed  which  contained  jjjrovisions  that  would 
throw  so  much  doubt  upon  his  title.  Besides  this,  the 
construction  contended  for  by  defendants'  counsel  vio- 
lates the  ordinary  legal  rule.  Mrs.  Somarindycke  re- 
served to  herself  no  right  of  way  over  a  road  which 
was  her  only  access  to  the  Bloomingdale  road  on  the 
west  or  the  road  through  the  commons  on  the  east,  and 
yet,  owning  the  land,  we  are  asked  to  hold  by  construc- 
tion that  she  shut  herself  out  of  all  ingress  to  and 
egress  from  her  own  premises. 

Another  fact  showing  the  intent  of  the  parties  is  the 
■  reference  to  the  map  annexed  to  the  deed.  In  Lunt  v. 
Holland  {supra)  the  deed  bounded  the  property,  "  be- 
ginning at  a  hemlock  tree  standing  by  the  south  side 
of  the  river  Androscoggin,  then  south,  etc.,  to  another 
hemlock  tree  also  standing  by  said  river."  The  action 
was  brought  in  ejectment,  and  the  locus  in  quo  was  an 
island  containing  about  thirty  acres,  lying  between  said 
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two  trees,  the  river  running  on  each  side  of  it.  Bat 
preceding  the  description  the  conveyance  specified  ^'  a 
certain  tract  of  land,  etc.,  which  was  surveyed  and  laid 
out,  etc.,  by  Samuel  Titcomb  ;"  and  upon  the  trial  the 
plan  was  produced,  wherein  it  appeared  the  island  was 
included.  It  is  a  familiar  principle  of  construction  that 
where  a  will,  deed  or  other  instrument  refers  in  proper 
terms  to  a  map  or  other  paper  it  becomes  a  part  of  the 
instrument  (French  v.  Carhart,  1  iV.  Y.  96 ;  Jackson 
V.  Bansom,  18  Johns.  107 ;  Studwell  v.  Terrett,  4  Bos. 
620 ;  Glover  v.  Shields,  32  Barb.  374 ;  Cox  v.  James, 
69  Barb.  144).  The  map  annexed  to  the  deed  in  ques- 
tion was  as  eJSectual  as  the  plan  referred  t^o  in  the  case 
cited  ;  that,  to  include,  and  this  to  exclude,  the  prem- 
ises claimed.  For  the  plats  on  the  map  exclude 
Thomas  Cadle  from  any  ownership  in  the  road  or  lane. 
It  makes  the  same  exclusion  from  the  twelve-foot  lane 
that  it  does  from  the  two-rod  road,  and  the  same  exclu- 
sion in  front  of  the  ten-acre  tract  that  it  does  in  front 
of  the  eight-acre  tract. 

The  acts  of  the  parties  are  in  harmony  with  this 
construction.  The  grantee  took  possession  of  ten  acres 
of  land,  which  was  all  that  was  conveyed  to  him,  and  for 
which  he  had  paid.  For  this  he  paid  at  the  rate  of  $260 
per  acre.  The  strip  claimed  considerably  exceeds  half 
an  acre.  The  acts  of  both  parties,  therefore,  in  refer- 
ence to  the  premises,  prove  an  intent  to  exclude  the 
strip  of  land  in  question.  Wef  therefore,  on  the 
grounds  above  stated,  agree  with  the  learned  judge 
who  tried  this  cause,  that  the  land  conveyed  to  Thomas 
Cadle  did  not  extend  to  the  center  of  the  road,  bat 
only  to  the  southerly  nide  thereof ;  and  hence  the  de- 
scription of  that  deed  cannot  be  held  to  extend  the  fee 
granted  thereby  to  the  center  of  the  road*  We  aie 
therefore  of  the  opinion  that  the  exceptions  should  be 
overruled  and  judgment  directed  for  the  plaintiff  upon 
the  verdict,  with  interest  and  costs. 

BussELL,  J.,  concurred. 
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JOHN  L.  ROWE,  Respondent,  v.  CHARLES  G. 

PATTERSON,  Appellant. 

Action  en  eontraet  fraudulently  contracted, — Allegations  of  fraud  cannot 
be  stricken  out  as  redundant, — Cade  Civ.  Proe,  §  549,  subd.  4. 

The  effect  of  the  enactment  of  subdivision  4,  of  section  549,  Code  of 
Civil  Procedure,  is  that  a  cause  of  action  on  contract  frauduiently 
contracted  is,  for  the  purpose  of  pleadings  and  remedies,  an  action  on 
the  case,  having  the  contract  as  one  only  of  its  facts.  The  froud  is 
a  necessary  element ;  therefore,  the  allegations  showing  it  cannot  be 
stricken  out  on  motion  as  redundant  and  iri^elevant  to  the  cause  of 
action  on  contract  which  would  be  left. 

It  seems,  that  whether  or  not  fraud  be  sufficiently  alleged,  is  a  question 
to  be  raised  by  demurrer. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedhan,  J. 

Decided  June  5,  188d. 

Appeal  by  defendant  from  an  order  denying  a  mo- 
tion to  strike  from  the  complaint  irrelevant  and  redun- 
dant matter. 

The  complaint,  as  a  first  cause  of  action,  alleged 
tnat  the  defendant,  on  September  27,  1872,  delivered 
Ms  promissory  note,  payable  to  plaintiiff  or  order,  for 
money  loaned  to  defendant  by  plaintiff.  It  then  fur- 
ther alleged,  'Uhat  the  said  debt  was  created  by  the 
fraud  of  the  defendant,  that  in  order  to  induce  the  said 
plaintiff  to  make  the  said  loan,"  the  defendant  falsely, 
knowingly  and  with  intent  to  defraud,  made  certaia 
representations  as  to  his  ownership  of  property,  which 
the  complaint  specified. 

As  a  second  cause  of  action,  it  was  alleged  that  the 
defendant  made,  November  6,  1872,  his  certain  other 
promissory  note,  payable  to  plaintiff,  in  these  words, 
viz.:  '*New  York,  Nov.  6,  1872.  On  demand  I  promise 
to  pay  to  John  L.  Rowe  or  order,  $1,200,  the  same  being 
a  balance  due  him  on  purchase  of  an  interest  in  patent 
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No.  69,028,  heretofore  assigned  by  James  B.  Demarest 
to  me  at  the  request  of  said  John  L.  Rowe.'' 

^'This  plaintiff  farther  states  that  at  the  time  of  the 
<;reation  of  the  said  debt,  he  yet  supposed  the  state- 
ments made  by  said  defendant,  as  hereinbefore  stated, 
were  true,  and  upon  the  faith  thereof  accepted  said  note 
and  parted  with  the  consideration  given  therefor." 

^'This  plaintiff  further  states,  upon  his  information 
and  belief,  that  said  debt  was  created  by  the  fraud  of 
said  defendant,  and  at  the  time  of  its  creation,  the  said 
defendant  did  not  intend  ever  to  pay  said  debt  or  any 
part  thereof." 

The  motion  was  to  strike  from  the  statements  of  the 
causes  of  action,  severally,  the  allegations  that  referred 
to  the  alleged  fraud  of  the  defendant. 

Beach  &  Brown^  for  appellant. 

R.  n.  Shannon^  attorney,  and  E.  F.  BuCLard^  of 
counsel,  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — By  section  649 
of  the  Code  of  Civil  Procedure,  as  amended  by  chapter 
542  of  Laws  of  1879,  and  in  subd.  4, "a  defendant  may 
be  arrested  in  an  action  upon  contract,  express  or  im- 
plied, other  than  a  promise  to  marry,  where  it  is  alleged 
in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  in  contracting  or  incurring  the  liability."  If 
nothing  further  were  enacted,  the  rules  whicli  were 
recognized  in  Nef  tel  d,  Lightstone  (77  N.  T.  96)  should 
be  applied  now.  They  refer  to  cases  where  a  com- 
plaint sets  out  a  cause  of  action  upon  contract,  the  alle- 
gations intermixed  with  other  allegations  that  appear 
to  claim  an  action  for  tort.  That  case  held  that  if,  upon 
the  trial,  the  plaintiff  proved  a  cause  of  action  on  con- 
tract, the  complaint  should  not  be  dismissed,  although 
there  was  no  proof  of  any  of  the  allegations  as  to  fraud. 
Of  course,  on  demurrer,  such  a  complaint  would  have 
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t)een  sustained,  because  it  alleged  a  cause  of  action  on 
oontract,  at  least. 

Since  the  case  cited  was  decided,  the  section  649 
referred  to  has  been  passed,  and  it  further  enacts  that 
^'  when  such  an  allegation  is  made,  the  defendant  can- 
not recover^  unless  he  proves  the  fraud,  and  a  judgment 
for  the  defendant  is  not  a  bar  to  a  new  action,  to  re- 
•cover  upon  the  costract  only." 

The  effect  of  this,  in  my  judgment,  is,  that  for  the 
purposes  of  pleading  and  remedies,  to  be  suited  to  dif- 
ferent states  of  fact,  an  action  on  contract,  fraudulently 
contracted,  to  use  a  concise  term,  is  different  from  a 
•cause  of  action  on  contract,  pure  and  simple.  The  for- 
mer is,  if  well  founded,  in  its  consequences,  essentially 
an  action  in  tort,  the  difference  being  that  it  starts 
i^nth  a  statement  of  a  contract,  with  allegations  of  fraud 
■as  an  accessory.  An  action  of  tort  would  have  as  its 
principal  basis  the  fraud.  Perhaps,  but  no  decision  as 
to  it  is  made,  the  incidental  fraud  need  not  be,  per  se^ 
actionable  fraud ;  but  the  result  secured  by  the  section 
is  the  same  as  if  it  were,  for  unless  it  be  proved,  there 
can  be  no  judgment  founded  upon  the  contract  proved. 
The  result  seems  to  be  that  the  cause  of  action  speci- 
fied in  the  section  involves  the  existence  of  the  fraud 
meant  and  described  in  the  section,  and  that  whether 
or  not  a  fraud  is  alleged,  is  a  question  of  law  that 
may  be  raised  by  demurrer,  on  the  ground  that  the 
complaint  does  not  state  a  cause  of  action.  Such  a  ques- 
tion could  be  made  as  to  the  several  allegations  intend- 
ed to  state  the  different  causes  of  action.  While,  on  the 
one  hand,  the  defendant  has  the  privilege  of  raising  the 
question  in  this  way,  and  perhaps  on  the  trial,  the 
plaintiff  has  a  right  to  demand  that  his  claim  shall  not 
be  entirely  passed  on  upon  motion.  If  there  be,  in  the 
allegations  of  fraud,  irrelevant  or  redundant  matters, 
they  may  be  stricken  out,  as  in  ordinary  cases.  In 
such  a  situation  it  is  always  implied  that  there  is  some* 
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thing  in  the  pleading,  which  on  its  own  claims  is  suffi- 
cient to  sustain  the  demand  for  judgment:  otherwise, 
the  matters  objected  to  could  not  be  claimed  to  be  re- 
dundant, or  immaterial  or  irrelevant. 

If  what  has  been  said  is  correct,  the  last  considera- 
tion is  not  met  by  a  suggestion  that  a  cause  of  action 
on  contract  would  be  left,  and  that,  as  to  it,  the  matters 
are  irrelevant  and  redundant.  The  action  is  not  on  the 
contract  pure  and  simple.  It  is  on  the  case,  which  has 
the  contract  as  one  only  of  its  facts.  The  plaintiff 
claims  to  have  a  cause  of  action,  which  will  entitle  him, 
as  of  course,  and  without  an  order  of  arrest  being  issued, 
to  an  execution  against  the  person.  This  claim,  as  has 
already  been  said,  should  not  be  determined  upon  mo- 
tion, and  as  to  it  I  am  of  opinion  that  there  is  no  irrele- 
vancy or  redundancy  of  allegation.  As  to  the  former, 
there  is  pertinency  of  claim,  and  as  to  the  latter,  the 
meagerness  and,  perhaps,  the  insufficiency  of  the  aver- 
ments, show  a  decidedly  contrary  condition. 

Order  affirmed,  with  $10  costs. 

Frbedman,  J.,  concurred. 
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EDWARD  HILL,  Appellant,  v.  JOKN"  BLAKB^  bt 

AL.,  BeSPONBBKTS. 

Clontraet  —oral  agreefnerU  extending  time  of  perfarmanee  of  torUUn 

contract, 

PlaintifE  sold  to  defendant  by  written  contract  *'  one  hundred  tons  of 
pig  iron,  to  be  shipped  by  sail  in  December,  1879,  or  January,  1880, 
at  seller's  option,  and  to  be  delivered  ca  ship  in  New  York,"  etc. 
On  February  2,  1880,  plaintifE  notified  defendants  that  the  iron  so 
sold  had  been  shipped  by  sailing  vessel  from  Great  Britain  to  New 
York.  On  February  14,  he  notified  them  that  this  was  a  mistake, 
and  offered  to  deliver  to  defendants  iron  by  steamship  then  dis- 
charging in  New  York  or  iron  to  be  shipped  by  sailing  vessel  in 
February,  to  which  defendant  replied  verbally:  **Ido  not  wailt 
the  iron  now,  the  later  shipment  will  suit  me  better."  Plaintiff 
answered,  '*  That  fixes  it."  Upon  the  arrival  of  th^  iron  shipped  in 
Februaiy,  plaintiff  tendered  the  same  to  defendants,  who  refused  it. 

JBeldf  that  plaintiff  could  not  recover  for  breach  of  contract ;  that 
the  conversation  between  the  parties  in  February  did  not  constitute 
a  valid  extension  of  time  for  the  performance  of  the  contract  by 
plaintiff,  as  it  must  be  held  that  the  time  for  performance  had  passed 
and  there  was  no  contract  in  existence  ;  that  it  could  not  operate 
88  a  new  contract,  the  agreement  not  being  in  writing  and  there 
being  no  new  consideration  to  support  it. 

^Siirih&r  Add,  that  to  prove  waiver  of  performance,  the  burden  of  proof 
was  upon  plaintiff  to  show  that  at  the  time  of  the  said  conversationi 
he  could  have  delivered  a  December  or  January  shipment 

Before  Sbdgwioe,  Ch.  J.,  an^  Abnouz,  J. 

Decided  June  5,  1882. 

Appeal  by  plaintiff,  from  judgment  that  complaint 
be  dismissed. 

The  action  was  on  written  contract  by  which  plaint- 
iff sold  to  defendants  "one hundred  tons  of  pig  iron,  to 
be  shipped  by  sail  in  December,  1879,  or  January, 
1880,  at  seller's  option,  and  to  be  delivered  ex  ship  in 
New  York,  etc." 

On  February  2,  plaintiff  notified  defendants  that 
lie  was  advised  that  the  iron  so  sold  had  been  shipped 
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January  12,  per  ship  ' '  Blomindon' '    from  Great  Britain, 
to  New  York.     On  February  14,  plaintiff  notified  de- 
fendants that  the  reported  shipment  per   '* Blomin- 
don" was  a  mistake,  and  at  same  time  offered  to  de- 
liver them  iron  by  steamship  ''Albos,"  then  discharg- 
ing in  New  York,  or  iron  to  be  shipped  by  sailing  ves- 
sel in  February.    To  this  one  of  the  defendants  replied 
verbally,    ''  Well,  I  do  not  want  the  iron  now ;    the 
latter  shipment  will  suit  me  better."     The  plaintiff  an- 
swered, ''Well,  that  fixes  it."  The  plaintiff  gave  testi- 
mony tending  to  show,  that  on  the  arrival  of  the  iroa. 
shipped  in  February,  he  tendered  the  same  to  defend- 
ants, who  refused  to  receive  it. 

The  court  below  dismissed  the  complaint  on  the^ 
ground  that  on  the  facts  the  tender  was  not  a  delivery^ 
of  the  iron,  under  the  contract,  in  due  time. 

Hodman  &  Adams ^  attorneys,  and  Charles  D.. 
AdamSy  of  counsel,  for  appellant. 

Thomas  Darlington^  for  respondent. 

By  the  Couet. — Sedowiok,  Ch.  J. — ^Appellanf  a^ 
counsel  takes  the  position,  that  what  occurred  between 
the  parties  on  February  14,  1880,  which  he  claims  sub- 
stituted a  February  shipment  for  the  December  or 
January  shipment  called  for  by  the  written  contract,/ 
was  merely  an  extension  of  the  time  for  the  perform- 
ance of  the  contract.  It  is  not  claimed  that  this  ex- 
tension of  time,  so  called,  was  a  part  of  a  legal  agree- 
ment, having  its  own  consideration,  and  either  entirely 
separate  from  the  written  agreement  or  by  implication 
embodying  the  terms  of  the  vmtten  contract.  If  either 
were  the  case,  it  could  not  be  enforced,  as  it  would  be 
void  under  the  statute  of  frauds.  All  its  terms  would 
not  be  in  writing. 

It  must  be  kept  in  mind  that  the  conversation  be- 
tween the  parties,  on  this  point,  was  in  February,  wheit 
the  possibility  of  the  plaintiff  performing  his  writtea 
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contract,  by  makiDg  a  Janaary  shipment,  had  passed. 
All  execatory  obligations  had  ended.  The  plaintifT 
was  not  then  bonnd  to  accept  any  delivery.  There  was, 
in  fact,  no  contract  existing,  and  therefore  none  that 
could  be  performed,  and  the  time  for  performance  of 
which  could  be  extended.  To  create  a  new  obligation 
on  the  part  of  the  plaintiff,  to  accept  any  iron  from 
the  defendant,  it  was . necessary  that  a  new  contract 
should  be  made.  It  is  clear,  that  any  new  oral  con- 
tract would  be  invalid  under  the  statute  of  frauds. 

But  it  is  supposed  that  there  was  some  obligation, 
the  time  to  perform  which  could  be  extended.  It 
must  be  kept  in  mind,  that  the  so-called  extension  wa& 
not  given  for  any  consideration,  and  that  it  was  made 
after  the  time  of  performance  had  passed.  A  scrutiny 
of  the  cases  cited  by  counsel  for  appellant,  will  dis- 
close the  importance  of  these  things. 

The  counsel  has  argued  that  at  the  time  the  defend- 
ants said  he  would  take  the  later  shipment  of  February, 
it  did  not  appear  but  that  the  plaintiff  might  have  pro- 
cured and  tendered  a  December  or  January  shipment, 
if  the  defendants  had  not  said  they  would  receive  the 
later  shipment.  The  plaintiff  was  bound  to  prove  per- 
formance or  waiver  of  performance.  The  former  was 
not  proved.  The  latter  could  be  proved  only  by  show- 
ing affirmatively  that  the  defendants  prevented  per- 
formance or  led  defendant  not  to  perform.  The  burden 
of  proof  then  was  upon  plaintiff  to  show,  that  they 
could  have  tendered  a  December  or  January  ship- 
ment. 

In  Keating  v.  Price  (1  Johns.  Cas.  22),  the  extension 
of  time  was  effected  by  a  parol,  probably  an  oral,  agree- 
ment, which  implies  a  consideration.  In  MUler  v.  Hol- 
brook  (1  Wend.  318),  the  defense  to  an  action  on  a 
promissory  note,  was  that,  before  the  maturity  of  the 
note,  plaintiff  agreed  to  extend  time  of  payment,  in 
consideration  of  defendant's  agreeing  to  pay  $200  when 
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the  note  should  fall  dae,  and  giving  a  note  for  balanoe. 
There  was  judgment  for  plaintiff.  The  coart  said  that 
the  exceptions  were  frivolous ;  that  in  Keating  v.  Price, 
the  defendant  was  allowed  to  avail  himself  of  an  agree- 
ment such  aff  was  set  up,  but  it  was  to  be  presumed 
that  in  that  case,  it  appeared  that  the  promise  to  en- 
large the  time  was  founded  upon  a  good  and  sufficient 
consideration. 

In  Fleming  v.  Gilbert  (3  Johns.  520),  the  condition  of 
the  bond  was  that  by  the  first  of  January  next,  the  de- 
fendant should  deliver  to  plaintiff  a  specified  bond  and 
mortgage,  and  procure  the  same  to  be  discharged  from 
record.  Before  the  first  of  January,  the  defendant 
tendered  the  bond  and  mortgage,  and  offered  to  do  any 
act  which  the  plaintiff  might  require  for  the  discharga 
The  plaintiff  not  knowing  what  act  was  necessary, 
agreed  that  defendant  might  deposit  the  bond  and 
mortgage  with  a  third  person,  and  he  himself  would 
deposit  defendant's  bond  with  same  person.  The  ob- 
ligations were  to  be  delivered  to  the  parties  respective- 
ly, as  soon  as  the  defendant  should  perform  such  fur- 
ther direction  relative  to  the  discharge  of  the  mortgage 
as  the  plaintiff  should  ^ve  to  the  third  person.  The 
defendant  deposited  the  bond  and  mortgage,  as  agreed 
upon,  but  the  plaintiff  did  not  deposit  defendant's 
bond,  or  give  any  further  directions  as  to  the  bond  and 
mortgage.  The  court,  in  holding  that  the  plaintiff  was 
not  entitled  to  recover,  distinguished,  in  effeict,  the  con- 
tract or  bond,  from  its  performance.  What  was  or 
was  not  performance,  was  a  question  of  law  and  fact. 
The  opinion  was,  "  that  a  tender  and  refusal  or  waiver 
(which  must  always  rest  in  parol),  is  equivalent  to  ac- 
tual performance,"  and  "that  the  plaintiff's  conduct 
can  be  viewed  in  no  other  light,  than  as  a  waiver  of  a 
compliance  with  the  condition  of  the  bond,  so  far  as  it 
related  to  a  discharge  of  the  mortgage  on  record."  In 
connection  with  this,  it  is  said,  "it  is  a  sound  prin* 


HHiL  ••  BLAKB.  367 


Opudon  of  the  Court,  by  BrnDormoK,  Oh.  J. 


dple,  that  he  who  preyents  a  thing  being  done,  shall 
not  avail  himself  of  the  non-performance  he  has  oc- 
casioned. Had  not  the  plaintiff  dispensed  with  a  fnr- 
fher  compliance  with  the  condition  of  the  bond,  it  is 
probable  that  the  defendant  would  hare  taken  measures 
to  ascertain  what  steps  were  necessary  to  get  the  mort- 
gage discharged  of  record,  and  would  have  literally 
complied  with  the  conditions  of  the  bend."  And  I 
think  the  facts  of  the  cited  case  suggest  a  consideration 
that  is  pertinent  to  all  cases  that  involve  what  is  termed 
an  extension  of  time  of  performance.  When  a  party 
bound  to  perform,  appears  at  the  time  and  place  fixed 
by  the  contract,  and  by  consent  of  parties  the  mat- 
ter goes  over  to  a  future  day,  and  then  the  party  bound 
is  ready  to  proceed,  there  seems  to  be  no  necessity  of 
considering  the  first  day  and  the  adjourned  day,  as  be- 
ing two  and  different  times,  within  the  meaning  of 
the  contract. 

As  a  matter  of  fact,  the  distinction  between  days, 
as  to  difference  in  time,  is  the  same  as  between  hours 
and  minutes.  Performance  cannot  be  instantaneous. 
It  may  necessarily  be  protracted  beyond  the  day  when 
it  was  begun.  The  important  thing  is,  that  the  pro- 
ceeding be  continuous.  This,  it  may  really  and  prac- 
tically be,  though  an  hour  intervene  for  convenience, 
or  a  night  from  necessity,  or  days  by  consent.  A  com- 
parison of  the  fact  under  such  circumstances,  with  the 
terms  of  the  contract,  may  show  whether  this  was  per- 
formance in  due  time,  as  well  as  when  the  matter  did 
not  pass  beyond  the  day  named  in  the  contract. 

In  the  case  at  bar,  the  time  for  performance  having 
passed,  there  was  no  waiver  by  the  defendant  of  his 
right  to  a  December  or  January  shipment.  Perform- 
ance was  not  tendered  by  plaintiff,  nor  was  he  led 
by  anything  said  or  done  by  defendant  to  omit  to 
do  what  would  have  been  performance  in  whole  or  in 
part. 
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In  Frost  v.  Everett  ^  Cow.  498),  it  was  held  that  an 
oral  agreement,  made  contemporaneously  with  the  mak- 
ing of  a  note,  to  extend  the  time  of  the  latter,  did  noi; 
enlarge  its  time  of  payment,  because  it  was  not  a  sub- 
sequent agreement.  The  court  did  not  expressly  or 
impliedly  hold  that  a  subsequent  agreement  not  founded 
upon  a  new  consideration,  would  enlarge  the  time,  nor 
that  a  subsequent  oral  agreement  could  extend  the  time 
of  performance  of  a  contract  that  must  under  the 
statute  of  frauds,  be  evidenced  by  writing. 

The  principle  of  Mayor  v.  Butler  (1  Barb.  337),  so  tsa 
as  it  affects  this  case,  is  comprised  in  the  propositions 
^^  that  no  party  can  insist  upon  a  condition  precedent, 
when  its  non-performance  has  been  caused  by  himself." 
^'  It  in  effect  amounts  to  a  waiver." 

In  Esmond  v.  Yan  Benschoten  (12  Barb.  368),  the 
agreement  under  seal  named  April  1,  for  the  time  of  its 
performance,  but  no  place.  After  its  execution,  the 
parties  orally  agreed  to  meet  at  a  certain  office,  to  per- 
form the  contract.  On  April  1,  the  parties  met.  The 
plaintiff  was  ready  to  perform  on  his  part.  The  de- 
fendant was  not,  and  asked  an  extension,  and  subse- 
quently another  extension  to  April  6.  These  exten- 
sions were  in  writing,  not  sealed,  on  the  original  agree- 
ment. The  plaintiff  on  April  6  attended  at  the  place 
named,  and  the  defendant  not  attending,  the  plaintiff 
produced  all  the  instruments  he  was  bound  to  deliver, 
and  offered  to  perform  on  his  part.  The  plaintiff,  it 
was  held,  was  entitled  to  recover.  The  exact  objections 
made  by  the  defendant  are  not  stated.  The  court  held, 
citing  Franchot  v.  Leach  (6  Cow.  606),  that  it  was  com- 
petent for  the  parties  orally  to  appoint  a  place  for  per- 
formance. Clearly,  this  did  not  infringe  the  rule 
against  varying  by  oral  arrangements  the  terms  of  an 
agreement,  sealed  or  not  sealed.  The  place  not  being 
named,  the  general  rules  of  law  determined  it.  The 
general  rule  was,  that  the  party  seeking  to  perform  was 
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bound  to  find  the  other  -paitj  or  sufficiently  excuse 
himself  for  not  so  doing.  And  the  law  held  that  this 
duty  was  performed  by  repairing  to  the  place  named 
for  the  purpose  by  the  other  party. 

As  to  the  extension  of  time,  Esmond  v.  Yan 
Benschoten  gives  no  support  to  the  plaintiff's  claim 
here,  under  the  particular  circumstances.  Esmond  was 
ready  to  perform  at  the  time  named  in  the  contract. 
His  tender  of  performance  was  prevented  by  the  re- 
quest of  the  defendant  until  the  day  when  he  did  ten- 
der. The  plaintiff  did,  in  fact,  all  the  law  required  as 
to  performance  .of  the  contract,  unaltered  and  unmodi- 
fied. Judge  WiLLABD  cited  Fleming  v.  Gilbert,  and 
Mayor  v.  Butler  {svpra) ;  Hasbrouck  v.  Tappan  (IS 
Johns.  200)  and  Dearborne  v.  Cross  (7  Oaw.  48),  and 
said :  ^^  The  defendant  having  solicited  the  delay,  can- 
not urge  it  as  a  defense." 

In  citing  Hasbrouck  t;.  Tappen,  there  seems  to  be 
an  incorrect  view  of  the  facts,  which  it  is  not  important 
to  correct  how.  In  Hasbrouck  v.  Tappen  (16  Johns. 
900),  the  plaintiff  had  been  always  ready  to  perform  his 
part  of  a  covenant,  by  which  the  defendant  was  to 
convey  real  estate  to  him  free  from  incumbrances,  but 
had  consented,  at  defendant's  request,  that  he  should 
have  further  time  to  deliver  the  deed.  At  that  time, 
the  defendant  tendered  the  deed,  but  plaintiff  refused 
to  accept  it,  on  the  ground  that  there  were  incum- 
brances. The  covenant  contained  a  provision  for  the 
payment  of  liquidated  damages.  Apparently  the  ex- 
act question  in  the  case  was,  whether  the  extensions  of 
the  time  operated  to  make  a  new  agreement,  in  such  a 
sense  that  the  provision  for  liquidated  damages  in  the 
original  covenant  was  abandoned.  Judge  Thompson 
said:  ^^Even  admitting  that  an  agreement  to  extend 
the  time  of  i)erf  ormance  would  be  a  waiver  of  the 
stipulated  damages,  there  was  not,  in  fact)  any  such 
agreement    .    .    .    All  that  the  plaintiff  ever  said, 
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as  to  the  extension  of  time,  was,  that  if  the  defendant 
would  perform  his  contract,  he  would  take  no  advan- 
tage of  its  not  being  done  on  the  precise  day.  This 
could  not  be  called  an  agreement  to  extend  the  time. 
No  day  was  fixed  to  which  the  performance  was  post* 
poned,  and  it  would  be  a  violent  and  unnatural  con- 
struction of  the  plaintiff's  conduct,  to  consider  it  as  in- 
tended to  waive  his  covenant  and  enter  into  a  new 
agreement,  especially  as  such  parol  agreement  would 
be  void  under  the  statute  of  frauds.  If  this  is  to  be 
•onsidered  a  new  agreement,  which  in  any  manner  af- 
fects the  covenant,  the  plaintiff's  whole  remedy  is  gone. 
.  ^  .  An  agreement  absolutely  void  can  never  be 
considered  as  altering,  revoking  or  modifying  a  valid 
contract.  In  all  the  cases  referred  to,  where  the  term 
had  been  extended,  the  subject-matter  was  such  as 
might  be  embraced  by  a  parol  agreement,  and  the 
parties  have  been  driven  to  the  new  contract.  .  .  ." 
It  is  to  be  noted  that  he  further  said  ttiat  the  ^^  mere 
extension  of  time,  is  not  a  waiver  of  anything."  By 
this  was  meant,  that  it  was  not  a  waiver  of  any  other 
stipulation  than  such  as  referred  to  time. 

In  Dearbome  v.  Cross  (7  Oow.  48),  the  defendants 
had  given  several  notes,  on  one  of  which  the  action 
was  brought.  These  notes  had  been  given  as  consider- 
ation for  a  bond,  made  by  plaintiff,  which  was  condi- 
tioned that  the  plaintiff  should  give  a  conveyance  of 
certain  real  estate  to  the  defendant.  The  defense  was, 
that  in  pursuance  of  an  oral  agreement  between  the 
parties,  the  defendant  had  delivered  his  possession  of 
the  premises  to  the  plaintiff,  who,  after  his  re-entry, 
had  sold  them  to  a  third  party.  It  was  orally  agreed 
to  rescind  the  bond,  but  it  had  never  been  delivered  up 
or  canceled.  At  the  trial,  this  defense  was  overruled, 
upon  the  ground  that  the  contract  could  not  be  re- 
scinded by  parol  agreement.  On  review,  it  was  held, 
that  the  evidence  showed  not  only  an  executory  agree- 
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meiit  to  rescind  the  bond,  bat  one  execated  and  carried 
into  effect,  and  that  independently  of  the  agreement, 
a  rescinding  of  the  bond  wonld  be  presumed.  The 
conclosion  was,  that  the  consideration  of  the  notes  had 
failed.  Incidentally,  the  court  said  that  the  time  for 
performance  of  a  sealed  or  simple  contract  might  be 
enlarged  by  parol,  and  ^'  that,  indeed,  the  enlargement 
of  the  time  is  nothing  more  than  a  waiver  of  strict 
performance,"  of  coarse  meaning  performance  as  to 
time.  This  case  is  no  guide  as  to  the  necessary  con- 
comitants of  a  valid  extension  of  time.  The  i)oint  in 
view  was  the  effect  of  acts,  or  an  execated  parol  agree- 
ment, upon  the  rescinding  of  a  sealed  contract. 

In  Clark  v.  Dales  (20  Barb.  46),  I  do  not  see  that  it 
was  claimed  by  the  defendant  that  it  was  not  compe- 
tent to  extend  the  time  of  performance  of  a  written, 
contract  by  the  kind  of  means  that  were  shown  in  the 
case.  The  claim  was,  that  the  evidence  did  not  show 
that  the  time  was  extended.  The  contract  was  written, 
and  was  for  the  delivery  of  flour  by  defendant  to 
plaintiff.  The  judge,  at  trial,  found  that  the  time  for 
the  delivery  of  the  flour  was  extended  by  the  agree- 
ment of  the  parties  in  writing  until  October  1,  and 
that  it  was  extended  at  the  sole  request  of  the  defend- 
ant. The  first  request  for  time  was  made,  and  exten- 
sion of  time  began,  before  the  day  for  delivery  named 
in  the  original  contract.  The  court,  however,  relied 
upon  considerations  that  do  not  sustain  the'  present 
plaintiff's  position.  It  said,  ^' nor  is  a  new  considera- 
tion necessary  to  give  validity  to  an  agreement  to  ex- 
tend the  time  ;  the  waiver  is  enough  for  that  purpose." 
That  meant  a  waiver  of  exacting  timely  i)erformance 
at  a  period  when  timely  performance  is  possible.  Af- 
ter that,  as  in  this  case,  there  is  nothing  to  waive.  The 
court  further  proceeded  to  say  what,  if  correct,  is  fatal 
to  a  recovery  here.  '*  The  effect  of  such  enlargement 
is  to  substitute  or  adopt  the  extended  time  for  the 
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time  specified  in  the  original  contract.  It  then  stands 
as  a  new  agreement,  wherein  the  mntnal  promises  fur- 
nish a  new  consideration  (citing  Evans  v.  Thompson,  5 
Bast  J 189 ;  Hasbro  iick  o.  Tappen,  15  Johns.  200).  It  is 
a  new  agreement  substituted  for  the  former  one,  by 
which  the  parties  agree  in  all  respects  as  formerly,  ex- 
cept as  to  the  time  of  performance,  which  they  then 
fix  for  a  future  period,  and  it  is  under  the  new  substi- 
tuted agreement  that  redress  must  be  sought  in  case 
either  should  fail  or  refuse  to  perform."  If  in  this 
case,  a  new  and  substituted  agreement  were  the  basis 
of  the  claim,  then,  as  it  related  to  the  sale  of  the  one 
hundred  tons  of  iron,  it  would  not  be  capable  of  proof 
under  the  statute  of  frauds. 

In  Stone  v.  Sprague  (20  Barb.  609),  the  agreement 
under  seal  was,  that  plaintiff  should  convey  certain 
real  estate  to  defendant,  and  as  consideration  the  de- 
fendant should  pay  piaintifE  a  sum  of  money,  the 
time  for  performance  being  fixed  for  April  9,  and  the 
defendant  was  in  the  meantime  to  go  into  poasession. 
On  April  8,  the  defendant  saw  the  plaintiff,  and  having 
the  money,  which  he  would  be  bound  to  pay  the  next 
day,  asked  the  plaintiff  if  he  would  receive  it  and 
give  a  deed.  He  said  he  would  not.  On  the  same  day, 
the  plaintiff  signed  an  extension  of  all  the  conditions 
of  payment,  etc.,  and  on  the  adjourned  day  of  the  ex- 
tension, a  second  extension  to  May  16.  Both  exten- 
sions were  indorsed  on  the  original  agreement,  but  not 
sealed.  A  few  days  before  May  15,  defendant's  agent 
again  offered  to  pay,  but  plaintiff  declined  to  receive 
the  consideration.  On  the  trial,  the  defendant  offered 
to  prove  that  at  the  same  time  the  plaintiff  said  that 
he  would  not  take  advantage  of  the  expiration  of  the 
contract,  and  that  the  lapse  of  a  few  days  would  make 
no  difference.  This  offer  was  objected  to  and  overruled 
by  the  court,  on  the  ground  that  the  agreement  was  by 
parol.    On  appeal  the  court  held  that  the  offer  should 
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have  been  received  on  the  ground  stated  in  cases  that 
have  been  examined,  that  the  arrangement  was  a  waiver 
of  strict  performance  as  to  time ;  that  the  omission  to 
I>erform  at  the  time  was  caused  by  plaintiff,  and,  there- 
fore, he  could  take  no  advantage  of  it. 

At  the  same  term,  French  v.  New  (20  Barb.  482)  was 
decided,  and  the  court  cited  the  cases  relied  on  in 
Stone  V.  Sprague,  to  support  the  proposition  that 
parties  having  by  their  bonds  of  submission  to  arbitra- 
tion, required  the  award  to  be  in  writing,  might  waive 
that  requirement  orally  and  receive  a  verbal  award, 
which  would  be  binding.  The  court  said  that  the 
I)arties  had  prevented,  had  waived  a  written  award. 
The  court  of  appeals,  reviewing  the  case  (28  iT.  T.  147), 
said  what  is,  in  some  respects,  pertinent  to  one  aspect  of 
the  present  case :  ^^  The  verbal  agreement  of  the  parties 
that  the  award  should  not  be  in  writing  and  that  they 
would  abide  by  a  verbal  award,  had  the  effect  to  change 
the  submission  from  one  under  seal  to  a  mere  verbal 
one,  because  the  verbal  agreement  was  acted  upon,  and 
that  under  seal  was  abandoned.  The  verbal  award, 
therefore,  was  not  valid,  unless  a  verbal  submission  of 
the  matters  on  which  the  award  was  made  was  binding 
upon  the  parties."  And  then  the  court  stated  that 
the  doctrine  of  estoppel  was  not  applicable.  "The 
fact  that  the  plaintiff  prevented  the  arbitrators  from 
making  a  valid  award,  does  not  deprive  him  of  the 
right  to  show  the  invalidity  of  the  one  they  did  make. 
The  legal  presumption  is  that  the  defendant  knew  a 
verbal  award  would  not  be  binding,  but  believed,  not- 
withstanding that  fact,  that  the  plaintiff  would  abide 
by  such  a  one." 

In  my  judgment,  Priess  v.  Rider  (24  If.  T,  367)  has 
no  authoritative  relation  to  the  matter  now  in  view.  It 
was  an  action  for  damages  by  a  party  who  had  agreed 
to  convey  real  estate  to  the  defendant,  for  money  to  be 
paid  by  the  defendant.    The  contract  was  to  be  per- 
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formed  April  2.  The  opinion  says,  that  ^'on  that  day 
the  plaintiff  was  in  default,  on  the  day  named  in  the 
contract,  and  the  defendant  being  then  ready  and  offer- 
ing to  perform  on  his  part,  might  have  had  his  action 
against  the  plaintiff  withont  a  formal  tender  of  the 
money.''  But  at  the  plaintiff^s  request,  the  perform- 
ance was  orally  postponed  to  April  8,  at  one  o'clock, 
at  a  place  named.  On  that  day,  the  defendant  was  at 
the  place  at  the  hour  of  one  o'clock,  ready  to  perform 
on  his  part,  and  the  plaintiff  not  being  there,  the  de- 
fendant tarried  until  three  o'clock  and  then  left.  At 
four  o'clock,  the  plaintiff  found  the  defendant  and 
made  a  tender  of  performance,  which  was  rejected  by 
defendant.  The  court  of  appeals  held  that  the  plaint- 
iff had  no  action.  The  opinion  was,  that  'Hhe  agree- 
ment was  not  for  an  enlargement  of  the  time  until  one 
o'clock  of  the  next  day,  or  such  other  time  as  should 
suit  the  convenience  of  either  party."  Upon  this  be- 
ing determined,  under  the  facts,  it  was  not  necessary 
to  decide  whether  the  enlargement  of  time  was  valid 
and  binding  between  the  parties.  If  it  were  not,  the 
plaintiff  would  not  have  an  action,  because  he  was  in 
default  at  the  time  fixed  by  the  contract.  The  remarks 
of  the  court  as  to  the  possibility  of  legally  extending 
time  by  consent  given  orally,  were  based  upon  the 
cases  that  have  already  been  examined,  and  do  not  re- 
move any  limitations  that  are  placed  by  those  cases 
and  their  facts. 

In  Blanchard  v.  Trim  (38  If.  T.  226),  the  general 
effect  of  the  case  as  to  the  application  of  the  statute  of 
frauds,  rather  favors  the  defendant's  position  in  this 
case.  The  remark  of  the  court  that  it  is  suggested  is 
pertinent  here,  was  made  as  to  a  state  of  facts  not  be- 
fore the  court.  It  was,  ''  that  the  terms  of  payment 
by  Calkins  to  Blanchard  could  have  been  modified  at 
the  pleasure  of  the  parties  and  the  original  sale  would 
have  furnished  a  sufficient  consideration  for  such  ar* 
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rangement."  The  sale  referred  to  had  not  been  evi- 
denced by  writing,  bnt  the  Inmber  sold,  and  the  note 
given  for  its  price,  had  been  exchanged.  The  remark, 
however,  has  a  most  general  import,  and  its  meaning 
mast  be  taken  with  many  implied  reservations. 

In  Erwin  n).  Saanders  (1  Cow.  249),  Judge  Suther- 
land said  the  role  that  written  agreements  are  not  to 
be  varied  by  oral  testimony,  does  not  exclude  oral  evi- 
dence of  the  enlargement  of  the  time  for  performance 
or  a  waiver  of  the  performance  of  a  written  contract. 
There  was  no  decision  as  to  what  was  necessary  to  a 
valid  oral  consent  to  enlarge,  or  to  a  waiver,  for  he 
held  that  what  was  set  up  in  the  case  for  that  purpose 
was  neither,  but  was  an  entirely  different  contract  from 
the  written  instrument,  and  made  contemporaneously 
with  it.  He  said  that  if  the  oral  agreement  had  been 
made  after  the  giving  of  the  note,  it  would,  perhaps, 
have  been  valid.  He  must  have  meant  also,  if  the  oral 
agreement  were  made  before,  or  at  the  time  of  perform- 
ance and  not  after  it,  because  his  reason  was  that  the 
oral  agreement  ought  to  be  regarded  as  a  valid  parol 
waiver  of  performance.  The  learned  judge  did  not 
overlook  that,  in  the  absence  of  a  waiver  of  performance, 
any  oral  agreement,  to  affect  a  prior  contract,  must  be 
based  upon  a  valuable  consideration,  for  that  was  de- 
clared in  his  citation  of  the  case  of  House  v.  Graham 
(8  Camp.  57). 

There  are  many  other  reported  cases  in  this  State 
which  are  relevant  to  the  position  taken,  but  it  is  not 
necessary  to  go  beyond  those  that  have  been  relied  upon 
by  the  learned  counsel  for  the  appellant.  Beyond 
doubt  he  would  have  cited  any  that  were  of  im- 
portance. 

None  of  the  cases  uphold  the  validity  of  an  arrange- 
ment made  after  time  of  performance  has  passed,  for 
the  contract  being  performed  at  a  different  time  from 
that  named  in  the  contract  unless  a  new  agreement  is 
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made  apon  consideration.  The  party  consenting  to  it 
cannot  be  said  to  waive  strict  performance  or  any  con- 
dition precedent,  or  to  have  led  the  other  party  to  omit 
to  do  anything  which  conld  have  given  him  a  cause  of 
action.  On  the  contrary,  after  time  of  i)erformance  the 
question  is,  has  the  party  not  in  default  a  right  of  ac- 
tion, and  then,  if  he  have,  what  is  sufficient  in  law  to 
extinguish  that.  Clearly,  his  request,  much  less  his 
consent,  that  the  other  party  deliver  goods,  the  same 
or  not  as  those  bargained  for  originally,  upon  the  prom- 
ise of  the  other  party  to  deliver,  unless  the  arrange- 
ment be  carried  out,  does  not  extinguish  the  cause  of 
action.  It  may  be  in  cases  of  sales  to  arrive  that  the 
vendee  can  have  no  cause  of  action,  but  the  same  ob- 
servations are  i)ertinent  if  he  be  under  no  obligation  to 
receive.  A  new  contract  is  necessary  for  new  obliga- 
tions. 

The  case  of  Parmelee  v.  Thompson  (45  N.  T.  68), 
should  be  cited.  In  the  action  on  a  promissory  note, 
the  defense  was  that  while  the  payee  held  the  note,  he 
brought  an  action  upon  it,  and  it  was  agreed  between 
him  and  defendant  that  the  suit  should  be  discontinued, 
the  defendant  pay  the  costs  of  the  action,  and  that  de- 
fendant should  have  until  the  month  of  December  to 
pay,  but  that  the  new  action  was  brought  before  De- 
cember. The  court  of  appeals  held  that  there  was  no 
consideration  for  the  promise  to  delay  time  of  payment, 
and  said  :  "It  is  competent  for  the  parties,  by  a  parol 
agreement,  to  enlarge  the  time  of  performance  of  a 
simple  contract,  and  the  time  of  payment  of  the  note 
in  suit  might  have  been  extended  by  such  agreement 
made  upon  a  sufficient  consideration  (Keating  v.  Price, 
1  Johm.  Oas.  22 ;  Miller  v.  Holbrook,  1  Wend.  317).  But 
a  promise  to  extend  the  time  of  payment,  unless  founded 
upon  a  good  consideration,  is  void"  (Underwood  v. 
Parmer'  I.  S.  Co.,  57  N.  Y.  500;  Ripley  v.  Etna  Ins. 
Co.  30  N.  Y.  164). 
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The  appeal  has  been  viewed  as  if  the  arrangement 
of  February  14  i-ef erred  only  to  the  time  of  perform- 
ance specified  by  the  original  contract.  My  opinion  is 
that  it  referred  to  another  term,  viz.,  the  goods  that 
were  to  be  delivered.  Its  effect  would  have  been  to 
substitute  another  parcel  of  iron  than  that  originally 
jigreed  upon  by  the  parties.  If  this  be  so,  I  understand 
that  there  is  no  dispute  that  the  statute  of  frauds  is  to 
be  applied. 

Judgment  affirmed,  with  costs. 


Abkoux,  J.,  concurred. 


8CHUYLEB  E.  CHADSEY,  Respondent,  v.  WIL- 

MAM  H.  GUION,  Appellant. 

Marine  insurance — construction  qf  poliey — carffo  free  from  pcntieular 

aiverage. 

Where  an  open  policy  of  marine  insurance  contains,  in  addition  to  the 
fuiial  general  clause  whereby  the  assurers  take  upon  themselyes  all 
perils  and  losses  that  may  come  '*to  the  said  goods  and  merchan- 
dise or  any  part  thereof,"  a  memorandum-clause,  providiDg  that  cer- 
tain articles,  among  which  is  the  cargo  in  question,  are  warranted 
by  the  assured  '^  free  from  average  unless  general,"  and  on  the  in- 
dorsement of  said  cargo  on  the  policy  are  written  certain  letters 
meaning  **free  from  particular  average,  "^the  assured  cannot  re- 
cover for  a  partial  loss. 

Where,  under  such  a  policy,  the  assurance  is  until  **said  goods  and 
merchandise  are  safely  landed,"  the  whole  cargo  is  within  the  policy 
until  all  of  it  is  landed,  and,  therefore,  the  assured  cannot  recover 
for  the  loss  of  that  portion  of  the  cargo  remaining  in  the  ship  while 
she  is  unloading,  and  after  a  part  of  the  cargo  has  been  safely 
landed  in  port  of  discharge,  as  for  a  total  actual  loss. 

^  seems  that  the  expenses  to  be  charged  against  a  portion  of  memo- 
randum cargo  safely  landed,  with  a  view  of  making  a  total  loss, 
must  be  confined  to  the  expense  of  taking  them  from  the  boat  and 
safely  landing  them,  and  cannot  be  extended  to  expenses  that  would 
tiave  been  incurred  if  no  disaster  had  happened. 
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Opinion  of  the  Court,  by  Skdowicx,  Ch.  J. 

Before  Sbdqwiok,  Ch.  J.^Fbeedkan  and  Russell,  J  J. 

Bedded  June  6,  1882. 

App<Ml  by  defendant  from  jadgment  entered  upon 
verdict  in  favor  of  plaintiff. 

The  action  was  npon  a  policy  of  insurance. 

A  cargo  of  potatoes  npon  a  canal  boat  was  insured 
^^  free  from  particular  average  "  until  safely  landed  at 
Tonkers,  on  the  Hudson  river.  The  boat  arrived  and 
was  moored  to  the  dock.  Af  t.er  109  barrels  of  potat.oes 
were  safely  landed,  an  unusual  wind  drove  against  the 
boat  cakes  of  ice,  and  did  such  hurt  to  her  that  she 
sank  and  was  almost  entirely  submerged. 

The  plaintiff  claimed  a  total  loss,  on  the  ground, 
that  the  109  barrels  safely  landed  were  not  within  the 
contract  when  the  remainder,  viz. ,  1541  barrels,  were 
lost.  He  also  gave  proof,  in  order  to  show  that  what 
were  not  entirely  destroyed  were  without  value,  inas- 
much as  the  cost  of  getting  them  on  shore  was  greater 
than  their  value  when  landed.  There  was  a  verdict  for 
plaintiff.    Further  facts  appear  in  the  opinion. 

Treadwell  Olevelaridj  for  appellant. 

McDaniel  &  Souther^  attorneys,  and  Everett  P. 
Wheeler y  of  counsel,  for  respondent. 

By  the  Court.— Sedowiok,  Ch.  J.— The  cargo  on 
board  of  the  canal  boat  was  in  bulk,  and  amounted  in 
quantity  to  1650  barrels  of  potatoes.  The  boat  was 
moored  to  the  dock,  before  any  loss  hapi)ened.  Before 
the  loss,  109  barrels  of  potatoes  were  safely  landed,  and 
there  remained  on  board  1541  barrels.  The  insurance 
was  until  the  ^^said  goods  and  merchandise  shall  be 
safely  landed.'' 

The  policy  contained  the  usual  clause  that  the  as- 
surers were  to  take  upon  themselves  all  i)erils  and 
losses  that  might  accrue  ^'  to  the  said  goods  and  mer- 
chandise or  any  part  thereof." 
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The  plaintiff  claims  for  the  loss  of  the  1541  barrels 
of  potatoes.  Beyond  donbt  this  is  a  claim  for  the  loss 
of  a  part  of  the  subject  that  was  insured  in  the  be- 
ginning, viz.,  "of  the  whole  cargo." 

The  memorandum  clause  specifically  provides  that, 
among  other  articles  named,  '^  potatoes  and  roots  "  are 
warranted  by  the  assured  "free  from  average,  unless 
general."  And  certain  letters  were  written  on  the  in- 
dorsement of  this  cargo  on  the  policy,  which  was  an 
open  policy.  It  is  agreed  that  these  letters  mean  "free 
from  particular  average."  It  is  th^n  the  simple  and 
often-determined  case  of  insurer  not  being  liable  for  a 
partial  loss,  provided  that  the  true  meaning  of  the 
policy  is,  that  the  insurers  are  not  liable,  unless  the 
whole  of  the  subject  insured  at  the  beginning  of  the 
suit,  that  is,  the  whole  cargo,  be  lost. 

The  learned  counsel  for  the  respondent,  however, 
urges,  that  the  policy  makes  the  subject  of  insur- 
ance not  only  the  whole,  as  such,  of  the  cargo,  but  also 
each  part  of  the  whole,  in  the  words  that  the  assur- 
ers take  upon  themselves  all  perils  to  the  goods  or  any 
part  thereof ;  that  the  insurance  continued  in  force, 
until  the  cargo  was  safely  landed  ;  that  when  the  109 
barrels  were  safely  landed,  they  went  out  of  the  con- 
tract and  the  policy  continued  as  to  the  1541  barrels  on 
board  ;  that  these  1541  barrels  were  the  whole  subject 
of  the  contract  and  that  if  a  total  loss  as  to  them  was 
shown,  the  plaintiff  was  entitled  to  recover.  In  other 
words,  that  the  policy  intended  to  provide  that  what 
was  a  part  of  the  cargo  in  the  first  place,  might  be- 
come the  whole  of  the  subject  insured  when  the  other 
part  had  been  safely  landed  and  so  discharged  from  the 
contract.  Of  course,  this  whole  is  separable  into 
parts,  and  the  result  would  be  that  whatever  of  that 
was  taken  from  it  and  safely  landed,  could  always  be 
considered  as  discharged  from  the  contract,  and  the 
insurers  woxdd  have  no  protection  from  the  memoran- 
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dnm.  The  argament  is  nor.  valid,  even  if  other  consid- 
erations be  not  fatal  to  the  claim,  if  the  part  safely 
landed  has  not  been  separated  from  that  on  board; 
but,  in  fact,  the  contract  operates  npon  them  taken 
together  as  a  whole. 

On  this  point,  there  is  anthority  in  this  State  which 
must  be  followed.  The  decision  in  Ghirdiner  v.  Smith 
(1  Johns.  Cos.  142)  has  been  questioned,  in  my  judg- 
ment not  properly,  by  courts  of  other  States  and  by 
learned  text-book  writers.  It  has  not  been  overmled  in 
this  State.  The  policy  of  insurance  was  "to  any  port 
in  Jamaica,  and  twenty-four  hours  after  the  goods  are 
landed  in  Jamaica,''  and  was  against  risk  of  contraband 
and  illicit  trade.  After  arrival  at  the  port  of  discharge, 
part  of  the  goods  were  landed,  and  after  they  had  b^n 
on  shore  more  than  twenty-four  hours,  were  seized  for 
illicit  trading.  One  question  was,  whether  these  goods 
were  protected  by  the  policy,  after  the  lapse  of  the 
twenty-four  hours.  The  court  held,  "a  protection 
against  the  risk  of  seizure,  until  they  should  be  sa 
landed,  was  a  direct  and  important  stipulation  in  the 
contract,  and  the  insurance  being  entire,  we  are  of 
opinion  that  the  risk  continued  on  the  entire  goods^ 
until  twenty-four  hours  after  all  of  them  had  been 
landed." 

In  American  Insurance  Co.  t?.  Griswold  (14  Wend^ 
478),  it  was  necessary  to  allude  to  what  right  of  ap- 
portionment or  contribntion  the  underwriter  had  in  a 
case  where  insurance  was  made  for  less  than  the  value 
of  the  goods  insured,  and  where,  after  arriving  at  the 
port  of  discharge,  some  had  been  landed,  and  those  re- 
maining on  board  were  of  not  greater  value  than  the 
amount  of  insurance.  Chancellor  Kent  cited  Gardiner 
V.  Smith,  in  saying  that  in  such  a  case  there  was  to  be 
an  apportionment  between  the  underwriter  and  the  as- 
sured. "  Where  the  insurance  is  upon  a  single  voyage, 
from  one  port  to  another,  upon  an  entire  cargo  or  lot  of 
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goods,  to  be  laden  on  the  vessel  at  the  port  of  departure, 
and  when  a  part  of  the  goods  have  arrived  at  the 
port  of  discharge,  and  have  been  safely  landed  before 
the  loss  occurs,"  /.  e.  the  goods,  actually  landed  are 
within  the  i)olicy,  and  bear  a  proportion  of  the  loss 
made  on  the  goods  not  landed. 

In  the  same  case  Senator  Tracy  used  the  principle 
of  Gardiner  v.  Smith,  citing  it,  and  said  (p.  489),  ^'  no^, 
if  instead  of  a  seizure  of  all  the  goods,  there  had  been 
a  seizure  of  those  only  that  were,  or  of  those  only  that 
were  not  landed,  it  is  plain  on  the  principle  of  that  de- 
cision, that  it  would  have  been  but  a  partial  loss,  and 
the  interests  on  all  the  goods  must  have  contributed 
ratably."  He  also  said,  '^as  in  the  common  case  of  in- 
surance on  goods  from  one  port  to  another  and  until 
safely  landed,  where,  after  a  part  of  the  goods  are 
landed,  the  residue  on  board  are  lost ;  this  is  fre- 
quently denominated  a  total  loss,  though  it  is  really  a 
partial  loss,  becaose  the  goods  landed  were  not,  until 
the  goods  were  all  landed,  withdrawn  from  all  the  risks 
against  which  they  were  insured,  although  they  were 
withdrawn  from  the  particular  risk,  by  which  the  loss 
occurred  ;  and  therefore,  as  the  insurer  would  have  to 
contribute  in  ease  of  their  loss,  notwithstanding  they 
were  landed,  it  is  only  reasonable  and  just  that  the 
owner  should  contribute  on  account  of  those  on  boards 
the  same  as  though  the  loss  had  occurred,  before  any 
were  landed." 

It  follows,  then,  in  this  case,  that,  as  the  109  barrels 
safely  landed  were  within  the  policy,  and  would  be, 
until  the  whole  cargo  was  landed,  and  were  not  them- 
selves lost,  there  was  but  a  partial  loss,  and  the  plaintiff 
should  not  have  recovered. 

The  same  result  follows  from  the  view  just  sug- 
gested. The  form  of  the  policy  is  prepared  in  advance, 
for  a  business  of  taking  different  kinds  of  risks,  and  is 
meant  to  contain  clauses  that  may  be  distributively 
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used  for  different  classes  and  conditions  of  merchant 
dise  or  goads  to  be  insured,  as  they  will  be  seyerally 
presented  for  insurance.  The  general  clause,  describ- 
ing what  risks  are  undertaken,  is  meant  to  be  applied 
to  such  goods  in  general,  as  to  which  it  is  not  intended 
to  limit  the  insured  to  a  total  loss,  and  the  thing  in-  ^ 
sured  is  stated  to  be  ^^  said  goods  and  merchandise,  or 
any  part  thereof."  But  the  memorandum  clause  is 
meant  to  make  a  reservation  in  case  ''the  said  goods 
and  merchandise"  are  of  such  a  kind  that  the  under- 
writers do  not  intend  to  pay  for  a  partial  loss  of  them ; 
that  is,  if  they  are  ''potatoes  or  roots,"  then  the  in- 
sured must  bear  any  partial  loss.  The  written  words 
to  the  same  effect  have  a  more  direct  application,  be- 
cause they  were  placed  on  the  policy  contemporaneously 
with  the  cargo  being  entered  on  it.  The  insurance, 
then,  is  in  substance,  if  the  perils  of  the  sea  prevent  any 
part  of  the  cargo  being  landed,  the  insurers  pay  the 
value  of  the  whole  cargo ;  but  if  any  part  is  safely 
landed,  the  insured  is  to  bear  the  loss  of  the  other 
part  and  the  insurer  is  to  pay  nothing.  There  is  no 
way  of  severing  the  contract,  because  the  thing  said  to 
lead  to  the  severing,  is  the  contingency  which  satisfies 
the  whole  of  the  obligation  of  the  insurer. 

What  has  now  been  decided,  determines  the  case  as 
it  is,  and  it  may  be  unnecessary  to  pass  upon  other 
parts  of  the  appeal.  In  view  of  a  former  appeal  having 
been  determined  upon  the  other  branches,*  it  may  not 
be  inexpedient  to  express  the  opinion,  that  the  facts 
do  not  show  a  total  loss,  within  the  rule  that  if  the  cost 
of  forwarding  memorandum  articles  from  the  place  of 
disaster  exceed  their  value,  the  loss  will  be  deemed 
total,  or  within  the  case  of  Wallerstein  v.  Columbia 
Ins.  Co.  (44  N.  7.  204).  Leaving  on  one  side  the  safety 
of  the  109  barrels,  there  was  not  a  total  loss  of  the  1541 
barrels. 

*  46  dup&r.  OL  lis. 
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It  is  not  the  purpose  to  decide  that  the  role  referred 
to  is  to  be  applied  here,  but  to  consider  it  as  the  most 
favorable  that  can  be  invoked  for  the  plaintiff.  In  ad* 
dition  to  the  109  barrels  referred  to  there  were  at  least 
80  barrels,  landed  after  the  disaster.  This  was  sufficient 
to  make  the  loss  partial,  unless,  where  the  rule  is 
properly  applied,  the  cost  of  transporting  them  to  a 
safe  landing  was  as  great  as  their  value.  It  is  manifest 
that  the  rule  must  be  confined  to  the  expense  of  taking 
them  from  the  boat  and  in  safely  landing  them,  and 
not  extended  to  expenses  that  would  be  incurred  if  no 
disaster  had  happened.  The  expenses  were  said  to  be 
$3. 65  greater  than  their  value.  To  reach  this  result,  the 
following  sums  were  charged,  which  were  not  to  be  at- 
tributed to  transporting  the  potatoes  to  shore  or  in 
safely  landing  them.  The  first  was  rent  of  a  store  on 
land  for  one  month,  $30  ;  commissions  and  delivering  on 
80  barrels,  $20 ;  use  of  two  stores,  $10 ;  lawyer  draw- 
ing paper,  $75  ;  dispatches,  $2 ;  to  New  York  twice 
—car  fare  and  time,  $5.  If  these  are  deducted,  it  ap- 
pears that  the  80  barrels  of  potatoes  were  in  value  at 
least  $60  and  over.  There  was,  therefore,  not  a  total 
loss. 

The  case  made  does  not  show  the  happening  of  a 
total  loss,  within  the  case  of  Wallerstein,  so  far  as  that 
case  requires  the  existence  of  a  total  loss,  irrespective 
of  those  ambiguous  considerations,  which  pertain  to 
what  is  there  called  a  constructive  total  loss. 

Judgment  reversed,  with  costs  of  appeal  to  ap- 
pellant to  abide  event,  and  new  trial  ordered.  Order 
appealed  from  reversed,  with  $10  costs. 

Frbebman  and  Russell,  JJ.,  conoorred. 
VoL  XVL— 18 
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PATRICK  RBILLY  v.  THE  MAYOR,  Ac,  OF  NEW 

YORK  CITY. 

Cjffuer$'~'remo9<U — rmgnatian — ineompatibiUty, — New  Tcrh  Oity — ekar^ 

ter,  §  11— fire  department. 

Plaintiff  was  duly  appointed  a  member  of  the  uniformed  force  of  the  Firs 
Department  of  New  York  city,  as  an  assistant-engineer,  at  a  certain 
salary,  and  after  serving  for  some  time,  was,  by  order  of  the  Board 
of  Commissioners,  relieved  from  duty  as  such,  and  appointed  to 
a  subordinate  position  as  machinist,  at  a  lower  and  per  diem  com- 
pensation, the  duties  of  which  latter  position  he  entered  upon  and 
performed  without  protest.  He  was  in  like  manner  transferred  from 
the  one  place  to  the  other  several  times,  without  protest.  It  ap- 
peared from  the  minutes  and  order  of  the  board,  and  from  pay-rolls 
signed  by  plaintiff,  containing  receipts  in  full,  and  in  which  he  is 
described  at  times  as  assistant-engineer,  and  at  other  times,  as  ma- 
chinist, that  the  two  places  were  diatinct  and  different. 

In  an  action  to  recover  the  balance  of  plaintiff^s  salary  as  assistant-en- 
gineer for  the  whole  period  of  his  employment, — Hdd^  that  such  re- 
moval was  not  within  the  inhibition  of  section  77  of  the  charter  of 
New  York  city,  providing  that  no  member  of  the  uniformed  force 
shall  be  removed  without  charges,  etc.,  said  section  referring  only  to 
removals  in  irmtum;  and  that  plaintiff,  by  accepting  the  posi- 
tion, and  performing  the  duties  of  machinist,  without  pro- 
test, voluntarily  vacated  the  place  of  assistant-engineer,  the  duties 
pf  the  two  places  being  such  that  it  would  be  incompatible  for  one 
person  to  fill  them  both. 

Further  heldy  that  the  pay-rolls  were  admissible  in  evidence  against 
plaintiff. 

Brennan  «.  The  Mayor  (62  JV.  F.  866),  distinguished  in  that  regard. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Decided  June  6,  1882. 

Exception  by  defendant  to  a  direction  by  the  court 
that  the  jury  find  for  plaintiff,  ordered  to  be  heard  in 
first  instance  at  general  term. 

The  plaintiff  claimed  to  recover,  in  this  action,  a 
balance  of  salary,  alleged  by  him  to  be  attached  to  a 
subordinate  place  in  the  fire  dei)artment  of  New  York 
city. 
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The  facts  appear  in  the  opinion. 
Charles  P.  MiUer^  for  plaintiff. 

WiUiam  C.  Whitney^  corporation  counsel,  and 
3amd  J.  Dean^  ot  counsel,  for  defendant. 

By  the  Coubt. — Sedgwick,  Ch.  J. — The  plaintiff 
gave  in  evidence  the  following  extract  from  a  meeting  of 
the  Board  of  Fire  Commissioners,  of  May  20, 1875.  '^  I. 
Patrick  Bielly  (the  plaintiff)  is  hereby  api)ointed  an 
assistant-engineer  in  this  department,  at  a  salary  of 
$1,250  per  annum,  and  assigned  to  the  repair  shops.  He 
will  report  for  duty  on  the  21  inst.,  at  8  a.  m.,  to  the 
chief  of  battalion  in  charge  of  the  repair  shops.  II. 
Assistant-engineer  Patrick  Bielly,  of  the  repair  shops, 
is  hereby  detailed  for  duty  in  engine  company  No.  43, 
and  will  report  for  duty  at  Pier  No.  1,  0  a.  m.  on  the 
21  instant."  He  did  duty  as  assistant-engineer  with 
company  No.  43  until  October  7,  1875.  The  plaintiff 
gave  in  evidence  another  extract  from  the  minutes  of 
the  board  meeting  of  October  6,  1876,  which  was : 
^*  Appointments  were  made  to  take  effect  on  7  in- 
stant, as  follows :  Patrick  Bielly,  relieved  from  duty 
as  assistant-engineer  of  steamer,  and  appointed  a  ma- 
chinist in  the  repair  shop  at  a  salary  of  $3  per  day." 
An  order  was  made  thereon,  which  was :  ^^  Patrick 
Bielly  is  hereby  relieved  from  duty  as  assistant-en- 
gineer of  steamer,  and  appointed  a  machinist  in  the  re- 
X)air  shops  at  a  salary  of  $3  per  day,  to  take  effect  at  8 
A.  M.  on  the  7  instant."  The  plaintiff  thereupon 
went  into  the  repair  shop  and  did  the  duty  of  a  machin- 
ist. He  then,  after  a  time,  in  pursuance  of  orders 
given,  left  the  repair  shop  and  was  attached  to  an  en- 
gine company.  The  orders  were  in  the  following  form : 
*^  Machinist  Patrick  Bielly,  of  the  repair  shops,  is  here- 
by attached  to  the  engine  company  No.  43,  for  duty 
as  acting  assistant-engineer  of  steamer,  until  relieved 
by  the  commanding  officer  of  that  company,  where- 
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upon  he  will  immediately  report  back  fer  duty  at  the 
repair  shops.  Daring  the  time  of  his  service,  as  herein 
ordered,  he  will  be  dropped  from  the  repair  shop  pay- 
roll, and  taken  upon  the  pay-roll  of  engine  company 
No.  43,  as  assistant-engineer  of  steamer,  with  the  pay, 
at  the  rate  of  $1,250  per  annum."  This  order  was  in 
pursuance  of  a  proceeding  of  the  board,  which  was 
shown  by  the  following  extracts  from  its  minutes: 
"  The  president  reported  the  following :  Detail  of  ma- 
chinist Patrick  Bielly,  from  repair  shop,  to  engine 
company  No.  43,  as  acting  assistant-engineer  of  steam- 
er, at  a  salary  of  $1,260  per  annum,  from  22  instant." 

When  the  plaintiff  was  with  the  engine  company, 
he  was  paid  at  the  rate  of  $1,250  per  annum,  signing  a 
receipt  on  the  pay-roll,  which  described  him  as  acting 
assistant-engineer.  When  he  worked  at  the  repair 
shops,  as  machinist,  he  was  paid  at  the  rate  of  $3  a 
day,  signing  a  receipt  on  a  pay-roll,  which  described 
him  as  a  machinist. 

Apart  from  the  face  of  the  orders  and  of  the  pay- 
rolls, there  was  no  evidence  as  to  what,  in  the  organiza- 
tion of  the  department,  according  to  rules  established, 
or  practice  adopted,  were  the  duties  and  official  re- 
lations of  an  assistant-engineer  or  of  a  machinist.  It 
was  not  otherwise  shown  whether  an  assistant-engineer 
had  duties  attached  to  his  place,  which  were  to  be 
done  at  the  repair  shop,  nor  whether,  if  in  regular 
course  that  were  the  case,  there  were  not  duties  of  a 
similar  or  different  kind  to  be  done  by  another  kind  of 
subordinate,  distinctively  known  as  and  designated  by 
the  name  of  machinist. 

The  plaintiff  gave  testimony  tending  to  show  that  a 
uniform  in  which  he  appeared  at  the  trial,  was  the  in- 
signia of  his  rank.  These  were  his  words,  and  further, 
that  such  uniform  was  the  insignia  of  the  rank  of  as- 
sistant-engineer in  the  fire  department.  He  was  asked 
by  his  counsel  immediately :  '^  Have  you  ever  received 
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any  other  appointment  than  the  one  already  intro- 
duced in  evidence,  the  one  of  20  May,  1875 1"  His 
answer  was,  ^'  Not  any,  at  any  time.''  The  defendant's 
counsel  then  asked,  ''You  have  received  orders  at 
different  times,  detailing  you  to  other  services  ?"  "A. 
The  other  service  was  mechanical  service." 

The  pay-rolls,  by  themselves,  would  indicate  that 
there  were  two  places,  distinctly  different,  one  that  of 
an  assistant  engineer,  and  the  other  that  of  a  machin- 
ist. The  counsel  for  plaintiff  has  argued  that  by  Bren- 
nan  v.  The  Mayor  (62  iV.  Y.  365),  the  pay-rolls  are  not 
evidence  against  the  plaintiff  for  any  purpose.  A 
reference  to  the  facts  of  that  case  will  show  that  the 
pay-rolls,  which  the  court  held  not  to  be  evidence 
against  the  plaintiff,  were  pay-rolls  on  which  that 
plaintiff's  name  did  not  appear,  and  on  which,  there- 
fore, his  receipt  for  salary  could  not  have  been.  In 
the  present  case,  the  pay-rolls  show  by  the  admission 
of  the  plaintiff  that  he  received  salary  as  a  machinist 
sometimes,  and  sometimes  as  an  assistant  engineer. 

If  resort  be  had  for  information  to  the  proceedings 
of  the  board  and  the  orders  issued  thereon,  it  appears 
from  them,  taken  altogether,  so  far  as  I  am  able  to  see, 
that  there  was  a  subordinate  place  in  the  department 
designated  as  "assistant-engineer,"  part  of  whose  du- 
ties were  to  be  done  in  connection  with  an  engine 
company  and  part  at  the  repair  shops,  as  the  board 
might  assign.  The  first  appointment,  that  of  May  20, 
1875,  appointed  him  an  assistant-engineer  and  assigned 
him,  as  such,  to  the  repair  shops  ;  and  the  same  minute 
proceeds,  "assistant-engineer  Patrick  Reilly,  of  the 
rei>air  shops,  is  hereby  detailed  for  duty  in  engine 
company  No.  43."  Accordingly,  on  October  6,  1875, 
after  which  he  was  paid  for  a  time  $3  a  day,  he  was 
not  assigned,  as  an  engineer,  back  to  the  repair  shops, 
but,  as  api)ears  by  the  order  of  that  day,  he  "  was  re- 
lieved from  duty  as  assistant-engineer  of  steamer  and 
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appointed  a  machinist  in  the  repair  shops''  at  $3  a  day. 
This  order,  1  suppose,  follows  the  terms  of  the  appoint- 
ment by  the  boai*d,  although  in  the  printed  case  there 
seems  to  be  an  omission  of  some  words. 

The  order  of  March  22,  acd  the  minutes  of  March 
80,  call  him  machinist  Patrick  Beilly,  and  detail  him 
by  such  title  from  the  repair  shops  to  engine  company 
No.  43,  as  acting  assistant-engineer  of  steamer,  ^' until 
relieved  by  the  commanding  oflScer  of  the  company, 
whereupon  he  will  immediately  report  back  for  duty 
at  the  repair  shops.  During  the  time  of  his  service  as 
herein  ordered,  he  will  be  dropped  from  the  repair 
shop  pay  roll  and  taken  upon  the  pay-roll  of  engine 
company  No.  43,  as  assistant-engineer  of  steamer, 
with  pay  at  the  rate  of  $1,250  per  annum."  There 
was  no  proof  given  of  what  was  an  acting  assistant- 
engineer. 

It  is  upon  this  basis;  that  the  learned  counsel  for 
plaintiff  contends  that  the  plaintiff  is  now,  and  always 
has  been,  a  member  of  the  uniformed  force  of  the  lire 
department ;  that  by  section  77  of  charter  of  the  city 
of  New  York  (chap.  335,  Laws  of  1873),  the  Fire 
Commissioners  are  prohibited  from  removing  a  member 
of  the  uniformed  force,  except  '*  after  written  charges 
shall  have  been  preferred  against  him,  and  after  the 
charges  have  been  publicly  examined  into,  and  after 
notice  to  the  persons  charged  ;"  that  the  commissioners 
had  no  authority  to  relieve  the  plaintiff  from  duty  as 
an  engineer  and  appoint  him  to  a  subordinate  position 
as  a  machinist,  at  a  daily  salary ;  that  if  such  order 
could  be  enforced,  it  would  amount  to  a  removal,  in 
violation  of  the  charter  ;  that  the  order  was  in  fact  a 
nullity,  and  in  no  way  affected  plaintiff's  place  of  as- 
sistant-engineer, or  his  right  to  be  paid  the  salary  at- 
tached to  that  place. 

So  far  as  the  testimony  discloses,  it  seems  to  me 
that  these  places  which  the  plaintiff  filled,  have  an- 


RBILLT  V.   MAYOR,   &c.   OP  N.   Y.  279 

Opinion  of  the  Court,  by  Sedgwick,  Ch.  J, 

nexed  to  them  respectively  duties  which  the  law  did 
not  intend  shoald  be  performed  by  one  person  at  the 
same  time,  and  that,  as  the  term  is,  it  would  be  incom- 
patible for  one  i)er8on  to  fill  the  two  places.  In  the 
People  V.  Green  (6  Daly,  260),  Judge  J.  F.  Daly, 
in  an  opinion  which,  on  review  by  the  court  of  appeals 
(People  V.  Green,  68  N.  T.  295),  was  approved,  said 
that  legal  incompatibility  arises  '^  from  the  necessity  of 
the  incumbent  performing  the  duties  of  both  offices  at 
all  times  in  person  and  not  by  deputy."  It  results 
from  this,  that  when  the  plaintiff  accepted  the  place 
of  machinist,  he  voluntarily  vacated  the  place  of  assist- 
ant-engineer. He  did  not  resist  his  being  appointed 
machinist,  and  he  did  not  claim  to  be  assistant-engi- 
neer when  he  was  appointed  machinist.  Whatever  of 
removal  there  may  have  been,  he  assented  to  and  ac- 
quiesced in,  and  when  he  acted  as  machinist,  he  disabled 
himself  from  performing  service  as  assistant  engineer. 
On  this  service,  or  a  readiness  to  i>erf  orm  it,  is  based 
his  right  to  the  salary  (Smith  v.  The  City  of  New  York, 
87  N.  T.  518). 

The  provision  of  the  charter  cited  (§T7),  that  officers 
and  members  of  the  uniformed  force  shall  be  remov- 
able only  after  written  charges  shall  have  been  pre- 
ferred against  them,  etc.,"  means  to  refer  to  a  removal 
in  invitum.  It  does  not  mean  to  abridge  the  power 
and  right  of  a  person  to  resign  or  vacate  an  office  or 
membership,  at  least  of  this  kind.  So  far  as  the  pro- 
vision is  for  the  personal  advantage  of  the  holders,  as 
it  was  introduced  for  his  benefit,  he  may  renounce  the 
advantage. 

In  the  Metropolitan  Police  Act  of  1857,  there  was  a 
like  kind  of  provision  against  the  removal  of  patrol- 
men, excepting  charges  were  made.  The  People  v. 
The  Board  of  Police  (19  N.  F.  188),  held  that  the  act 
transferred  to  the  police  force  created  by  it,  the  members 
of  the  then  existing  police  in  New  York  and  Brooklyn, 
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without  any  affirmative  act  of  acceptance  on  their  part. 
Although  they  were  thus  in  office  under  the  later  act,  and 
not  to  be  removed  except  upon  charges  and  conviction 
of  them,  the  court  of  appeals  held,  in  People  ex  rel.  Ebn- 
rahan  v.  Board  of  Metropolitan  Police  (26  JV.  T.  321), 
as  undoubted  law,  that  to  divest  a  patrolman  of  the 
office,  a  formal  resignation  was  not  necessary.  ^^  Affir* 
mative  acts  on  his  part,  of  resignation  or  repudiation  of 
the  office,  are  quite  as  effectual  to  divest  him  of  it,  as 
affiiTuative  words  spoken  or  written."  There  might  be 
a  practical  desertion,  abandonment  and  repudiation  of 
an  office  or  its  duties.  Another  opinion  looked  upon 
the  acts  as  equivalent  to  a  resignation,  because  ''  the 
relator  refused  to  hold  the  office.  Being  in  possession 
by  virtue  of  the  statute,  he  refused  to  continue  in 
possession,  he  refused  to  have  the  office.  What  act 
could  he  have  done  more  effectually  to  divest  himself  of 
the  office  ?"  It  can  be  said  that  there  is  a  removal, 
when  the  holder  is  compelled  to  go ;  but  when  he  vol- 
untarily leaves,  there  is  no  removal,  in  the  sense  of 
the  statute.  He  may  think,  as  the  plaintiff  may  have 
thought,  in  this  case,  that  if  he  do  not  accept  the  subor- 
dinate and  incompatible  duty,  there  will  be  an  attempt 
to  remove  him  unjustly  or  illegally.  But,  while  this 
may  be  motive  of  voluntary  yielding,  it  does  not  alter 
the  quality  or  the  consequences  of  the  act,  done  volun- 
tarily by  him,  of  accepting  the  incompatible  place. 

I  am  therefore  of  opinion,  that  the  plaintiff  was  not 
entitled  to  recover  the  amount  of  salary  due  to  an  as- 
sistant-engineer, while  he  was  filling  the  place  of  ma- 
chinist. He  was  paid  for  the  latter,  and  the  request 
of  the  defendant  that  the  verdict  be  directed  in  his 
favor,  should  have  been  granted. 

The  exception  to  the  direction  of  a  verdict  in  favor 
of  plaintiff,  is  sustained;  the  verdict  set  aside,  and  a  new 
trial  ordered,  with  costs  to  defendant  to  abide  event 

Fbsedhan,  J.,  concurred. 
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ALBERT  C.   LAjMSON,    Respoistdent,  v.  J.    MAR- 
ION SIMS,  Appellant. 

Principal  and  agent — autliority  of  real  estate  argent  to  employ  broker—' 
continuance  of  broker^ a  authority  after  relocation  of  agenVa. 

Where  the  owner  t)f  certain  real  property  employs  a  real  estate  agent  to 
obtain  a  purchaser  therefor,  and  such  agent,  acting  within  the  scope 
of  his  authority,  but  without  said  owner^s  knowledge,  employs  a 
broker  for  that  purpose,  said  broker's  authority  coutinue9  after  the 
revocation  of  the  agent's  authority  and  until  notice  thereof. 
If,  during  such  period,  he  finds  a  purchaser  for  the  real  estate,  he 
can  recover  his  commissions  from  the  owner. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Decided  June  6,  1882. 

Appeal  by  defendant  from  jadgment  entered  on 
verdict  in  favor  of  plaintiff,  and  from  order  denying 
motion  for  new  trial  made  upon  the  minutes. 

The  facts  appear  in  the  opinion. 

Gray  A  Davenport^  attorneys,  and  John  Clinton 
C/ray,  of  counsel,  for  appellant. 

Sidney  S.  Harris^  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action 
was  to  recover  the  amount  of  commissions  alleged  to  be 
due  to  plaintiff,  a  broker,  in  procuring  a  purchaser  of 
certain  real  estate,  uader  an  alleged  employment  by 
defendant.  The  defendant  was  the  owner,  and  the 
plaintiff  claimed  that  he  was  employed  by  defendant 
through  an  agent  of  the  defendant.  On  the  trial,  at 
the  end  of  the  testimony,  the  defendant's  counsel  moved 
that  the  court  direct  a  verdict  in  his  favor.  The  im- 
portant exception  is  to  the  denial  of  this  motion.  There 
are  no  exceptions  to  this  charge,  and  indeed  it  has  not 
been  made  a  part  of  the  case  on  appeal.  It  must  be 
8upx>osed  that  all  the  matters  of  fact  which  were  essen- 
tail  to  the  recovery,  were  properly  passed  upon  by  the 
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jury,  unless  the  testimony  is  incontrovertibly  in  fayor 
of  the  defendant  on  the  two  points  presented  at  the 
trial  and  on  this  appeal. 

The  first  is  that  the  plaintiff  failed  to  prove  that  the 
employment  by  the  defendant's  agent  came  within  the 
scope  of  the  latter' s  apparent  antbority.  It  was  proved, 
and  not  denied  by  defendant,  that  the  latter  had  empow- 
ered in  writing  the  agent  to  sell  the  real  estate,  which 
was  in  this  city.  The  plaintiff,  who  was  a  broker  in 
real  estate  by  business,  testified  that  such  property  is 
almost  invariably  sold  through  a  broker  in  the  city  of 
fTew  York.  The  agent  was  a  witness  for  the  defend- 
ant, and  gave  detailed  testimony  as  to  his  relations  to 
the  defendant  and  to  the  plaintiff,  and  in  such  a  form 
that  the  jury  were  at  liberty  to  take  his  testimony  as 
affording  circumstantial  evidence  as  to  his  authority  to 
employ  a  broker  for  the  defendant.  On  the  whole  case, 
the  jury  could  competently  determine  whether  the  de- 
fendant had  given  to  his  agent  for  sale  authority  to 
employ,  for  him  and  for  that  purpose,  a  broker. 

The  ^second  point  is,  that  the  defendant  was  not 
liable  to  the  plaintiff,  because  the  defendant  had  re- 
voked the  authority  of  his  agent  to  sell  the  real  estate, 
and  the  broker's  employment  consequently  terminated 
before  a  purchaser  was  found. 

It  was  not  disputed  that  the  finding  of  the  jury 
that  the  plaintiff  did  obtain  a  purchaser,  is  conclusive. 
It  is  said,  however,  that  before  that  was  done,  there 
was  a  revocation  of  the  authority  of  defendant's  prin- 
cipal agent  to  sell.  There  was  an  exception  made  in 
reference  to  the  refusal  of  the  court  to  allow  the  de- 
fendant to  show,  by  a  certain  letter  to  his  agent,  that 
there  was  the  revocation  referred  to.  Regularly,  that 
letter  should  have  been  part  of  the  case.  Both  make 
no  objection  to  its  being  handed  to  the  court  on  this 
appeal,  and  it  has  been  considered  by  it.  It  is  very 
doubtful  that  the  jury  would  have  been  justified  in 
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finding  that  the  letter  was  intended  to  stop  the  pro* 
•ceedings  toward  a  sale.  I  am,  however,  of  the  opinion 
that,  as  it  was  not  shown,  or  offered  to  be  shown,  that 
the  letter  was  made  known  to  the  plaintiff,  it  did  not 
affect  his  right  to  compensation.  Judge  Story  states 
the  law  on  this  point,  in  Story  on  Agency^  §  470,  in 
considering  at  what  time  and  noder  what  circumstances 
the  revocation  by  the  act  of  the  principal  takes  effect : 
'^  As  to  the  agent  himself,  subject  to  What  has  been  al- 
ready stated,  it  takes  effect  from  the  time  when  the 
revocation  is  made  known  to  him,  and  as  to  third  per- 
sons, when  it  is  made  known  to  them,  and  not  before. 
Until,  therefore,  the  revocation  is  so  made  known,  it  is 
inoperative.  If  known  to  the  agent^  as  against  his 
principal,  his  rights  are  gone,  bnt  as  to  third  persons 
who  are  ignorant  of  the  revocation,  his  act  binds  both 
himself  and  his  principal."  If  there  are,  which  is 
doubtful,  any  facts  in  testimony  which  tended  to  show 
a  revocation  of  authority  to  sell,  the  jury  could  find 
that  it  was  not  made  known  to  the  plaintiff  until  after 
he  had  secured  a  purchaser  with  whom  a  contract  of 
sale  might  have  been  made. 

Judgment  aflSirmed  with  costs,  and  order  appealed 
from  affirmed  with  $10  costs. 

Freebman,  J.,  concurred. 


HUGH  DILLON  v.  THE  SIXTH  AVENUE  R.  R.  CO. 

Ifegligence — liability  of  corporation  to  employee — hidden  defect — notice  to 
company  through  director  employed  as  contractor  to  erect  the  Imild' 
ing — overloading  floor — Jmrden  of  proof 

A  corporation,  for  such  acts  and  duties  as  it  is  required  to  perform  as 
master  or  principal,  is  liable  to  an  employee  for  negligence  or  want 
of  proper  care^  without  regard  to  the  rank  or  title  of  the  agent  who 
represents  it  entrusted  with  the  performance  of  such  acts  or  duties, 
^  g,^  it  was  held  in  this  case  that  if  there  was  negligence  in  order- 
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ing  a  large  quantity  of  grain  bought  by  defendant  for  the  use  of  ita 
horses  to  be  stored  on  the  floor  in  the  building  of  defendant,  a  street 
railroad  company,  which  storage  caused  said  floor  to  fall,  it  was  the 
negligence  of  the  company  and  not  of  the  officer  or  agent  giring  the 
order. 

If  duo  care  has  been  taken  by  the  company  in  the  construction  and 
maintenance  of  such  building,  and  an  injury  result  solely  from  a 
hidden  and  internal  defect  therein,  of  which  the  company  had  no 
notice,  and  which  could  not  be  discovered  by  the  exercise  of  ordi- 
nary care,  the  defendant  is  not  liable. 

Where  the  defendant  employed  one  of  its  directors  to  construct  such 
floor  by  day's  work,  and  paid  him  a  commission  on  the  actual  coal 
of  the  work,  he  is  a  mere  contractor,  and  notice  to  him  of  any  de- 
fect is  not  notice  to  the  company. 

Mere  overloading  of  a  floor  is  not  enough  to  establish  negligence,  the 
plaintiff  having  repelled,  as  to  construction  and  maintenance  of  the 
building,  and  knowledge  of  defects  therein,  the  presumption  of 
negligence  arising  from  the  happening  of  the  accident.  To  recover, 
the  plaintiff  is  bound  to  establish  an  overloading  which  was  wrong- 
ful in  a  legal  sense,  and  which  amounts  to  a  specific  act  of  negligence 
in  the  use  of  the  floor — ^the  test  applied  in  this  case  being  the  sup- 
porting capacity  of  the  floor,  determined  by  expert  evidence. 

A  corporation  can  only  be  held  to  the  exercise  of  ordinary  care  under 
all  the  circumstances,  whether  the  plaintiff  was  a  servant  or  a  strsn- 
ger. 

Before  Sebgwiok,  Oh.  J.,  and  Fbesdman,  J. 

Decided  June  5,  1882. 

The  plaintiff,  on  May  25,  1878,  was  in  the  employ 
of  the  defendant  as  a  laborer,  and  as  snch  engaged  in 
the  work  of  putting  in  oats  on  the  third  floor  of  de- 
fendant's depot,  when  part  of  the  floor  gave  way  and 
fell,  in  consequence  of  which  the  plaintiff  fell  with  it 
and  sustained  serious  injury.  He  brought  this  action, 
alleging  negligence  in  the  defendant,  to  recover  $30,000 
damages. 

The  defendant,  by  its  answer,  denied  the  negligence 
imputed;  charged  contributory  negligence;  averred 
that  the  injury  was  caused  by  the  negligence  of  a  serv- 
ant of  the  defendant,  but  without  any  negligence  od 
its  part ;  and  then  pleaded  payment  and  release. 
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At  the  trial,  evidence  was  given  on  both  sides,  and 
at  the  close  of  the  testimony  the  conrt  denied  plaint- 
iffs motion  to  be  permitted  to  go  to  the  jury,  and  di- 
rected a  verdict  for  the  defendant,  which  rnlings  were 
duly  excepted  to.  The  court  then  directed  the  excep- 
tions to  be  heard  in  the  first  instance  at  general  term, 
and  that  judgment  in  the  meantime  be  suspended. 

Farther  facts  appear  in  the  opinion. 

NeUon  Smithy  for  the  plaintiff. 
D.  M.  Porter^  for  the  defendant. 

By  the  Court.— Frbedm an,  J.— A  verdict  having 
been  directed  for  the  defendant,  all  material  facts  as  to 
which  there  is  a  conflict  of  testimony  are  to  be  decided 
on  this  appeal  in  favor  of  the  plaintiff,  and  all  pre- 
sumptions and  inferences  which  he  had  a  right  to  ask 
from  the  jnry,  are  to  be  conceded  to  him. 

The  question  of  contributory  negligence  was  de- 
cided by  the  learned  judge  who  presided  at  the  trial, 
in  favor  of  the  plaintiff. 

The  plea  of  payment  as  an  entire  defense  depended 
upon  the  sufficiency  of  the  release  obtained  by  the  de- 
fendant, and  as  to  that  the  circumstances  under  which 
it  was  obtained,  were  of  such  a  character,  that  the 
question  whether  or  not  it  had  been  obtained  by  un- 
due influence,  imposition  or  fraud,  should  have  been 
submitted  to  the  jury,  provided  there  was  sufficient 
evidence  upon  which  the  jury  might  have  found  negli- 
gence in  the  defendant  by  which  the  fall  of  the  floor 
was  caused.  The  most  material  question,  therefore,  is 
whether  there  was  sufficient  evidence  of  negligence  for 
that  purpose. 

The  defendant  is  a  corporation,  and  as  such  can 
only  act  through  agents.  Bat  a  corporation  is  liable 
to  an  employee  for  negligence  or  want  of  proper  care 
in  respect  to  such  acts  and  duties  as  it  is  required  to 
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perform  as  master  or  principal  without  regard  to  the 
rank  or  title  of  the  agent  or  representative  entmsted 
with  the  performance.  As  to  snch  acts,  the  agent  or 
representative  occupies  the  place  of  the  corporation, 
and  the  latter  is  deemed  present,  and  consequently 
liable  for  the  manner  in  which  they  are  performed.  If, 
therefore,  there  was  negligence  in  ordering  the  large 
quantity  of  oats  to  be  stored  on  the  i>art  of  the  floor 
that  fell,  which  were,  in  fact,  stored  there,  and  the 
storage  of  which  caused  the  fall  of  the  floor,  it  was 
negligence  in  the  corporation,  and  not  merely  the  negli- 
gence of  the  particular  officer  or  agent  who  gave  the 
order.  Hence  the  question  of  the  negligence  of  a  co- 
servant  for  which  the  common  employer  is  not  liable, 
is  not  in  the  case. 

The  depot  in  question  was  built  expressly  for  de» 
fendant'S  use,  and  originally  was  two  stories  high, 
fronting  on  Sixth  avenue,  and  extending  from  Forty- 
third  to  Forty-fourth  street,  in  the  city  of  New  Yorlu 
In  about  1873,  one  and  one-half  of  a  story  were  added 
for  the  purpose  of  storing  grain.  This  addition  waa 
built  by  Mr.  William  R.  Stewart,  whose  reputation  as 
a  builder  was  first-class,  by  days'  work  instead  of  un- 
der a  contract  fixing  the  price,  and  under  instrnctiona 
from  the  company  that  it  should  be  built  in  the  best 
possible  manner.  For  his  services  Mr.  Stewart  received 
from  the  company  ten  per  cent,  on  the  actual  cost. 
The  evidence  is  uncontradicted  that  the  materials  used 
were  first-class  and  that  the  work  as  a  whole  was  dona 
in  a  first-class  manner.  Under  these  circumstances, 
the  company  was  justified  to  use  the  third  floor,  which 
fell  and  injured  the  plaintiff,  for  the  storage  of  grain, 
and  the  same  was  so  used  up  to  the  time  of  the  injury 
without  any  indication  of  weakness  having  manifested 
itself.  Within  twenty  minutes  of  the  fall,  several  of- 
ficers ol  the  company  had  been  upon  and  under  the^ 
floor  in  question,  and  the  witnesses  on  both  sides  agree 
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that  up  to  the  time  of  the  fall  there  was  no  indication 
anywhere  of  the  impending  catastrophe. 

Consequently,  in  order  to  succeed,  the  plaintiff  was 
bound  to  establish  either,-  that  notwithstanding  the 
care  taken  by  the  company  towards  securing  proper 
construction,  as  stated,  there  was  some  defect  which 
caused  the  injury,  of  the  existence  of  which  the  com- 
pany had  notice,  or  which,  by  the  exercise  of  ordinary 
care,  could  have  been  discovered  in  the  course  of  the 
use,  or  else  that  the  use  of  the  premises  on  the  particu- 
lar occasion  complained  of  was  so  unreasonable  under 
all  the  circumstances  as  to  evince  negligence. 

For  a  mere  hidden  and  internal  defect  of  which  the 
company  had  no  notice,  and  which  could  not  be  dis- 
covered by  the  exercise  of  ordinary  care,  all  the  au- 
thorities agree  that  the  defendant  is  not  liable.  Now 
the  only  evidence  of  the  existence  of  a  defect,  if  a 
defect  it  was,  was  some  evidence  given  on  behalf  of  the 
plaintiff  to  the  effect  that  while  the  floor  in  question 
would  safely  sustain  a  weight  equally  distributed  of 
one  hundred  and  twenty  pounds  to  the  superficial  foot, 
there  were  upright  posts  under  it  that  would  only  sus- 
tain a  weight  of  eighty-seven  and  one-third  pounds  to 
the  superficial  foot,  and  that  consequently  the  posts 
were  weaker  than  the  beams.  The  capacity  of  the 
floor  as  stated  was  shown  to  be  entirely  independent 
of  the  support  derived  from  the  posts.  The  learned 
counsel  for  the  plaintiff  claims,  however,  that  as  the 
strength  of  the  beams  would  not  be  brought  into  serv- 
ice without  some  deflection,  the  entire  weight  rested 
upon  the  posts,  and  that  the  instant  they  broke,  the 
weight  came  upon  the  beams  with  a  jar,  which  sud- 
denly deflected  and  broke  them,  though,  if  there  had 
been  no  supporting  posts  and  the  weight  had  been  ap- 
plied to  the  beams  gradually,  the  latter  might  have 
sustained  the  weight,  suffering,  however,  a  deflection. 
And  in  this  connection  it  was  further  argued  that,  in- 
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asmnoh  as  Mr.  Stewart,  at  the  time  of  the  building  of 
the  depot  and  for  years  thereafter,  was  a  director  in 
defendant's  company,  and  as  an  expert  must  be  pre- 
sumed to  have  been  cognizant  of  the  defect,  his  knowl- 
edge was  equivalent  to  notice  to  the  company.  I  pro- 
pose to  deal  at  once  with  this  qaestion  of  notice,  for  if 
that  is  determined  against  the  plaintiff,  the  existence 
of  the  defect,  if  it  was  one,  becomes  immateriaL 

The  general  rule  undoubtedly  is,  that  notice  to  the 
agent  is  notice  to  the  principal,  if  the  agent  came  to 
the  knowledge  of  the  fact  while  he  was  acting  for  the 
principal  in  the  course  of  the  very  transaction  which 
became  the  subject  of  the  suit ;  for  upon  general  prin- 
ciples of  policy  it  must  be  taken  for  granted  that  the 
principal  knows  whatever  the  agent  knows.  And  in 
such  a  case  there  is  no  difference  between  x>er8onal  and 
constructive  notice,  except  in  respect  to  the  guilt ;  for 
if  there  were,  it  would  produce  great  inconvenience,  as 
notice  might  be  avoided  in  every  case  by  employing  an 
agent.  But  the  ground  and  reason  of  the  rule  is  that 
the  agent  is  substituted  for  the  principal  and  repre- 
sents him  in  the  particular  transaction.  This  relation 
exists  only  while  the  agent  is  acting  in  the  business 
thus  delegated  to  him,  and  the  rule  must  be  limited 
to  such  occasions.  In  the  building  of  the  depot  in 
question,  the  relation  of  Stewart  to  the  company  was 
not  that  of  an  agent  or  representative  entrusted  and 
charged  with  the  duty  of  looking  after  the  interests  of 
the  company,  but  that  of  an  independent  contractor, 
and  as  such  he  acted  under  the  orders  of  the  president 
of  the  company.  It  was  the  latter  who  had  to  look 
after  the  interests  of  the  company.  Any  mistake 
made  by  Stewart  in  the  capacity  of  contractor  in  the 
construction  of  the  building,  cannot  therefore  be  held 
to  be  notice  per  se  to  the  company.  And  there  being 
no  other  evidence  upon  which  the  jury  could  have 
found  that  the  company  knew  of    the  difference  in 
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weight-sastaining  capacity  existing  between  the  beams 
and  the  posts,  or  that  the  company,  in  the  exercise  of 
ordinary  care,  conld  have  discovered  the  existence  of 
snch  difference,  this  branch  of  the  case  may  be  dis- 
missed from  further  consideration. 

Nor  was  there  any  evidence  upon  which  the  jury 
could  have  found  negligence  in  the  company  in  the 
maintenance  of  the  building.  On  the  contrary,  a  close 
examination  made  immediately  after  the  accident  with 
the  view  of  ascertaining  the  true  cause  thereof,  failed 
to  disclose  that  any  beam  or  timber  or  posts  had  be- 
come rotten  or  otherwise  unsound. 

The  case,  therefore,  comes  down  to  the  question 
whether  the  use  of  the  premises  on  the  particular  oc- 
casion complained  of  was  so  unreasonable  under  all 
all  the  circumstances  as  to  evince  negligence. 

That  the  fall  was  occasioned  by  overloading,  is 
reasonably  certain.  But  that  alone  is  not  enough.  To 
recover,  the  plaintiff  was  bound  to  establish  an  over- 
loading that  was  wrongful  in  a  legal  sense. 

True,  the  circumstance  that  the  floor  fell,  if  it  stood 
alone  and  remained  wholly  unexplained,  would  make 
the  doctrine  of  Mullen  v.  St.  John  (67  JV.  T.  667),  be 
prima  facie  evidence  of  negligence.  But  in  the  case 
at  bar,  the  defendant  did  show,  by  way  of  explanation 
and  by  uncoatradicted  testimony,  that  sufficient  care 
had  been  taken  in  the  construction  and  maintenance  of 
the  building ;  that  the  floor  which  fell  had  been  spe- 
cially built  for  the  storage  of  grain ;  that  it  had  been 
used  for  that  purpose  for  many  years  without  any  in- 
dication of  weakness  manifesting  itself ;  that  during 
such  use  it  had  always  been  considered  perfectly  safe  ; 
and  that,  in  the  course  of  such  use,  on  May  26,  1878,  it 
fell  suddenly,  and  without  any  premonitory  signs  of 
insufficiency.  These  facts  removed  the  presumption 
and  cast  the  burden  upon  plaintiff  to  show  specific  acts 
of  negligence  in  the  use. 

Vol.  XVI.— 1» 
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The  floor  having  been  specially  built  for  the  storage 
of  grain,  as  already  stated,  and  the  defendant  not 
knowing  of  any  defect  in  the  construction,  the  defend- 
ant, if  at  any  time  its  business  required  a  heavy  stock 
of  grain  to  be  stored,  had  a  right  to  use  the  floor  for 
that  purpose,  and  it  was  not  bound  to  stop  at  one- 
half  the  distance  between  the  floor  and  the  ceiling, 
nor  at  three-quarters  or  seven-eighths  of  the  distance, 
but  had  a  right  to  use  every  available  square  foot^ 
provided  the  floor  and  the  building  could  be  reason- 
ably subjected  to  such  a  test.  Within  the  limits 
of  such  reasonable  use,  the  only  limit  was  the  ca- 
I)acity  of  the  floor  and  building.  How  then  was  the 
defendant  to  know  such  capacity  ?  In  the  case  of  a 
ship  there  is  a  register  showing  her  tonnage,  and  if  she 
be  loaded  beyond  her  registered  capacity,  she  will  sink 
so  low  into  the  water  as  to  plainly  indicate  her  position 
even  to  a  casual  observer.  But  in  the  case  at  bar  these 
external  guides  were  wanting  and  the  defendant  did 
not  possess  the  powers  or  knowledge  of  an  expert.  The 
defendant,  then,  not  being  restricted  in  any  way,  was 
justified  in  ascertaining  the  capacity  of  the  floor  and 
building  as  best  it  could  by  actual  use  in  the  course  of 
its  business.  The  floor  having  been  expressly  built  for 
the  storage  of  grain  in  connection  with  such  business 
as  herein  before  stated,  and  by  a  builder  of  such  estab- 
lished reputation  that  he  was  described  as  standing  at 
the  head  of  his  profession,  and  who  thoroughly  under 
stood  the  wants  of  the  company  in  that  respect,  and 
the  company  having  thus  taken  all  the  care  it  could 
under  the  circumstances,  it  had  a  right  to  assume  that 
the  floor  was  strong  enough  for  the  exigencies  of  its 
business  in  the  storage  of  grain,  and  so  long  as  in  the 
course  of  such  use  no  indications  to  the  contrary  ap- 
peared, it  had  a  right  to  act  and  to  continue  to  act  on 
that  assumption.  According  to  the  testimony  on  both 
sides  no  indication  of  danger  or  insufficiency  preceded 
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the  fall  of  the  floor,  and  this  fact  woald  seem  to  be 
conclusive  in  favor  of  the  defendant,  unless  the  quan- 
tity of  oats  upon  the  floor  at  the  time  of  its  fall  was  of 
itself  sufficient  evidence  of  unreasonable  use,  and  con- 
sequently of  negligence. 

The  part  of  the  floor  that  broke  down  and  on  which 
the  oats  were  stored,  was  partitioned  off.  It  was  eighty- 
five  feet  long  and  twenty- two  feet  and  six  inches  wide, 
and  located  about  twenty -five  feet  north  of  the  south- 
erly side  of  the  building,  which  side  fronted  on  Forty- 
third  street.  If  full,  the  jury  might  have  found  that 
there  were  eleven  thousand  bushels  of  oats  upon  it, 
which  at  thirty-two  pounds  per  bushel  weighed  three 
hundred  and  fifty-two  thousand  pounds,  and  this  is  the 
extent  of  plaintiff's  claim.  But  it  evidently  was  not 
full.  True,  the  plaintiff  testified  in  a  general  way  that 
the  oats  were  piled  up  in  the  room  as  high  as  the  ceiling 
above  in  some  places,  and  within  seven  or  eight  inches 
in  others,  and  another  witness  called  on  behalf  of  the 
plaintiff  testified  that  the  oats  might  have  been  put  a 
foot  from  the  beams.  But  it  also  appeared  that  the 
room  was  at  most  only  eight  feet  high,  and  that  at  the 
time  of  the  fall  the  plaintiff  and  two  men  were  on  top 
of  the  oats,  and  that  three  other  men  were  throwing 
up  bags  to  them.  And  finally  it  was  shown  without 
contradiction,  that  the  quantity  of  oats  thus  put  in 
formed  part  of  a  cargo  of  about  thirteen  thousand 
bushels,  of  which  four  thousand  were  sold  to  the  Broad< 
way  Railroad  Company  without  having  gone  into  de- 
fendant's depot.  Taken  together,  therefore,  and  taken 
in  connection  with  the  further  circumstance  that  at  the 
time  of  the  arrival  of  the  said  cargo,  the  defendant' s 
company  was  out  of  oats,  and  that  no  witness  testified 
to  the  presence  of  any  other  oats,  the  evidence  would 
not  have  warranted  a  finding  of  a  larger  quantity 
stored  than  nine  thousand  bushels. 

The  only  remaining  question  then  is,  whether  the 
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storage  of  nine  thousand  bushels  under  all  the  oiicum- 
stances  was  in  itself  unreasonable,  and  consequently 
negligent.  Upon  this  point,  considerable  expert  testi- 
mony was  given  on  both  sides  as  to  the  bearing  ca- 
pacity of  the  floor  that  fell.  The  plaintiffs  witnesses 
testified  that  the  floor  was  capable  of  bearing  in  abso- 
lute safety  an  equally  distributed  load  exercising  a 
pressure  of  one  hundred  and  twenty  pounds  upon  each 
superficial  foot  of  the  floor,  and  that  with  a  factor  of 
safety  of  four,  which  is  the  factor  of  safety  generally 
used  for  steady  weights,  four  hundred  and  eighty 
pounds  to  the  superficial  foot  were  considered  the 
weight  required  to  break  the  floor  down.  About  an 
equal  number  of  witnesses  called  by  the  defendant 
gave  the  safe  weight  at  from  one  hundred  and  fifty  to 
one  hundred  and  ninety-seven  pounds,  and  the  break- 
ing weight  at  from  six  hundred  to  eight  hundred 
pounds.  The  weight  of  nine  thousand  bushels  of  oats 
at  thirty-two  pounds  per  bushel,  was  equal  to  a  weight 
of  one  hundred  and  fifty  pounds  upon  each  of  the  one 
thousand  nine  hundred  and  twelve  and  one-half  super- 
ficial feet  which  the  floor  of  the  storeroom  contained. 
According  to  the  defendant's  expert  witnesses,  this  was 
within  the  line  of  absolute  safety.  According  to  the 
plaintiffs  witnesses  it  was  somewhat  beyond  the  line 
of  absolute  safety,  but  yet  very  far,  according  to  ordi- 
nary experience,  from  the  line  of  actual  danger.  It  is 
also  a  conceded  fact  in  the  case  that  before  the  beams 
of  the  floor  in  question  would  break,  there  would  be  a 
deflection  or  sagging  down  of  six  or  seven  inches.  Tet 
the  floor  suddenly  fell  without  anybody  having  noticed 
any  premonitory  sign  of  danger,  and  the  true  cause  of 
the  fall,  beyond  the  weight  of  the  nine  thousand  bushels 
of  oats,  could  not  be  ascertained  with  any  degree  of 
certainty.  In  view  of  all  these  facts,  it  is  difficult  to 
see  how  it  can  be  held  that  the  storage  of  the  nine 
thousand  bushels  under  the  circumstances  disclosed  by 
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the  whole  case  was  in  itself  such  an  unreasonable  and 
therefore  negligent  use  of  the  premises  that  a  prudent 
man  exercising  ordinary  care  and  caution  would  not 
have  been  guilty  of  it  under  the  same  circumstances. 
For,  after  all,  the  defendant  can  be  held  only  to  the  ex- 
ercise of  ordinary  care  under  all  the  circumstances, 
whether  the  plaintiff  was  a  servant  or  a  stranger  who 
as  such  had  come  upon  the  premises  by  invitation  of 
the  company. 

The  foregoing  examination  demonstrates  that  in 
every  aspect  that  can  be  taken  of  the  case,  the  plaintiff 
upon  whom  the  burden  of  proof  rested,  failed  to  prove 
sufficient  to  constitute  negligence  in  the  defendant 
causing  the  injury. 

The  verdict  was  properly  directed,  and  consequently 
the  exceptions  of  the  plaintiff  should  be  overruled  and 
judgment  should  be  ordered  in  favor  of  the  defendant 
on  the  verdict,  with  costs. 

Sedowiok,  Ch.  J.,  concurred. 


CH AELES  W.  BRANDT,  Respondent,  v.  THE  MAY- 
OR,  &o.,  OP  NEW  YORK  CITY,  Appellants. 

Ifuneipal  employee — removal — aebianfor  idkvry. — Pleading. 

The  complaint  herein  alleged  plaintiff's  appointment  by  the  Board  of 
Police  Commissioners,  in  Ilecember,  1879,  as  foreman  in  the  Bureau 
of  Street  Cleaning  at  $900  per  annum ;  that  he  performed  all  ser- 
vices required  of  him  until  March  30,  1881,  when  he  was  duly  re- 
moved ;  that  he  was  paid  therefor  at  the  above  rate  for  the  whole 
period,  excepting  two  months  and  twenty-eight  days,  and  demand- 
ed judgment  for  the  amount  of  plaintiff's  salary  for  that  time.  The 
ftoswer  admitted  the  non-payment  of  salary  for  said  period,  and  de- 
nied the  other  allegations,  as  to  which  it  admitted  only,  *^that  be- 
tween October  19,  1880,  and  March  80,  1880  (the  period  referred  to 
in  the  complaint),  the  plaintiff  was  an  employee  of  the  Bureau  of 
Street  Cleaning,  performing  services  in  said  Bureau  for  which  he  was 
paid  at  the  rate  of  $900  per  annum;"  and  as  a  separate  defense  al- 
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leged  that  plaintiff  was  duly  removed  and  notified  of  his  removal  on 
July  22,  1880,  and  performed  no  services  between  said  date  and 
October  19,  1880. 

Sdd^  that  the  burden  of  proof  was  upon  plaintiff  to  show  an  appoint- 
ment or  employment  of  such  a  nature  or  for  such  a  period  as  enti- 
tled him  to  salury  irrespective  of  rendition  of  services;  and  that  it 
cannot  be  held  on  the  pleadings,  that  plaintiff  was  an  officer  with- 
in the  meaning  of  the  charter  whose  salary  was  fixed  by  statute  and 
annexed  to  the  office  so  that  the  Board  of  Police  Commissioners  had 
no  control  over  it. 

Whether  an  appellate  court  has  the  power  to  disregard  a  point  which 
clearly  appears  from  the  record  and  is  pressed  upon  the  appeal,  be- 
cause it  was  not  specifically  made  below,  punre. 

Before  Sedgwick,  Ch.  J.,  and  Fbbedmak,  J. 

Decided  June  5,  1882. 

Appeal  from  judgment  entered  in  favor  of  the  plaint- 
iff upon  a  verdict  rendered  pursuant  to  the  direction  of 
the  court. 

The  facts  appear  in  the  opinion. 

William  C.  Whitney^  counsel  to  the  corporation, 
and  2>.  J.  Dean^  of  counsel,  for  appellants. 

Charles  P.  Miller ^  for  respondent. 

By  the  Coubt. — Fbeedman,  J. — I  am  of  the  opinion 
that  in  justice  to  both  parties  there  should  be  a  new 
trial.  • 

The  plaintiff  was  appointed  a  foreman  in  the  street 
cleaning  bureau  of  the  police  dex:>artment  on  December 
26,  1879,  and  performed  services  in  that  capacity  until 
July  22,  1880,  when  he  received  a  written  notice  of  re- 
moval from  such  position.  This  notice  will  be  more 
particularly  referred  to  hereafter.  He  performed  no 
services  from  July  22,  until  October  20,  1880,  when  he 
was  again  put  to  work,  and  from  that  time  he  continued 
to  serve  until  March  80,  1881,  when  he  admits  that  he 
was  legally  removed.  He  was  paid  regularly  at  the 
rate  of  $900  per  annum,  for  the  periods  during  which 
he  was  actually  at  work,  but  received  nothing  for  the 
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time  between  July  22,  1880,  and  October  20,  1880,  a 
period  of  two  months  and  twenty-eight  days.  This 
action  is  brought  to  recover  salary  for  this  interval  of 
time  at  the  rate  mentioned. 

Aside  from  a  number  of  formal  allegations  in  the 
complaint,  rendered  necessary  by  the  peculiarity  of 
the  provisions  of  the  defendants'  charter  relative  to  the 
j>ayment  of  expenses  incurred  by  the  police  depart- 
ment, which,  unlike  other  departments  of  the  city 
governnjent,  has  exclusive  control  over  its  disburse- 
ments, which  are  made  through  its  treasurer,  the  mate- 
rial allegations  of  the  complaint  are  as  follows  : 

"  V.  That  the  plaintiff  was,  on  or  about  December 
26,  1879,  duly  appointed  by  the  said  board  of  police 
commissioners  to  the  position  of  foreman  in  the  bureau 
of  street  cleaning,  at  a  salary  of  $900  per  annum. 

^^That  he  faithfully  performed  all  the  duties  and 
services  required  of  him  by  the  said  police  commission- 
ers, from  December  29,  1879,  until  March  30,  1881, 
when  he  was  discharged  by  the  said  board. 

"  VI.  The  plaintiff  has  been  paid  for  his  services  as 
foreman  in  the  street  cleaning  bureau,  at  the  said  rate 
of  $900  per  annum,  for  all  of  the  said  period  between 
December  26,  1879,  and  March  30, 1881,  except  for  nine 
days  in  the  months  of  July,  1880,  for  the  months  of 
August  and  September,  1880,  and  for  nineteen  days  in 
the  month  of  October  of  said  year,  for  which  time, 
amounting  in  all  to  two  months  and  twenty -eight  days, 
plaintiff  has  received  no  compensation  whatever." 

The  defendants,  by  their  answer,  admitted  the  al- 
legations of  paragraph  VI.,  but  denied  the  allegations 
of  paragraph  V.,  in  respect  to  which  they  admitted  only 
**that  between  the  29th  day  of  December,  1879,  and 
the  22d  day  of  July,  1880,  and  between  the  19th  day 
of  October,  1880,  and  the  30th  day  of  March,  the  plaint- 
was  an  employee  in  the  bureau  of  street  cleaning. 
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I)erforming  services  as  foreman  in  said  bureau,  for 
which  he  was  paid  at  the  rate  of  $900  per  annum." 

As  a  further  and  separate  defense,  the  defendants 
pleaded  that  on  or  about  July  22,  1880,  the  plaintiff 
was  removed  and  notified  of  such  removal,  and  that  he 
performed  no  services  whatever  between  July  22, 1880, 
and  October  19,  1880. 

Upon  these  issues  the  burden  of  proof  at  the  trial 
was  upon  the  plaintiff  to  establish  an  employment  or 
appointment  of  such  a  nature  or  for  such  a  period  as 
entitled  him  to  the  salary  now  claimed,  irrespective  of 
the  rendition  of  services ;  but  he  gave  no  such  proof, 
and  rested  his  case  upon  the  facts  admitted  by  the 
pleadings,  and  certain  other  admissions  which  were 
made  at  the  trial  and  went  to  mere  formal  parts  of  the 
case,  but  did  not  affect  the  main  question  now  under 
consideration. 

All  the  admissions  thus  made,  taken  together,  do 
not  entitle  the  plaintiff  to  a  recovery.  It  does  not  ap- 
pear from  them  for  what  length  of  time  the  plaintiff 
was  originally  employed  or  appointed,  nor  can  it  be 
held  upon  them,  that  the  plaintiff,  as  a  foreman  of  the 
street  cleaning  bureau,  was  an  ofBcer  within  the  mean- 
ing of  the  charter  {Laws  1873,  ch.  335),  whose  salary  is 
fixed  by  statute  and  annexed  to,  or  is  an  incident  of, 
the  office,  so  that  the  board  of  police  commissioners 
had  no  control  over  the  same  as  held  by  the  court  of 
appeals  in  People  ex  rel.  Ryan  v,  French.  The  plaint- 
iff must,  therefore,  be  treated  as  an  employee  whom 
the  board,  under  the  statute,  had  power  to  engage  and 
remove  at  pleasure  according  to  the  exigencies  of  the 
public  service,  and  whose  salary  was  fixed  by,  and  re- 
mained subject  to  the  control  of,  the  board.  This  being 
so,  and  it  having  been  conceded  that  no  services  were 
rendered  during  the  period  in  controversy,  the  plaint- 
iff was  bound  to  establish  affirmatively  that  his  em- 
ployment or  appointment  was  of  such  a  nature  or  for 


BRANDT  «.   MAYOR,   &c.   OP  N.   Y.  297 

Opinion  of  the  Court,  by  Fkebdmait,  J. 

such  a  period  as  to  entitle  him  to  the  compensation 
now  claimed,  irrespective  of  the  question  whether  he 
actually  performed  services  or  not.  .This  he  wholly 
failed  to  do,  and  for  such  failure  his  complaint  should 
have  been  dismissed. 

It  may  be  argued,  however,  that  the  motion  made 
by  the  defendants  did  not  ask  for  a  dismissal  upon  this 
specific  ground.     It  was  made  upon  the  grounds : 

''  1.  That  the  plaintiflF  was  regularly  removed  from 
his  position  in  the  bureau  of  street  cleaning  on  July 
22,  1880,  and  was  not  in  the  employ  of  said  bureau 
during  the  time  for  which  he  seeks  compensation.  2. 
That  during  said  period  the  plaintiflf  performed  no  serv- 
ices whatever  for  the  defendants." 

The  point  nevertheless  is  in  the  case.  It  clearly  ap- 
pears in  the  record,  and  it  has  been  pressed  on  the 
appeal.  To  disregard  it  because  not  specifically  made 
below,  though  it  is  a  vital  point,  this  court  would  have 
to  decide  not  only  that  it  has  the  power  to  do  so,  but 
also  that  the  exercise  of  the  power  is  called  for  by  the 
circumstances  of  the  case  in  furtherance  of  justice.  In 
my  opinion,  the  power,  if  it  exists,  should  not  be  ex- 
ercised under  the  circumstances  of  this  case.  The  de- 
fendants at»  the  trial  concentrated  their  efforts  to  prove 
that,  whatever  the  precise  nature  or  character  of  plaint- 
iff's original  emplyment  or  appointment  may  have 
been,  he  was  duly  removed  from  his  position  on  July 
22, 1880.  To  that  end  they  showed,  that  by  section  6 
of  chapter  677  of  the  Laws  of  1872,  the  board  of  police 
was  authorized  to  appoint  and  employ  such  oflBcers, 
agents  and  employees  as  they  might  find  necessary  in 
the  performance  of  the  duty  of  cleaning  the  streets ; 
that  by  section  41  of  chapter  335  of  the  Laws  of  1873 
(the  charter),  the  board  had  power  to  appoint  and  re- 
move at  pleasure  the  persons  so  employed,  according 
to  fixed  rules  to  be  established  by  the  Board  ;  that  the 
board  delegated  to  the  chairman  of  the  committee  on 


298  BRANDT  v.  MATOR,  &o.  OF  N.  Y. 

Opinion  of  the  Court,  by  Frbedmam,  J. 

street  cleaning  the  executive  function  of  employing 
and  discharging  the  persons  necessary  to  be  employed 
or  discharged  tn  the  performance  of  the  business  of 
street  cleaning ;  and  that,  on  July  22,  1880,  the  plaint- 
iff was  served  with  a  notice  of  which  the  following  is  a 
€opy : 

"Police  Departbment,  City  of  New  York, 

Bureau  of  Street  Cleaning, 
New  York,  July  22,  1880. 

^*  C.  W.  Brandt,  Esq. : 

"  Dear  Sir, — ^The  bearer,  John  Drout,  has  been  ap- 
pointed foreman  of  the  19th  Precinct,  and  you  have 
been  removed  by  order  of  the  chairman  of  the  com- 
mittee on  street  cleaning. 

^^  Please  give  him  the  time-books,  papers,  etc.,  be- 
longing to  this  bureau,  and  oblige 

'*  Yours,  etc.,  J.  B.  Oreen,  O.  (7." 

No  proof  was  given  showing  who  "J.  B.  Green,  C. 
C."  was  or  is,  or  how  he  knew  that  the  plaintiff  had 
been  removed  by  order  of  the  chairman,  nor  was  any 
further  evidence  produced  which  established  the  al- 
leged removal.  Nevertheless  it  seems  to  have  been  as- 
sumed that  there  had  been  in  fact  a  removal  by  the 
<3hairman  of  the  committee  on  street  cleaning,  and 
consequently  the  question  left  related  only  to  the  le- 
gality of  the  proceeding.  On  the  present  appeal,  how- 
ever, the  plaintiff  contends  not  only  that  the  board 
was  not  authorized  to  delegate  the  power  of  appoint- 
ment and  removal  to  the  chairman  of  the  committee, 
but  also  that,  even  if  it  was,  and  did  do  so,  there  is  no 
legal  evidence  that  the  plaintiff  was  removed  by  order 
of  the  said  chairman.  The  objection,  so  far  as  it  con- 
cerns the  fact  of  removal,  and  without  intimating  any 
opinion  beyond  it,  appears  to  be  well  taken,  and  yet  it 
is  capable  of  ready  obviation  by  proof,  if  the  fact  is  as 
urged  by  the  defendants. 
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Under  these  circumstances  the  ends  of  justice  re- 
quire that  the  defect  in  the  plaintiff^ s  proof  should  not 
be  disregarded,  but  that  both  parties  should  have  an- 
•other  opportunity  to  be  heard,  when,  it  is  to  be  hoped, 
the  case  will  be  more  fully  developed. 

The  judgment  shonld  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellants  to  abide  the  event. 

Sedgwiok,  Ch.  J.,  concurred. 


IBWEN  MoINTYRE,  Respondent,  v.  WILLIAM  E. 

STRONG,  Appellant. 

Appeal — depoait  in  lieu  of  undertaking^  withdrawal  of. 

Where  an  appeal  has  been  taken  to  the  court  of  appeals  from  an 
affirmance  of  a  judgment  by  the  general  term,  the  court  has  no 
power  to  order  that  the  money  deposited,  in  lieu  of  an  undertaking 
on  the  appeal  to  the  general  term  shall  take  the  place  of  the  under- 
taking or  deposit  required  on  appeal  to  the  court  of  appeals. 

TThe  general  rule  is,  that  the  deposit  cannot  be  changed  or  withdrawn; 
but  qucBrOy  whether,  in  such  case,  where  the  judgment  has  been  ma- 
terially reduced  by  the  general  term,  and,  as  reduced,  affirmed,  the 
•court  can  order  the  return  of  a  proportionate  part  of  the  deposit. 

Before  Sedgwiok,  Ch.  J.,  and  Freedman,  J. 

Bedded  June  5,  1882. 

Plaintiff  recovered  a  judgment  against  defendant 
October  7,  1881,  for  the  sum  of  $1,766.28.  Defendant 
appealed  from  this  judgment  to  the  general  term,  and 
in  lieu  of  an  undertaking  to  stay  execution,  defendant 
•deposited  the  sum  of  $2,300.  After  argument,  the 
general  term  reversed  said  judgment,  unless  plaintiff 
43hould  stipulate  to  reduce  it  to  the  sum  of  $1,149.24. 

Plaintiff  made  the  required  stipulation,  and  the 
judgment  was,  on  February  13,  1882,  so  reduced,  and, 
as  so  reduced,  affirmed.  From  this  last  judgment  de- 
iendant  appealed  to  the  court  of  appeals,  and  there- 
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upon  made  a  motion  that  in  view  of  the  redaction  of 
the  judgment,  he  be  permitted  to  withdraw  from  his 
said  deposit  the  sum  of  $650,  and  that  the  balanoe, 
$1,660,  be  left  on  deposit  in  lieu  of  an  undertaking  to 
perfect  defendant's  appeal  to  the  court  of  appeals. 

The  motion  was  'denied  on  the  ground  that  the 
court  had  no  authority  under  the  Code  to  grant  it,  and 
defendant  appealed. 

A.  D.  Pape^  for  appellant 

WiUiam  •/.  Gibson^  for  respondent 

By  the  Court. — Freedman,  J. — ^The  general  rule 
undoubtedly  is,  that  a  voluntary  deposit  like  the  one 
in  question,  made  to  perfect  an  appeal  from  a  judg- 
ment of  the  special  term  to  the  general  term  so  as  to 
stay  execution  thereon,  is  in  lieu  of  an  undertaking 
required  to  be  executed  by  at  least  two  sureties  ;  that 
it  can  no  more  be  changed  or  withdrawn  than  could 
the  undertaking  which  it  stands  in  place  of ;  and  that 
such  an  undertaking,  when  given.,  cannot  be  changed 
or  withdrawn  after  the  affirmance  of  the  judgment  by 
the  general  term  because  an  appeal  has  been  perfected 
to  the  court  of  appeals  by  the  execution  of  an  under- 
taking required  for  that  purpose.  In  every  case  fall- 
ing within  this  rule,  the  appellant,  to  x>^rfect  the  ap- 
peal to  the  court  of  appeals,  must  give  a  new  under- 
taking {Code^  §  1326),  or  make  a  new  deposit  of  money 
in  lieu  thereof  (§  1306),  and  the  court  has  no  power  to 
order  that  a  sum  of  money  already  deposited  in  lieu  of 
an  undertaking  on  the  appeal  to  the  general  term,  shall 
take  the  place  of  the  undertaking  or  deposit  required 
on  appeal  to  the  court  of  appeals  (Parsons  v.  Tiavis^ 
2  Duer,  669 ;  S.  C,  5  Id.  650). 

It  has  been  argued,  however,  with  great  force  and 
plausibility,  that  the  rule  applies  only  when  the  orig- 
inal judgment  has  been  affirmed  in  full  by  the  general 
term,  and  that  whenever  it  appears  that  the  judgment 
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procured  by  a  plaintiff  has  been,  in  pursuance  of  the 
decision  of  the  general  term,  materially  reduced  in 
amount,  and  that  the  reduction  has  been  accepted  by 
the  plaintiff  by  stipulation,  a  different  and  exceptional 
case  is  presented,  in  which  the  court  has  power  to 
grant  relief,  pro  tantOy  under  section  1306. 

Without  stopping  to  determine  the  validity  of  this 
claim,  for  the  language  of  section  1306  is  by  no  means 
clear  upon  the  point,  and  no  other  provision  has  been 
pointed  out,  it  is  sufficient  for  present  purposes  to  say 
that  the  power,  if  it  exists  at  all,  should  be  exercised 
only  when  it  clearly  appears  that  the  sum  proposed  to 
be  left  on  deposit  is,  in  view  of  all  possible  contingen- 
cies, fully  sufficient  to  satisfy  any  claim  the  plaintiff 
may  eventually  have  to  enforce  against  it,  in  case  the 
judgment  of  the  court  of  appeals  should  be  one  of 
affirmance,  inclusive  of  interest  and  the  additional  sum 
of  $500,  for  costs  in  that  court  For  under  section 
1211,  the  judgment  appealed  from  bears  interest  from 
the  time  of  its  entry,  and  under  section  1326,  it  is 
necessary,  in  order  to  render  the  notice  of  appeal  to 
the  court  of  appeals  effectual  for  any  purpose,  that  the 
appellant  should  give  a  written  undertaking  to  the 
effect  that  he  will  pay  all  costs  and  damages  which 
may  be  awarded  against  him  on  the  appeal,  not  exceed- 
ing $500. 

In  the  case  at  bar,  if  the  motion  had  been  granted, 
less  than  one  dollar  would  have  remained  to  cover  ac- 
cruing interest,  nor  were  any  facts  presented,  upon 
which  the  amount  of  such  interest  could  have  been 
determined  with  reasonable  certainty. 

The  order  appealed  from  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Sedgwick,  Ch.  J.,  concurred. 
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EDWARD  HALL,  Appellant,  v.  JAMES  GORDON. 
BENNETT,  as  Ex'r.  &c.,  Respondent. 

Building  contract— eonHruetion  of-^natiee  to  anUrador — architects- 
certificate — liahility  of  perwtuU  repreeentaUcee. — F^ormor  actitn^ 
pending.  — JSoidenee. 

The  specifications  referred  to  io  a  bailding  contract  contained  a  claose- 
providing  that  the  different  parts  of  the  work  should  be  finished  tt 
such  times,  and  as  manj  workmen  employed  thereon,  as  should  be- 
approved  by  the  architect,  and  that,  if  in  the  opinion  of  the  super- 
intendent  it  was  not  proceeded  with  at  a  rate  which  would  ensure 
its  completion  by  the  time  specified  in  the  contract,  he  should  be 
fully  authorized  to  cause  the  same  to  be  executed  as  he  might  deeiiL 
advisable.  The  body  of  the  contract  contained  a  clause  :  ^'Should. 
the  contractor  at  any  time  during  the  progress  of  said  works  refose- 
or  neglect  to  supply  a  sufficiency  of  materials  or  workmen,  the 
owner  shall  have  the  power  to  provide  materials  and  workmen  after 
three  days*  notice  in  writing  being  given  to  finish  the  said  works.  ** 

In  an  action  to  recover  the  amount  due  under  the  contract  up  to  tbo- 
time  plaintiff  was  compelled  to  leave  the  work  by  defendant,  and 
for  damages  for  not  being  allowed  to  complete  the  same,  the  defense 
being  that  the  superintendent  caused  the  work  to  be  finished  by- 
others  than  the  plaintiff,  under  the  above  clause  in  the  specifications,— 

Hdd,  that  both  the  above  clauses  should  be  construed  together,  and* 
that  the  contractor  was  entitled  to  the  three  days*  notice  in  writing, 
and  an  opportunity  to  proceed  in  conformity  therewith, 

Also  heldy  that  if  a  breach  in  that  regard  by  defendant  were  proven, 
plaintiff,  to  recover,  need  not  produce  any  certificate  wliich  under 
the  contract  was  to  be  procured  at  a  time  which  would  have  been, 
subsequent  to  the  breach. 

Alio  held,  that  as  the  contract  was  made  by  the  testator  for  himself, 
his  executors,  etc.,  if  defendant  when  executor  made  default,  the- 
estate  is  liable. 

Another  defense  was,  an  action  pending  to  foreclose  certain  mechanics* 
liens  upon  the  amount  due  plaintiff  on  the  contract,  in  which  actioui 
the  parties  to  this  action  were  also  included. 

Beldy  no  bar  to  this  action.  Also  held,  that  the  testimony  of  a  witness 
in  said  lien  action  could  properly  be  read  on  the  trial  of  this  action* 
upon  due  proof  of  his  death. 
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Before  Sedgwick,  Ch.  J.,  and  Tbuax,  J. 

Decided  June  19,  1882. 

Appeal  by  plaintiff  from  judgment  rendered  by 
jnry,  under  direction  of  the  court  in  favor  of  the  de- 
fendant. 

The  complaint  alleged  that  the  plaintiff  and  de- 
fendant's testator  entered  into  a  building  contract;, 
that  the  plaintiff  performed  all  the  covenants  and  con- 
ditions to  be  by  said  contract  performed,  on  his  part, 
down  to  a  certain  day,  after  the  death  of  the  testator, 
when  the  defendant  refused  to  allow  the  plaintiff  to- 
proceed  with  the  work  described  in  the  contract,  and 
by  force  compelled  the  plaintiff  to  leave  such  work  and 
refused  to  allow  plaintiff  to  prosecute  it.  The  action 
was  for  the  amount  due  according  to  the  contract  up 
to  the  time  when  plaintiff  was  compelled  to  leave  such 
work,  and  for  damages  for  not  being  allowed  to  com- 
plete the  contract. 

The  contract  referred  to  specifications.  They  con- 
tained the  following  provisions:  '* The  different  parts- 
of  the  work  are  to  be  carried  on,  at  such  rate  of  pro- 
gress as  shall  be  directed  by  the  architect,  and  com- 
pleted at  such  time  as  shall  be  approved  by  him,  and 
such  a  number  of  workmen  as  he  shall  decide  to  be^ 
proper  and  expedient,  shall  at  all  times,  be  employed 

upon  the  works And  if,  in  the  opinion  of 

the  superintendent,  the  several  works  or  any  portion 
thereof  are  not  proceeded  with  at  a  rate  which  will  en- 
sure the  completion  of  the  several  portions  thereof,  or 
the  whole  of  the  same,  in  such  a  manner  and  at  the 
date  stipulated  in  the  contract,  then  the  said  superin- 
tendent shall  be  fully  authorized  to  proceed  to  cause 
said  works  to  be  executed  or  any  portion  thereof,  as 
he  shall  deem  advisable,  purchasing  all  such  materials 
as  shall  be  necessary  for  the  purpose,  and  the  entire  ex- 
pense and  outlay  so  incurred    beyond  the  contract 
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price,  shall  be  charged  to  the  contractor  under  this  con- 
tract and  shall  be  fully  allowed  by  him  to  the  owner  on 
the  final  settlement,  etc." 

The  body  of  the  contract  contained  the  following 
provision:  ^'4th.  Should  the  contractor  at  any  time 
during  the  progress  of  said  works  refuse  or  neglect  to 
supply  a  sufficiency  of  materials  or  workmen,  the 
owner  shall  have  the  power  to  provide  materials  and 
workmen  after  three  days'  notice  in  writing  being  given 
to  finish  the  said  works,  and  the  expense  shall  be  de- 
ducted from  the  amount  of  the  contract." 

The  court  directed  a  verdict  for  the  defendant. 

L.  Lajlin  Kellogg^  for  appellant. 

John  Tovmshendy  for  respondent. 

By  thb  Court. — Sedgwiok,  Ch.  J. — The  ninth  de- 
fense was,  that  ''  the  work  was  not  proceeded  with  by 
the  plaintiff  at  a  rate  which  would,  or  which  in  the 
opinion  of  the  superintendent  would  insure  the  com- 
pletion of  the  same  at  the  date  stipulated  in  said  con- 
tract, and  thereupon  the  superintendent  caused  the  said 
work  to  be  executed  and  finished  by  others  than  the 
plaintiff  and  at  a  cost  exceeding  the  amount  which  was 
payable  by  said  contract  to  the  plaintiff."  The  mate- 
riality of  this  defense,  if  it  were  valid,  would  be,  that 
it  would  justify  the  defendant's  act  in  preventing  the 
plaintiff  from  performing  the  contract,  which  act  the 
plaintiff  had  alleged  as  a  breach  of  the  contract.  The 
defense  was  placed  only  upon  the  terms  of  the  specifi- 
cations. My  opinion  is,  that  these  terms  were  to  be 
taken  together  with  the  fourth  provision  of  the  con- 
tract, and  that  by  the  latter  the  right  of  the  owner  to 
proceed  to  do  the  work,  depended  upon  the  owner  giv- 
ing to  the  contractor  "  three  days'  notice  in  writing  to 
finish  said  works."  There  was  no  discussion  at  the 
bar,  as  to  what  should  be  the  substance  of  the  notice, 
or  what  would  be  its  exact  effect  upon  the  subsequent 
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rights  of  the  parties,  or  whether  it  would  be  necessary 
to  give  more  than  one  notice,  if,  after  the  notice  given, 
the  contractor,  though  acting  upon  it  for  a  time,  again 
was  guilty  of  neglect,  which  had  justified  the  first  no- 
tice. Therefore,  none  of  these  matters  will  be  deter- 
mined here.  But  in  accordance  with  general  principles 
and  the  specific  reference  of  the  contract,  the  contractor 
was  entitled  to  one  notice  in  writing  and  one  opportu- 
nity to  proceed  in  conformity  with  the  notice.  On  the 
trial,  the  testimony  as  to  whether  any  notice  had  been 
given,  was  of  such  a  character  that  the  plaintiif  had, 
as  he  requested,  the  right  to  go  to  the  jury  upon  his 
claim  that  the  notice  had  not  been  given. 

The  defense  that  there  was  a  pending  suit  to  fore- 
close certain  mechanics'  liens  upon  any  amount  that 
might  be  due  to  the  plaintiff  upon  the  contract,  and 
the  parties  to  this  action  were  parties  to  such  suit  to 
foreclose,  did  not  make  a  bar  to  this  action  (Wester- 
velt  V.  Levy,  2  Duery  355). 

I  think  there  was  testimony  enough  to  require  the 
action  of  the  jury  upon  the  point  as  to  what  under  the 
contract,  if  that  question  were  reached,  should  have 
been  charged  against  the  plaintiff,  and*  also  as  to 
whether  it  was  not  less  than  would  have  been  due  to 
the  plaintiff  if  he  had  performed  the  contract. 

If  the  plaintiff  established  a  breach  by  the  defend- 
ant, it  was  not  necessary  for  the  former  to  produce  or 
to  account  for  the  non-production  of  any  certificate 
that  the  contract  provided  should  be  procured  at  a 
time  which  would  have  been  after  the  time  of  the 
breach. 

The  contract  was  made  by  the  testator  for  himself, 
his  executors  and  administrators.  If  the  defendant^ 
when  executor,  was  in  default  under  the  contract,  the 
estate  would  be  liable  for  its  consequences. 

On  an  assumption,  which  I  believe  to  be  correct, 
although  the  case  does  not  accurately  refer  to  the  fact, 
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that  the  testimony  of  William  R.  Stewart  was  taken 
in  the  action  to  foreclose  the  mechanics'  liens,  to  which 
the  plaintilBF  and  defendant  were  parties,  it  was  compe- 
tent for  defendant  to  read  on  this  trial  that  testimony, 
after  proof  that  he  was  dead. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  of  the  appeal  to  the  appellant,  to 
abide  the  event. 

Tbuax,  J.,  concurred. 


CATHARTNE  HOLSMAN    v.  LOUISIANA  ST. 

JOHN. 

B$oiodl  ^actiouy  lath  pairtm  hmng  dead. 

The  proTisions  of  the  Code  directing  the  contiDiianoe  of  ea  aotlon  by 
or  agsinet  the  representatiTee  of  a  party  to  the  action  who  has  died 
since  the  commencement  thereof,  do  not  include  a  case  where  all 
the  parties  are  dead  at  the  time  of  the  motion,  and  by  the  common 
law  such  action  abates. 

Before  Sbdowiok,  Ch.  J.,  and  ¥kssdilajs  and 

Arnoux,  JJ. 

D&sUM  JuM  19,  1882. 

Appeal  from  an  order  made  at  special  term  denying 
a  motion  on  behalf  of  plaintiff's  administrator  to  re- 
vive the  action. 

The  facts  appear  in  the  opinion. 

Kissam  A  Embury^  for  appellant. 

F.  O.  McDonald,  for  respondent. — ^This  action 
has  absolutely  abated.  By  the  common  law,  the 
death  of  either  party  before  judgment  abates  an  ac- 
tion. So  that  it  is  only  by  reason  of  and  under  the 
statutory  provisions  that  an  action  can  be  revived. 
Section  767  of  Code  of  Civil  Procedure  provided  only 
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for  the  revival  of  an  action  in  the  event  of  the  death  of 
^^  a  sole  plaintiff  or  defendant.^'  There  is  no  section 
of  the  Code,  nor  is  there  any  statute  providing  for  the 
revival  of  an  action  in  the  event  of  the  death  of  both  a 
sole  plaintiff  and  defendant. 

In  Coit  V.  Campbell  (50  HutIj  60),  the  court  held 
that  section  757  was  inapplicable,  except  in  cases  com- 
ing entirely  within  its  language. 

By  the  Coubt. — Fbexdhak,  J. — ^This  action  came 
on  for  trial  in  March,  1861,  and  the  trial  ended  with 
the  withdrawal  of  a  juror  at  plaintiff's  request.  Since 
that  time  both  parties  to  the  action  died — ^the  plaintiff 
on  December  22,  1864,  and  the  defendant  on  July  22, 
1879.  Up  to  the  time  of  defendant's  death  no  further 
step  had  been  taken  in  the  action  by  the  plaintiff  or 
his  representatives.  On  October  81,  1881,  an  order 
was  obtained  from  one  of  the  judges  of  this  court  re- 
quiring the  executors  of  the  deceased  defendant  to 
show  cause  why  the  action  should  not  be  continued  in 
the  name  of  the  administrator  of  the  deceased  plaintiff. 
Upon  the  hearing  the  motion  was  denied.  Indeed  I 
do  not  see  how  it  could  have  been  granted.  Aside 
from  the  objection  founded  upon  the  lapse  of  nearly 
seventeen  years  since  the  plaintiff's  death,  the  death 
of  both  parties  to  the  action  was  a  bar  to  the  mo- 
tion. The  court  had  no  longer  any  jurisdiction  in 
the  premises.  The  provisions  of  the  Code  directing  a 
continuance  of  the  action  by  or  against  the  represen- 
tative of  a  party  to  the  action  who  died  since  the  com- 
mencement of  the  action  (§§  765-760),  do  not  include 
a  case  in  which  all  the  parties  to  the  action  are  dead  at 
the  time  of  the  motion  ;  and  by  the  common  law  the 
action  abated. 

The  order  should  be  affirmed,  with  costs. 

Sedgwioe,  Gh.  J.,  and  Aknoux,  J.,  concurred. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF 
CHARLES  LADTERJUNG  FOR  THE  RECORD- 
ING  THE  BIRTHS  OP  HIS  CHILDREN. 

Oertiorarir—duty  of  court  upon— when  proper, — Board  of  BeaUh — du^  ta 
record  Mrthe  and  to  hoar  applieation  th&refor. — Lowe  1880,  eh^f. 
2fi9—'€on8truetion  of. 

The  proper  mode  of  reviewing  the  action  of  the  Board  of  Health  of 
New  York  city  in  refusing  to  register  the  births  of  children  as  pro* 
vided  by  chapter  259  of  the  Laws  of  1880,  is  by  writ  of  certioraiL 

Said  law  being  remedial,  and  one  which  afEects  the  public,  and  also  a 
rule  of  evidence,  the  provision  therein,  that  births  which  fail  to  be 
recorded  through  neglect,  may  be  recorded  by  said  Board,  in  a 
special  book,  etc.,  applies  to  all  births  whether  before  or  subse- 
quent to  the  passage  of  the  act. 

The  Board  of  Health  is  bound  to  examine  and  pass  upon  such  appli- 
cation upon  presentation  of  the  proper  facts;  aad  it  is  no  defense 
to  a  refusal  so  to  do,  that  the  relief  prayed  for  is  in  ooatravention 
of  a  rule  of  the  board  adopted  by  it. 

Though  the  language  of  the  statute  is  penmssive,  as  it  affects  public 
interest,  the  duty  of  recording  such  births  is  obligatory  upon  the 
board,  when  the  statutory  proof  is  made.    Per  Arnouz,  J. 

The  statute  provides  that  the  entries  of  such  unrecorded  births  shall 
be  made  in  a  special  book,  and  therefore,  they  do  not  fall  within  the 
meaning  of  that  clause  of  the  second  section  of  the  act  providing 
that  ^*  no  change  or  alterations  shall  ...  be  made  in  the  records 
.  .without  proof  satisfactory  to  and  upon  the  approval  of  the  said 
board,"  and  consequently  the  board  has  no  general  discretion  there- 
under to  deny  such  application.     Per  Abnouz,  J. 

The  powers  and  duties  of  said  board,  and  the  practice  to  be  followed 
in  such  examinations,  considered  by  the  court. 

The  principles  governing  the  court  in  the  considerations  of  mattea 
brought  before  it  upon  certiorari,  stated. 

Before  Sbdowiok,  Ch.  J.,  and  Abnouz,  J. 

Decided  June  19,  1882. 

Certiorari  to  review  the  action  of  the  Board  of 
Health  of  New  York  city,  in  refusing  to  register  the 
births  of  two  of  the  relator's  children^  bom  prior  to 
May  11,  1873. 
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The  facts  appear  in  the  opinion. 

Alfred  Erhe^  for  the  relator. 

William  P.  Prenticej  for  the  Health  Department, 
respondent. 

By  the  Coubt. — Abjxovx,  J. — ^Until  the  decision  of 
the  court  of  appeals  in  the  year  1868,  in  the  case  of  the 
The  People  ex  rel.  Cook  v.  The  Board  of  Police  (39  JV. 
T.  606),  the  tendency  of  the  courts  in  certiorari  cases, 
was  to  refuse  to  examine  into  the  evidence  or  to  deter- 
mine any  question  beyond  that  of  jurisdiction.  This 
permitted  inferior  tribunals  and  magistrates  to  exer- 
cise their  powers  in  an  arbitrary,  high-handed  and  un- 
justifiable manner,  and  made  them  more  absolute  than 
any  court  of  original  jurisdiction.  The  case  above 
cited  brought  to  the  attention  of  the  court  an  illustra- 
tion of  the  despotic  action  that  such  boards  may  take 
when  beyond  the  reach  of  review.  The  relator,  Cook, 
was  illegally  dismissed  from  the  police  force,  and  pre- 
vented from  exercising  his  duties  as  patrolman.  The 
supreme  court  declared  his  removal  illegal,  and  ad- 
judged that  he  be  restored  to  his  position.  This  order 
was  obeyed,  and  immediately  thereupon  he  was  charged 
with  neglect  of  duty  in  being  absent  without  leave. 
On  this  charge  he  was  tried  by  the  commissioners  who 
had  susi)ended  him,  found  guilty  and  sentenced  to  for- 
feit his  pay  duiing  the  time  of  his  absence.  It  was 
this  action  of  the  board  that  was  reviewed  by  the  court 
of  appeals,  ^here  able  counsel  contended  that  the 
court  was  bound  by  the  record.  This  question  was  ex- 
amined with  exhaustive  research  by  that  distinguished 
ornament  of  the  bench,  the  late  Judge  Woodruff, 
and  the  able  opinion  that  he  wrote,  unanimously  con- 
curred in  by  the  other  judges  of  the  court,  marks  a 
new  departure  in  the  law  relating  to  certiorari  in  this 
State.  This  case  has  been  followed,  in  the  cases  of 
The  People  ex  rel  Haines  v.  Smith  (45  iT.  T.  772) ; 
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People  ex  rel.  Folk  v.  The  Board  of  Police  (69  /ft. 
408) ;  People  ex  rel.  Miller  c.  The  Board  of  Police  (6 
Hun,  229) ;  People  v.  Belts  (56  N,  F.  600) ;  People  ex 
rel.  Clapp  ».  The  Board  of  Police  (72  /*.  415) ;  People 
ex  rel.  Sanders  v.  Special  Sessions  (5  T.  <fe  (7.  260) 
People  ex  rel.  Freemant).  Hulbart  (46  N.  Y.  110,  114) 
People  ex  rel.  Kehlbeck  v.  Walsh  (11  Hun,  292,  293) 
People  ex  rel.  Sibert  v.  Police  Commissioners  (20  Hui^ 
833). 

The  law  to-day  on  this  subject  is  well  stated  in  the 
syllabus  of  the  case  above  cited  in  6  Hun,  229 :  ''  Up- 
on a  common  law  certiorari  it  is  the  duty  of  the  court 
to  examine  the  evidence  and  determine  whether  there 
was  any  competent  proof  of  the  facts  necessary  to 
authorize  the  adjudication,  and  whether,  in  making  it^ 
any  rule  of  law  affecting  the  rights  of  the  parties  has 
been  violated." 

Notwithstanding  the  fact  that  the  Board  of  Health 
had  jurisdiction  to  make  the  order  complained  of,  un- 
der the  foregoing  decisions,  it  becomes  the  duty  of  this 
court  to  examine  the  proceedings,  to  ascertain  and  de- 
termine whe^er  the  order  of  the  said  board  was  right 
and  proper. 

This  matter  is  properly  brought  before  us  by  writ 
of  certiorari.  The  cases  of  People  ex  rel.  Noel  v.  Board 
of  Health ;  In  re  Resenbaum  and  In  re  Meert,  were 
cases  of  application  for  mandamus,  and  were  properly 
denied,  because  the  parties  had  not  obtained  the  proper 
writ.    They  have  no  application  to  this  c^se. 

Upon  an  examination  of  the  record  we  find  that  the 
relator  had  two  children  bom  prior  to  May  11,  1873, 
whose  names  had  never  been  recorded  in  the  bureau  of 
vital  statistics.  In  the  year  1873,  the  Board  of  Health 
adopted  certain  rules,  among  others,  one  known  as 
rule  No.  49,  which  is  as  follows:  ''No  alteration  of 
the  records  of  births,  marriages  or  deaths,  or  of  any 
papers  relating  thereto,  shall  be  made  without  the 
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written  order  of  the  board.  No  alteration  whatever 
shall  be  made  of  the  records  of  births,  marriages  or 
deaths  which  occurred  prior  to  May  11, 1873  .  .  ."  In 
1881,  the  relator  applied  to  the  board  to  have  the  facts 
of  the  births  of  said  children  duly  entered  in  the  rec- 
ords of  said  bureau  under  the  provisions  of  the  law  of 
1880  (ch.  259,  p.  389)  which  enacts  that  *Hhe  births  of 
children  which  fail  to  be  recorded  through  the  neglect 
of  the  physician  or  other  medical  attendant  present  at 
such  birth,  may  be  recorded  nnder  and  pursuant  to  the 
provisions  of  this  act  in  the  bureau  of  vital  statistics 
of  the  Health  Department  of  said  city,  in  a  special  book 
to  be  kept  for  such  purpose,  upon  application  in  such 
behalf  by  the  parents  or  guardians  of  such  chil- 
dren. .  .  .  Such  application  shall  be  made  to  the 
Board  of  Health  of  the  Health  Department  of  such 
city,  and  shall  be  accompanied  by  a  certificate  of  the 
physician  or  midwife  attending  professionally  at  such 
birth  and  personally  cognizant  thereof,  together  with 
the  affidavit  of  at  least  two  citizens,  certifying  to  their 
knowledge  of  the  facts,  and  that  the  physician  or  mid- 
wife making  such  certificate  of  birth  is  a  reputable 
person  in  good  standing  in  the  community  in  which  he 
or  she  may  reside."  The  papers  presented  to  the 
board,  in  form  complied  with  the  law.  Instead  of 
hearing  the  proofs  and  passing  thereon,  the  board  re- 
ferred the  matter  to  their  counsel,  who  reported  ad- 
versely to  the  application  because  of  said  rule  49. 
The  board  thereupon  denied  the  application. 

The  law  of  1880  is  a  remedial  statute,  and  must  be 
liberally  construed.  It  is  a  rule  of  evidence,  and  adju- 
dications respecting  retroactive  statutes  have  no  appli- 
cation. Therefore,  the  provision  in  respect  to  births 
of  children  which  fail  to  be  recorded,  applies  to  all 
unrecorded  births,  before  as  well  as  subsequent  to  the 
act.  The  cases  cited  by  the  counsel  for  the  board 
(Amsbry  v.  Hines,  48  N.  Y.  61 ;  McOahill  v.  Hamilton, 
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20  ffun^  388 ;  Watkins  ».  Haight,  18  JohTis.  138 ;  Barley 
V.  Rampacher,  5  DueVy  188),  do  not  affect  this  case. 
Where  the  proofs  are  satisfactory,  the  board,  under 
the  law,  must  record  snch  birth  ;  for  the  provision  that 
such  births  may  be  recorded,  under  the  principles 
governing  the  construction  of  laws  affecting  the  public, 
make  the  duty  obligatory  where  the  law  has  been  com- 
plied with. 

In  Lucas  v.  Ensign  (4  N.  T.  Leg.  Obs.  142),  it  was 
held  that  a  statute  enacting  that  a  deputy  county  clerk 
*'  may,'*  under  certain  circumstances,  "  perform  all  the 
duties  appertaining  to  the  office  of  county  clerk,"  was 
mandatory  and  not  merely  permissive,  because .  the 
public  and  third  persons  have  an  interest  in  having  cer- 
tain acts  performed.  To  the  same  effect  are :  HutBon  v. 
Mayor  (9  iV.  F.  163,  168) ;  Mayor  v.  Furze  (3  ffUl,  812, 
616) ;  Livingston  v.  Tanner  (14  N.  T.  64,  67)  ;  People 
v.  Supervisors  of  New  York  (11  Abb.  Pr.  114) ;  Phelps 
V.  Hawley  (52  If.  T.  23) ;  People  ex  rel.  Fiske  v. 
Brooklyn  (22  Barb.  404) ;  People  v.  Board  of  Super- 
visors (56  Barb.  452  ;  People  v.  Sui)ervisors  of  Greene 
Co.  (5  ITun^  650) ;  People  v.  Board  of  Supervisors  (51 
iT.  r.  401) ;  Hagadorn  v.  Raux  (72  If.  Y.  683,  686). 

If  rule  49  therefore  were  an  impediment  to  granting 
the  petition,  it  has  been  abrogated  by  the  act  of  1880 
(Gormely  v.  McGlynn,  84  IT.  T.  284). 

It  is  insisted  that  the  board  has  a  general  discretion 
to  deny  this  application,  by  virtue  of  the  closing  sen- 
tence of  the  second  section  of  said  act,  which  is  in  these 
words  :  ''  No  change  or  alteration  shall  at  any  time  be 
made  in  any  of  the  records  of  the  said  bureau  of  records 
in  said  city  without  proof  satisfactory  to  and  upon  the 
approval  of  the  said  Board  of  Health."  The  learned 
counsel  for  the  relator  claims  that  the  entry  applied  for 
is  neither  a  change  nor  an  alteration.  But  the  court 
would  hesitate,  if  the  case  turned  upon  that  question, 
to  determine  that  such  an  addition  did  not  constitute  a 
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change  or  alteration.  Both  the  coansel  for  the  relator 
and  the  counsel  for  the  Board  seem  to  have  overlooked 
the  fact  that  under  the  law  of  1880,  unrecorded  births 
belong  to  a  class  sui  generis^  and  that  the  act  expressly 
provides  that  these  entries  are  to  be  made  in  a  special 
book  to  be  kept  for  such  purpose.  It  does  not  affect 
the  records  heretofore  made  by  the  register  of  records 
under  Laws  of  1873,  ch.  335,  §  81,  nor  does  it  make  any 
change  or  alteration  in  any  existing  records. 

Under  the  law  of  1880,  the  Board  is  bound  to  es:- 
amine  and  pass  upon  the  application  of  the  relator,  and 
unless  proof  is  offered  to  contradict  the  facts  alleged  in 
the  petition  and  aflSdavits,  it  is  bound  to  grant  his  pe- 
tition and  make  the  entries  therein  prayed  for.  This 
duty  has  not  been  in  any  respect  performed  by  said 
Board,  as  appears  by  the  return  before  this  court,  and 
the  opinion  and  reason  given  by  the  counsel  for  the 
Board  do  not  furnish  authority  for  the  action  of  the 
Board  upon  said  petition. 

Judgment  for  the  relator  reversing  the  order  of 
Board,  and  requiring  it  to  proceed  to  hear  and  act  upon 
the  petition  according  to  law,  with  costs. 

Sedgwioz,  Ch.  J. — [Concurring.] — I  agree  with 
Judge  Abnoux  that  such  rights  as  the  relator  has  in  the 
premises,  are  given  and  limited  by  chapter  259,  Laws 
of  1880 ;  that  the  Board  of  Health  is  bound  to  exer- 
cise in  a  proper  manner  the  power  to  record  births  con- 
ferred upon  it  in  that  statute,  and  it  should  have  pro- 
ceeded to  hear  and  determine  the  application  of  the 
petition  of  Lauterjung. 

I  also  am  of  opinion  that  the  statute  embraces  cases 
where  the  birth  was  before  the  statute  was  passed. 
Whatever  the  purposes,  chief  or  subordinate  of  the 
act,  they  would  be  served  by  having  a  supplementary 
record  of  births  that  had  not  been  previously  recorded. 
The  particular  clause  in  question  has  words  different 
from  the  other  contingency  of  the  act.   The  latter  is  the 
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case  of  births  that  *'  may  have  occnrred  daring  the  tem- 
porary absence,  etc."  The  present  case  is  of  births 
"  which  failed  to  be  recorded  throagh  neglect"  These 
words  may  properly,  I  think,  be  held  to  refer  to  births 
before  the  statute. 

The  growing  density  of  population  in  this  city;  the 
increasing  number  of  large  estates  ;  the  increasing  like- 
lihood of  claims  of  descent  by  branches  collateral  in 
families,  and  of  claims  of  descent  from  persons  dying 
in  Europe  leaving  property  to  be  inherited  or  distrib- 
uted, will  probably  in  the  future  give  rise  to  litigations, 
rare,  here,  at  present,  although  numerous  abroad* 
which  must  be  determined  by  evidence  as  to  actual 
condition  of  families,  pedigree  and  legitimacy.  Oar 
international  relations  have  been  and  are  likely  to  be, 
affected  by  contests  as  to  citizenship,  in  which  the  place 
of  birth  is  an  important  and  sometimes  controlling 
factor.  This  conditions  of  things,  and  the  experience 
of  other  countries,  as  well  as  the  demand  for  correct 
statistics,  have  induced  the  establishment  in  this  city, 
of  a  system  of  recording  births.  This  system  will  no 
doubt  involve  a  furnishing  of  evidence  in  particular 
cases  as  to  the  fact  of  birth.  It  is  impossible  to  over- 
estimate the  advantages  of  the  statute  if  it  be  properly 
administered.  If  it  be  not,  the  results  wiU  be  injurious. 
The  system  is  new,  and  may  easily  be  directed  by  an 
appreciation  and  application  of  correct  principles.  The 
<;reation  of  the  statute,  it  is  meant,  shall  result  in  a 
benefit  to  the  infant  for  whom  the  application  is  to  be 
made.     This  benefit  the  Board  should  regard. 

Upon  an  application,  it  i%  my  opinion,  that  the 
Board  has  the  power  to  examine  into  the  facts.  This 
need  not  be  confined  to  taking  testimony  from  wit- 
nesses in  presence  of  the  Board,  and  by  direct  cross- 
examination.  Testimony  may  be  given,  in  the  shape 
of  affidavits.  The  parties  making  or  sustaining  the 
application  may  be  required  to  attend  before  the  Board 
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for  examination.  The  lapse  of  time,  between  the 
alleged  birth  and  the  application,  may  be  considered 
And  receive  due  weight.  So  much  has  been  said,  not 
with  an  intention  of  describing  exactly  the  practice 
4;hat  should  be  followed,  but  to  indicate  that  although 
the  Board  should  entertain  an  application  like  the 
present,  it  also  has  the  duty  of  making  an  examina- 
tion, with  a  view  to  a  judgment  that  shall  be  within 
the  intent  and  policy  of  the  statute.  It  is  improper  to 
fltate  now  what  weight  of  proof  calls  for  the  recording, 
or  what  condition  of  the  proof,  or  degree  of  doubt,  or 
^rave  suspicion  will  justify  a  refusal  to  record.  It  is 
evident  that  some  things  must  appear  to  be  alleged  by 
the  application,  and  such  things  the  Board  must  ex- 
amine. They  are,  1st,  the  fact  of  birth  ;  2d,  in  some 
•cases,  that  the  parents  were  actual  residents ;  3d,  in 
those  cases,  that  the  birth  occurred  while  the  parents 
were  temporarily  absent ;  or  4th,  in  other  cases  that 
the  birth  failed  to  be  recorded  through  the  neglect  of 
the  physician,  etc. ;  and  6  th,  such  other  facts  as  have 
to  be  alleged  in  the  petition. 

The  statute  says  that  the  Board  may  in  its  discre- 
tion give  a  transcript  of  a  record.  It  is  unnecessary  to 
determine  what  is  the  duty  in  this  regard.  At  present 
there  is  no  record  of  the  births. 

I  therefore  agree  with  Judge  Arnoux  that  the  ap- 
plication should  be  remitted  to  the  Board,  to  be  heard 
and  determined  by  it. 


JOSEPH  RICHARDS,  Appellant,  v.  THE  MAYOR, 
&o.,  OF  NEW  YORK  CITY,  Respondents. 

JBfmo  York  OUy — re»pon»ijbilUy  as  to  highway  $ — annexed  district, — De- 
partment  of  Public  Parks, — Statutory  construction. 

Id  respect  to  injuries  caused  by  reason  of  the  improper  condition  of 
its  highways  and  bridges,  the  city  of  New  York,  is  liable  in  that 
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part  thereof  known  as  the  annexed  district  (Laws  1874,  chap.  889), 
to  the  same  extent  as  it  is  in  the  rest  of  the  city,  and  the  Depart- 
ment of  Public  Parks  in  that  regard  is  simply  a  part  of  the  city's 
machinery  and  a  subordinate  department,  notwithstanding  the  lan- 
guage of  section  14,  chap.  829,  Laws  1879,  which  provides  that  said 
department  shall  have  exclusive  power  to  locate,  construct  and 
maintain  all  parks,  roads,  bridges,  etc.,  within  said  annexed  dis- 
trict. 

When  the  corporation  became  possessed  of  said  new  territory  with  its 
highways,  it  thereby  became  liable  for  the  consequences  of  neglect 
to  keep  such  highways  in  repair,  irrespective  of  the  provisions  of 
said  act. 

The  intent  of  the  legislature,  as  evinced  by  the  theory  of  the  govern- 
ment of  said  city,  by  the  language  and  construction  of  other  acts 
relating  to  said  department,  and  by  the  act  in  question, — considered 
by  the  court  in  arriving  at  the  above  conclusion. 

Before  Sedgwiok,  Ch.  J.,  Fbeedman  and  Abkoux,  J  J. 

Decided  Juns  19,  1882. 

Appeal  from  jadgmeDt  dismissing  the  complaint  at 

the  trial,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  appear  in  the  opinion. 

D.  dk  T.  McMahon^  attorneys,  and  D.  MoMahon 
and  Charles  P.  Miller ^  of  counsel,  for  appellant. 

William  O.  Whitney^  corporation  counsel,  and  D. 
«7.  Dean  J  of  counsel  for  respondents. — I.  The  power  and 
duty  of  caring  for  and  maintaining  the  bridge  in  ques- 
tion is  conferred  by  statute  upon  the  commissioners  of 
the  department  of  parks,  and  not  upon  the  defend- 
ants (Zi.  1874,  c.  359,  §§11,  14). 

II.  The  commissioners  of  the  Department  of  Parks  are 
independent  agents,  acting  under  legislative  authority, 
and  are  not  under  the  control  of  the  city  or  the  agents 
of  the  city,  nor  are  their  agents  the  servants  of  the  city. 

The  independent  character  of  the  commissioners  of 
the  Department  of  Parks  continues,  though  it  has  be- 
come a  ^^ Department"  enumerated    in  the    charter 
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{Maximilian  v.  Mayor,  62  JH^.  T.  166  ;  Ham  v.  Mayor, 
ION.  r.  469). 

*'  The  rule  of  respondeat  superior  is  based  upon  the 
right  which  the  employer  has  to  select  his  servants, 
discharge  them  if  not  competent,  skillful  and  well- 
behaved,  and  to  direct  and  control  them,  while  in  his 
employ "  (Maximilian  v.  Mayor,  62  N.  T.  163 ; 
Pack  V.  Mayor,  8  Id,  222 ;  Kelly  v.  Mayor,  11  Id.  432 ; 
Blake  v.  Ferris,  5  Id.  48). 

The  liability  of  a  corporation  for  failure  to  keep 
highways  in  safe  condition  for  use  exists  without  a 
positive  stdtute  declaring  it,  only  when  the  following 
conditions  concur :  1.  The  place  in  question,  whether 
bridge,  sidewalk  or  street,  must  be  one  which  it  is  the 
duty  of  the  corporation  to  repair  or  keep  in  safe  con- 
dition. 2.  This  duty  or  burden  must  appear,  upon  a  fair 
view  of  the  charter  or  statutes,  to  be  imposed,  or  to 
rest  upon  the  municipal  corporation  as  such,  and  not 
upon  it  as  an  agency  of  the  State,  or  upon  its  officers 
as  independent  public  officers ''  {Dillon  on  Mun.  Corp. 
§§  974,  1007 ;  New  York  and  Brooklyn  Saw  Mill  Co. 
t).  City  of  Brooklyn,  71  N.  Y.  680).  A  municipal  cor- 
poration is  not  liable  for  the  misfeasance  of  one  of  its 
public  officers,  with  respect  to  a  duty  specifically  im- 
posed by  statute  on  the  officer  (Martin  v.  The  Mayor,  1 
mU,  545 ;  Lorillard  v.  The  Town  of  Monroe,  11  N.  T. 
392-396).  Where  the  right  of  employment  and  the 
authority  to  control  are  both  wanting,  no  agency  can 
exist "  (Baily  v.  The  Mayor,  2  Deii.  433  ;  Kussell  v. 
The  Mayor,  2  Den.  473-481 ;  Hafford  v.  City  of  New 
Bedford,  82  Mass.  297 ;  Fisher  v.  Boston,  104  Mass. 
87 ;  Walcott  r>.  Swampscott,  83  Id.  101 ;  Buttrick  v. 
Lowell,  83  Id.  172;  Terry  v.  Mayor,  8  Bosw.  604; 
O'Meara  v.  Mayor,  1  Daly^  425).  The  common  law 
doctrine  of  the  implied  liability  of  a  municipal  corpo- 
ration for  neglect  to  perform  the  duty  imposed  by  its 
charter,  is  that  such  corporations  are  liable  for  acts 
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done  in  what  is  termed  their  private  or  corporate^ 
character,  from  which  they  derive  some  special  or  im- 
mediate advantage  or  emolument,  but  not  as  to  those^ 
done  in  their  public  capacity,  in  the  discharge  of 
duties  imposed  for  public  or  general,  not  corporate, 
benefit  {DlUon  on  Mun.  Corp.  /  Hill  v,  Boston,  1^ 
Mass.  344 ;  Dissenting  opinion  Sanford,  J.,  in  Hat- 
son  V.  Mayor,  5  8andf.  306). 

The  doctrine,  upon  which  the  City  of  New  York 
has  been  held  liable  for  defects  in  the  highways,  is  a 
departure  from  the  principles  of  the  common  law,  and 
rests  only  upon  a  line  of  precedent  decisions,  which 
are  conceded 'to  have  been  founded  upon  an  illogical 
confusion  of  duties  essentially  different  in  character 
{Dillon  on  Mun.  Corp.  §  1046). 

If  the  officers  upon  whom  the  duty  is  cast  by  the 
statute  are  independent  of  the  corporation  in  the 
mode  of  discharging  their  duties,  they  are  not  the  serv- 
ants or  agents  of  the  corporation,  but  public  or  Stal» 
officers,  with  such  duties  and  powers  a^  the  statute  pre- 
scribes, and  no  action  lies  against  the  corporation  for 
their  acts  or  negligence  (ELam  v.  Mayor,  70  iT.  F. 
463 ;  Maximilian  v.  Mayor,  63  Id.  163.  See  also  New 
York  and  Brooklyn  Saw  Mill  Co.  v.  City  of  Brooklyn^ 
71  N.  T.  684). 

The  legislature  may  thus  confer  power  upon  inde- 
pendent public  agencies,  to  be  exercised  within  the 
limits  of  a  municipality  independent  of  control  by  it ; 
(People  ex  rel.  Bransom  v.  Walsh,  36  Am.  Bep.  135 ; 
Dillon  on  Mun.  Corp.  %  637). 

The  Commissioners  of  Parks  are  liable  for  neglect 
of  duty  in  respect  to  the  performance  of  the  executive 
powers  devolved  upon  them  (Hoover  v.  Barkhoof,  44 
N.  Y.  125 ;  Robinson  v.  Chamberlain,  34  Id.  389 ;  Pul- 
ton Fire  Ins.  Co.  r>.  Baldwin,  37  Id.  648 ;  Adsit  v.  Brady^ 
4  HiU,  630). 

The  law  does  not  recognize  two  principals,  who  are 
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uncoiiDeGted  and  severally  responsible  (Maximilian 
V.  Mayor,  62  iV^.  F.  193  ;  Laugher  v.  Pointer,  6  B.  <fe  OL 
660 ;  Hobbit  v.  L.  and  N.  W.  R.  R.,  4  jy.  <fe  G.  Ex.  244 ; 
Pack  V.  Mayor,  8  iV^.  Z  222). 

By    the  Court. — ^Arnoux,   J. — ^This   action  was- 
brought    to  recover   damages  for  a   serious    injury 
which    the    plaintiff    sustained    on    July   7,    1880, 
by  reason  of   a  defect  in  a  bridge  at  One-hundred 
and-sixty-first  street,  and  in  that  part  of  the  city  of 
New   York,  formerly    part  of  Westchester  county, 
commonly  known  as  the  annexed    district.     When 
the  plaintiff  rested  his  case,   the  complaint  was  dis- 
missed, upon  the  ground  that  whatever  negligence  was 
shown  was  the  negligence  of  the  Park  Commissioners, 
and  '^  that  the  plaintiff  has  no  right  to  recover  from 
the  city  for  the  neglect  of  the  Park  Commissioners,  who- 
acted  by  a  definite  appointment  of  the  legislature." 
The  only  question,  therefore,  to  be  considered  by  the 
court  is,  the  relation  of  the  Park  Commissioners  to  the 
city  government  in  re8X>ect  to  the  public  highways  of 
the  annexed  district. 

The  Commissioners  of  Central  Park  were  originally 
appointed  in  1867  (chap.  771)  for  the  government  of 
said  park,  and  by  section  4  of  that  act,  all  the  power 
and  authority  now  by  law  conferred  or  possessed  by 
the  common  council  of  said  city  in  resi)ect  to  public 
squares  and  places  in  the  city"  were  conferred  upon 
said  commissioners. 

In  1869  (chap.  863),  the  widening  of  Seventh  avenue 
was  authorized,  and  the  Commissioners  of  Central 
Park  were  directed  to  regulate  the  same. 

In  1874  (chap.  376),  said  commissioners  were  given 
all  the  powers  and  were  authorized  to  perform  all  the 
duties  in  relation  to  widening,  opening,  laying  out, 
grading,  regulating,  sewering,  paving  and  improving 
Seventh  avenue,  that  the  city  or  any  of  its  departments 
possessed. 
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In  1865  (chaps.  664,  666),  part  of  the  city  aboTe 
Central  Park  was  placed  under  their  jurisdiction,  with 
the  same  power,  for  the  purpose  of  regulating,  grading 
and  improTing  the  streets  in  said  district,  that  was 
given  them  in  respect  to  Seventh  avenue. 

In  1866  (chap.  367,  §  7 ;  chap.  767,  §  3),  the  control  and 
management  of  certain  streets  and  avenues  and  the 
upper  part  of  Broadway  or  Bloomingdale  Road,  were 
transferred  to  said  commissioners. 

In  1867  (chap.  680,  §  2 ;  chap.  697,  §  9),  the  regulat- 
ing and  grading  of  Eighth  avenue,  and  the  control  and 
management,  and  the  regulating  and  improving  of 
other  streets  and  avenues  were  transferred  to  said  com- 
missioners. 

In  1870  (chap.  137,  §§  96,  96),  these  commissioners 
became  Commissioners  of  Public  Parks  with  all  the 
powers  and  duties  before  conferred. 

The  annexation  of  the  southerly  portion  of  West- 
chester county  was  effected,  January  1, 1874,  and  in  that 
year  (Laws  1874,  chap.  329,  432,  §  1),  the  legislature 
made  and  constituted  the  annexed  district  ''a  part  of 
the  city  and  county  of  New  York,  subject  to  the  same 
laws,  ordinances,  regulations  obligations  and  liabilities, 
and  entitled  to  the  same  rights,  privileges,  franchises 
and  immunities  in  every  respect,  and  to  the  same  extent, 
as  if  such  territory  had  been  included  within  said  dty 
and  county  of  New  York,  at  the  time  of  the  grant  and 
adoption  of  the  first  charter  and  organization  thereof, 
and  had  so  remained  up  to  the  passage  of  this  act." 

Said  act  further  provided  in  section  14:  "The 
Commissioners  of  the  Department  of  Public  Parks  of 
the  City  of  New  York  shall  have  the  exclusive  power 
to  locate  and  lay  out,  construct  and  maintain  all 
public  parks,  streets,  roads  and  avenues,  and  to  devise 
plans  for  and  locate  all  bridges  and  tunnels,  and  shall 
have  exclusive  control  of  the  maintainance  and  con- 
struction of  all  public  parks  within  the  territory  hereby 
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annexed,  and  to  oonstraot  and  maintain  all  bridges, 
tunnels,  sewers,  streets,  roads  and  avenues  so  laid 
out.'' 

The  accomplished  counsel  for  the  corporation  ad- 
mits that  the  defendant  would  have  been  liable  for 
this  accident,  if  it  had  occurred  in  the  city  and  county 
of  New  York,  but  contends  that  the  provisions  above 
quoted  have  made  a  different  rule  in  respect  to  the 
annexed  district. . 

Since  the  year  1834,  or  1836,  the  city  of  New  York 
has  been  allowed  to  select  its  own  mayor,  and  to  be,  in 
a  general  sense,  self -governed.  It  cannot  be  supposed 
that  it  was  the  intention  of  the  legislature  to  elevate  a 
subordinate  branch  of  the  city  government  into  an  in- 
dependent body  that  should  have  no  legal  local  master, 
and  should  thus  become  an  imperium  in  imperio; 
nor,  if  there  were  such  intent,  that  the  legislature 
would  make  it  servant  on  one  side  of  the  Harlem  river 
and  master  on  the  other.  There  must,  therefore,  be 
the  strongest  and  most  conclusive  evidence  of  such  in- 
tent to  justify  the  court  in  coming  to  such  a  conclu- 
sion. 

Now,  it  is  evident  from  the  review  of  the  laws  above 
cited,  that  the  authority  of  these  commissioners  is  no 
more  exclusive  over  the  annexed  district  than  it  is  over 
certain  streets  and  places  in  the  city  and  county  of 
New  York,  and  the  fact  that  the  language  employed  in 
those  acts,  after  construction  has  been  given  to  them 
to  the  effect  that  the  city  was  master,  evinces  an  intent 
that  the  same  construction  should  be  given  to  it  in 
the  act  in  question. 

Any  other  construction  would  be  prejudicial  to  the 
tax-payer,  whose  interests  the  legislature  must  intend 
to  subserve.  The  injured  party  would  not  be  reme- 
diless on  defendant's  theory,  but  this  action  would  be 
against  the  Board  or  its  members.  It,  or  they,  would 
necessarily  employ  counsel  to  defend.    The  additional 
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legal  expenses  and  the  additional  chance  of  recoveiy 
against  the  defendants,  would  eventually  be  borne  by 
the  tax-payer,  the  ultimate  sufferer.  So,  in  this  view 
of  the  case,  we  think  the  legislature  never  intended 
such  results  to  flow  from  this  legislation. 

Now  does  the  law  itself  bear  such  construction. 
The  first  section,  as  we  have  seen,  makes  the  annexed 
district  a  part  of  the  city  and  county  of  New  York, 
subject  to  the  same  laws,  obligations  and  liabiliti^  in 
every  respect  and  to  the  same  extent  as  if  such  terri- 
tory had  been  originally  part  of  said  city.  Section  14 
does  not  in  the  least  degree  conflict  with,  abridge,  or 
modify  this.  If  such  territory  had  originally  been, 
and  had  continued  to  be  part  of  the  city  of  New  York, 
under  the  laws  now  in  force  as  interpreted  by  the 
court  of  appeals,  the  defendant  would  be  liable  for  this 
accident,  as  the  case  was  presented  to  the  court  below, 
and  would  be  obliged  to  pay  for  it.  Before  the  pass- 
ing of  chapter  329,  of  Laws  of  1874  (p.  440),  or  of  the 
law  which  it  amended,  it  was  the  legal  duty  of  the 
corporation  of  the  city  to  keep  in  repair  the  highways 
and  streets,  as  they  then  existed.  In  Maxmilian  v. 
Mayor  (62  N.  Y.  160),  the  opinion  contained  the  fol- 
lowing sentences :  "  And  the  duty  of  keeping  in  re- 
pair streets,  bridges  and  other  common  ways  of  passage 
and  sewers,  and  a  liability  for  a  neglect  to  perform  that 
duty,  rests  upon  an  express  or  implied  acceptance  of 
the  power  and  an  agreement  so  to  do.  It  is  a  duty  with 
which  the  city  is  charged  for  its  own  and  corporate  ben- 
efit, to  be  performed  by  its  own  agents  as  its  own  cor- 
porate act  (Conrad  v.  Trustees  of  Ithaca,  16  N.  T.  158)." 

It  does  not  seem  necessary  to  consider  that  sec- 
tion 14  of  chapter  329  of  Laws  of  1874,  was  intended  to 
prevent  the  duty  that  existed  as  to  the  highways  of  the 
old  territory,  being  devolved  upon  the  corporation  as 
respects  the  highways  of  the  new  territory.  Before 
section  14  could  go  into  operation,  and  irrespective  of 
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its  provisions,  the  corporation,  as  such,  became  pos- 
sessed of  the  new  territory  with  its  highways.  Upon 
that,  considered  by  itself,  the  corporation,  under  the 
opinion  of  the  court  in  the  Maximilian  case,  became 
liable  for  any  consequence  of  a  neglect  to  keep  the 
highway  in  repair.  Therefore  section  14  is  to  be  un- 
derstojdas  a  designation  of  the  officers  of  the  corpo- 
ration who,  as  officers  and  agents,  and  not  exercising  a 
power  directly  conferred  upon  themselves,  should  lay 
out  and  maintain  the  highways  of  the  annexed  district. 
The  corporation  was  to  act  through  them.  Whatever 
they  should  do  or  omit  to  do,  was  to  be  the  act  or  omis- 
sion of  the  corporation.  Their  neglect  to  repair  high- 
ways would  be  the  neglect  of  the  corporation. 

Nor  should  this  court  be  astute  to  endeavor  to 
discover  any  intent  of  the  legislature  to  free  the  city 
from  liability,  because  such  liability  is  illogically  im- 
posed. Conceding,  for  the  sake  of  the  argument,  that 
in  cases  of  this  character  at  common  law  the  defendant 
would  not  be  liable ;  conceding  that  the  courts  in  Mas- 
sachusetts (HiUz?.  Boston,  122  Mass.  344)  have  remained 
true  to  the  common  law,  and  that  the  courts  of  this 
state  have  diverged  from  the  true  doctrine ;  conceding 
that  Judge  Dillon,  in  his  able  work  on  municipal  cor- 
porations, is  sound  in  his  comments  on  that  decision ; 
nevertheless,  the  doctrine  of  corporate  liability  for  ac- 
cidents of  this  character  is  too  firmly  established  in 
this  state  to  be  frittered  away  by  hostile  decisions. 
We  believe  our  courts  are  right,  for  the  fundamental 
basis  is  salv^  popvli  suprema  lex^  and  even  Judge 
Dillon  is  compelled  to  admit  (§  1028)  that  the  doc- 
trine works  well,  and  is  just^  and  while  it  must  be 
admitted  to  be  exceptional,  it  may,  we  think,  be  in- 
dicated as  resting  upon  the  special  nature  of  the  duty 
itself,  which  is  intrinsically  ministerial,  and  upon  the 
ample  means  which  are  supplied  for  its  performance." 


y 


834  TEMPLB  f .   SAMMI& 

Statement  of  the  Oue. 

No  sach  coDStrnction  as  the  defendant  contends  for 
can  be  given  to  this  act. 

In  respect  to  the  injuries  sustained  from  the  im- 
proper condition  of  its  highways  and  public  placeB, 
the  defendant  is  liable  in  the  annexed  district  to  the 
same  extent  as  it  is  in  the  rest  of  the  city,  and  the  De- 
partment of  Public  Parks  in  that  regsurd  is  simply  a 
part  of  the  city's  machinery  and  a  subordinate  depart^ 
ment. 

The  judgment  appealed  from  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event. 

SsDawiOK,  Oh.  J.,  and  Fbbedman,  J.,  concurred. 


EMMA  F..  TEMPLE,  bt  al.,  Bespokdbnts,  «.  WILL- 
IAM D.  SAMMIS,  Appellant. 

WiU — construeUon  pf  appofrentH/y  totifiiOmg  elmuM  oi  to  etiaU  dmted. 

Where  a  will,  after  giving  to  the  testator's  wife  a  life  estate  in  certain 
real  property,  makes  the  following  proyision:  *'  And  upon  her  de- 
cease I  give  and  devise  the  same  absolutely  to  my  daughtera,  .  .  . 
share  and  shure  alike,''  and  also  contains  a  second  clause,  as  foUows: 
*'  All  the  rest  of  my  real  estate,  subject  to  the  dower  of  my  wife,  I 
give  and  bequeath  to  my  said  two  daughters  in  equal  shares,  the  same 
and  aU  vther  property  given  and  devised  to  them,  to  be  to  their  sole 
and  separate  use,  free  from  the  debts,  engagements  and  control  of 
any  husband  ;  to  have  and  to  hold  for  and  during  the  period 
of  their  respective  natural  lives,  and  upon  their  decease  I  give 
and  devise  their  respective  shares,"  etc., — ^tbe  daughters  take  an 
absolute  remainder  in  fee  in  the  property  devised  in  the  former 
clause. 

The  phrase  *'  and  all  other  property,^'  in  the  said  second  clause,  ia  to 
be  deemed  as  used  only  for  the  purpose  of  indicating  the  intention 
of  the  testator  that  all  his  property  given  to  his  daughters  should 
be  for  their  sole  and  separate  use,  free  from  the  control  of  their 
husbands,  and  not  for  the  purpose  of  limiting  the  estate  in  the 
*' other  property,"  already  given,  to  a  life  estate. 

The  effect  of  the  use  of  the  words  "and  all  other  property,  **  in  aud 
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second  clause,  is  to  re-affinn  the  deyise  of  a  remainder  in  fee  con- 
tained in  the  former  clause. 

Before  Sedgwick  Ch.,  J.,  Fbeedman  and  Abnoux,  J  J. 

Decided  Nawniber  6,  1883. 

Appeal  by  defendant  from  judgment  rendered  on 
decision  of  a  judge  at  special  term. 

Action  for  the  specific  performance  of  a  contract  to 
purchase  real  estate. 

The  plaintiffs  contracted  to  sell,  and  the  defendant 
to  purchase,  the  premises  known  as  13  West  Thirty- 
second  street  in  this  city,  for  the  sum  of  $40,000. 
When  the  time  came  to  close  the  title  the  defendant 
objected  that  the  plaintiffs  were  not  the  owners  of  the 
fee,  but  only  of  a  life  estate,  and  refused  to  accept  the 
deed  tendered,  whereupon  the  vendors  brought  this 
action. 

The  plaintiffs  derive  their  title  from  the  will  of  their 
father,  Pierre  K.  Francis,  who  died  in  February,  1876. 
The  terms  of  the  will,  so  far  as  they  relate  to  this  sub- 
ject, are  as  follows : 

"I  give  and  devise  unto  my  wife,  Rosalie,  the  lot 
of  ground  and  house  thereon  in  Thirty-second  street, 
city  of  New  York,  wherein  I  now  reside,  with  all  the 
furniture,  fixtures  and  ornaments,  to  have  and  to  hold 
unto  her  for  and  during  the  period  of  her  natural  life, 
and  upon  her  decease  I  give  and  devise  the  same  abso- 
lutely to  my  daughters,  Emma  and  Yirginie,  share  and 
share  alike. 

^'AU  the  rest  of  my  real  estate,  subject  to  the 
dower  of  my  wife,  I  give  and  bequeath  to  my  said  two 
daughters  in  equal  shares,  the  same  and  all  other 
property  given  and  devised  to  them,  to  be  to  their  sole 
and  separate  use,  free  from  the  debts,  engagements 
and  control  of  any  husband ;  to  have  and  to  hold  for 
and  during  the  period  of  their  respective  natural  lives. 
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and  upon  their  decease  I  give  and  devise  their  respec- 
tive shares  to  their  respective  lawful  issue  absolutely ; 
and  in  case  of  the  decease  of  either  my  said  daughters, 
without  issue  her  surviving,  I  give  and  devise  her  re- 
spective share  to  the  survivor,  to  have  and  to  hold  for 
and  during  the  period  of  her  natural  life,  and  upon  her 
decease  I  give  and  devise  the  same  to  her  lawful  issue 
absolutely." 

Mrs.  Francis  died  some  three  years  ago.  Both  the 
daughters  married  and  both  have  children  now  living 
— ^Mrs.  Temple  six,  and  Mrs.  Brett  two. 

The  following  opinion  was  delivered  at  special  t«rm : 

**  BnssELL,  J. — [After  stating  the  facts  as  above.]— 
The  plaintiffs'  counsel  claims  that  the  first  clause  of  the 
will,  above  recited,  devising  the  property  in  question 
to  the  daughters  absolutely  upon  the  death  of  their 
mother  is  controlling,  and  the  intention  indicated 
therein,  so  far  as  the  property  in  question  is  con- 
cerned, ought  not  to  be  considered  as  limited  by  the 
latter  clause. 

^'The  defendant's  counsel  claims  that  the  latter 
clause  of  the  will  is  controlling  of  the  former  and 
clearly  evinces  the  intention  of  the  testator  to  devise 
only  a  life  estate  in  the  property  in  question  to  his 
daughters. 

' '  There  can  be  no  doubt  that  if  the  first  clause  of 
the  will  above  quoted,  'I  give  and  devise  the  same 
absolutely  to  my  daughters,'  were  the  only  one  relat- 
ing to  the  property  therein  devised,  it  would  carry  an 
absolute  fee.  The  provision  of  the  Revised  Statutes, 
that  every  devise  shall  be  construed  to  dispose  of  the 
whole  estate,  unless  expressly  limited  to  a  part  of  it 
(2  H.  8.  6th  ed.  1130,  §  1),  and  the  comprehensive  scope 
of  the  word  '*  absolutely "  sufiiciently  determine  that 
(Oswald  V.  Kopp,  26  Pa.  St.  616). 

'*The  second  clause,  beginning  'all  the  rest  of  my 


TEMPLE  V.    SAMMIS.  327 

Opinion  of  Russell,  J.,  at  Special  Term. 

real  estate,'  as  clearly  gives  only  a  life  estate  in  the 
property  therein  devised.  The  language  is  too  clear 
to  leave  room  for  any  discussion  as  to  that.  If  then, 
both  clauses  were  intended  to  include  the  property  in 
question,  so  far  as  the  nature  of  the  estate  given  is 
concerned,  the  clauses  are  in  conflict,  and  the  later 
clause  limiting  the  estate  apparently  given  by  the 
former  must  prevail. 

"  All  the  parts  of  a  v^ill  must  be  taken  together  and 
each  part  construed  in  the  light  of  the  other.  '  Although 
a  devise  to  a  person  and  his  heirs,  gives  him  an  estate 
in  fee  simple,  yet  if  the  word  '  heirs '  be  qualified  by 
any  subsequent  words  which  show  the  intention  of  the 
testator  to  restrict  it  to  the  heirs  of  the  body  of  the 
devisee,  the  word  'heirs,'  as  first  used,  must  be  read 
as  Mssue,'  and  would  before  the  abolishment  of  entails 
have  created  an  estate  tail  (6  Oreenleqf^s  Cruise^  232, 
§  7 ;  Smith  v,  Scholtz,  68  IT.  Y.  41). 

'^  A  long  line  of  cases  has  established  the  role  that 
where  the  intention  of  the  testator  to  limit  an  estate 
apparently  given  in  the  earlier  part  of  a  will  to  a  lesser 
estate,  is  clear  from  subsequent  clauses  of  the  will,  the 
later  clauses  will  determine  the  extent  of  the  estate 
(Sims  V.  Doughty,  5  Ves.  247 ;  Williamson  v.  Daniel, 
12  W7ieaf.  668 ;  Smith  v.  Bell,  6  Pet.  68 ;  Covenhoven 
V.  Shuler,  2  Paige,  122  ;  Parks  v.  Parks,  9  Id.  106 ; 
Bradstreet  v.  Clark,  12  Wend.  602 ;  Mason  v.  Jones,  2 
Barb.  229  ;  Chrystie  v.  Phyfe,  19  IT.  T.  344  ;  Terry  v. 
Wiggins,  47  Id.  512 ;  Taggart  v.  Murray,  53  Id.  233 ; 
Colt  V.  Heard,  10  HuTiy  189 ;  Van  Nostrand  v.  Moore, 
62  iV:  r.  12 ;  Bundy  v.  Bundy,  38  Id.  410 ;  Striker  t. 
Mott,  28  Id.  82). 

"  But  it  is  also  a  rule  of  equal  force  that,  in  order 
for  such  a  construction  to  obtain,  it  must  be  clear  that 
it  was  the  intention  of  the  testator  to  limit  by  the  latter 
clause  in  his  will  the  estate  apparently  given  in  the 
former  one  (Roseboom  v.  Roseboom,  81  iV.  T.  356). 
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*'The  question  then  is,  did  the  testator  in  this  case 
intend  by  the  second  quoted  clause  in  his  will  to  limit 
to  a  life  estate  the  fee  apparently  devised  by  the  first 
quoted  clause  ?  The  second  clause  is,  ^  All  the  rest  of 
my  real  estate,  subject  to  the  dower  of  my  wife,  I  give 
and  bequeath  to  my  said  two  daughters  in  equal  shares, 
the  same  and  all  other  property  given  and  devised  to 
them  to  be  to  their  sole  and  separate  use,  free  from 
the  debts,  engagements  and  control  of  any  husband ; 
to  have  and  to  hold  for  and  during  the  period  of  their 
respective  natural  lives,  etc. 

'^  There  is  clearly  in  this  clause  an  allusion  to  the 
property  given  by  the  first  clause.  It  is  included  in 
the  words  ''  all  other  property  ;''  but  I  am  of  the  opin- 
ion that  the  words  as  used  in  the  second  clause  are 
nsed  there  only  for  the  purpose  of  indicating  the  in- 
tention of  the  testator  that  all  his  property  given  to 
his  daughters  should  be  for  their  sole  and  separate  use, 
free  from  the  control  of  their  husbands,  and  not  for  the 
purpose  of  limiting  the  est^ate  already  given  to  the 
daughters  in  the  ''other  property"  to  a  life  estate. 
It  seems  t/O  be  a  sort  of  parenthetical  infinitive  clause, 
occurring  to  the  testator  at  the  moment,  and  inserted  in 
the  devise  of  all  the  rest  of  his  property  for  the  pur- 
pose I  have  stated.  The  words  '  the  same  and  all  other 
property '  are  not  the  objects  of  the  word  '  give,'  but 
only  in  apposition  with  the  object  to  indicate  stiU 
another  purpose  in  regard  to  it.  The  word  *give* 
thereafter,  does  not  sweep  them  forward  into  the  em- 
brace of  '  to  have  and  to  hold '  so  as  to  make  them  its 
objects. 

''  While  it  may  be  said  that  the  language  iscai)able 
of  the  construction  claimed  by  the  defendant  without 
a  violation  of  the  rules  of  grammar,  I  still  think  that  it 
would  be  an  unnatural  and  strained  construction,  and 
not  the  one  which,  on  the  whole  will,  indicates  the  in- 
tention of  the  devisor. 
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"  In  all  the  cases  relied  on  by  the  defendant  it  was 
the  clear  intention  of  the  testator  not  only  to  include 
in  a  later  clause  the  same  property  devised  or  be- 
queathed in  a  former  one,  but  to  limit  the  estate  given 
by  the  former  clause  (see  cases  cited  above).  In  this 
it  seems  to  have  occurred  to  the  testator,  as  he  was 
writing  the  residuary  clause,  that  it  would  be  wise  to 
provide  that  the  property  devised  to  his  daughters 
should  be  for  their  separate  use,  and  that  such  pro- 
vision should  extend  not  only  to  the  property  therein 
devised,  but  to  that  already  specifically  given  by  a 
former  clause  of  the  will. 

"  Taggart  v.  Murray  (53  JSt.  Y.  233),  is  as  strong  as 
any  of  the  cases  cited  in  favor  of  the  defendant' s  con- 
tention. The  will  under  construction  there  read  as 
follows :  '  First — After  all  my  lawful  debts  and  de- 
mands and  funeral  expenses  are  paid  and  satisfied, 
which  I  direct  shall  be  done  in  due  season  by  my  exec- 
utors hereinafter  named,  I  do  give  and  bequeath  unto 
my  daughter  Cornelia  all  my  estate,  personal  and  real, 
except  the  following  sums  or  portions  which  I  wish  to 
be  paid/by  my  executors  as  soon  as  may  be,  to  the  sev- 
eral persons  following,  to  wit : '  (Then  follow  bequests 
of  sums  of  money  to  several  different  persons.)  '  All 
my  remaining  property,  dwelling  house  lands,  out- 
houses, furniture,  money,  movables,  &c.,  I  give,  devise 
and  bequeath  to  my  daughter  Cornelia  for  her  support 
and  comfort,  to  be  held  and  conti'oUed  by  her,  and,  at 
her  death,  to  pass  to  her  heirs,  or  if  she  leaves  no  heirs, 
to  be  disposed  of  by  her  in  will  to  whom  and  for  what 
purpose  she  may  deem  right  and  proper.' 

''It  was  held  that  this  will  gave  to  the  daughter  an 
estate  for  life,  in  the  lands  of  which  the  testator  died 
seized,  with  remainder  to  her  issue  living  at  her  death, 
and  with  power,  in  default  of  issue,  to  appoint  the  fee 
by  will,  and  that,  therefore,  a  conveyance  by  the 
daughter  and  her  living  children,  did  not  give  an  abso- 
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late  title  to  such  lands,  as  it  was  subject  to  the  con- 
tingency that  children  might  thereafter  be  bom  who 
would  take  an  interest  as  purchasers  under  the  will. 
The  words  '  all  my  remaining  property '  (given  to  the 
daughter  for  life  in  the  residuary  clause  of  the  will), 
cover  precisely  the  same  property  covered  by  the  words 
^  all  my  estate,  personal  and  real,  except  the  following 
sums  or  portions,'  given  without  words  of  limitation, 
in  the  earlier  part  of  the  will. 

*^  The  same  distinction  is  clear  between  the  case  at 
bar  and  all  the  cases  cited  in  the  very  able  and  care- 
fully prepared  brief  of  the  defendant's  counsel. 

*'In  Roseboom  v.  Roseboom  (81  If.  F.  356),  the 
rule  under  construction  contained  the  clause : 

"  '  I  give  and  bequeath  my  beloved  wife,  Susan,  one 
third  part  of  all  my  property,  both  real  and  personal, 
and  to  have  the  control  of  my  farm  as  long  as  she  re- 
mains my  widow,  .  .  .  and  at  the  death  of  my  wife, 
all  my  property,  both  real  and  personal,  to  be  equally 
divided  between  my  eight  children.'  It  was  held  that 
the  widow  took  an  absolute  fee  in  one  third  of  the 
premises.  Danfoeth,  J.,  delivering  the  opinion,  says : 
*The  residuary  clause  is  not  repugnant  to  the  prior 
gift,  and  the  devise  may  take  effect  according  to  its 
terms.  We  thus  follow  the  rule  which  requires  a  will 
to  be  so  construed  as  to  avoid,  if  possible,  all  repug- 
nancy, and  give  effect  to  all  its  language.  We  have 
here  no  occasion  to  depart  from  it ;  the  two  clauses  are 
not  irreconcilable,  and  there  is  no  occasion,  therefore, 
to  reject  one  in  order  to  uphold  the  other — a  desperate 
remedy,  and  to  be  resorted  to  only  in  case  of  necessity 
— so  that  one  rather  than  both  provisions  should  fail 
(Trustees,  &c.  v.  Keilogg,  16  N.  F.  83 ;  Van  Nostrand 
V,  Moore,  62  Id.  20 ;  Covenhoven  v.  Shnler,  2  Paigc^ 
122).  This  case  is  within  the  rule  stated  by  the  Lord 
Chancellor  in  Thornhill  v.  Hall  (2  Clark  &  Fin.  22),  as 
one  which  admits  of  no  exception  in  the  construction 
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of  written  instraments — that  where  one  estate  is  given 
in  one  part  of  an  instrument,  in  clear  and  decisive 
terms,  such  estate  cannot  be  taken,  away  or  cut  down 
by  raising  a  doubt  upon  the  extent  or  meaning  or 
application  of  a  subsequent  clause,  nor  by  inference 
therefrom,  nor  by  any  subsequent  words  that  are  not 
as  clear  and  decisive  as  the  words  of  the  clause  giving 
that  estate. 

"Under  the  authority  of  this  decision  it  would  be 
enough  to  sustain  the  plaintiff's  contention  in  the  case 
at  bar,  that  the  words  in  the  second  clause  of  the  will 
which  the  defendant  claims  limit  the  estate  given  in 
the  first,  are  not  as  'clear  and  decisive'  in  limiting 
such  estate  as  the  words  of  the  clause  giving  it. 

**Idonot,  however,  rest  my  conclusion  upon  that 
rule  of  construction,  but  upon  the  ground,  that  in  the 
will  now  under  construction,  employing  only  common- 
place rules  and  observations,  it  clearly  was  not  the  in- 
tention of  the  testator  to  limit  by  the  second  clause  the 
estate  given  in  the  first. 

''The  view  I  take  of  this  matter  renders  it  unnec- 
essary to  discuss  the  question  in  relation  to  the  statute 
of  perpetuities,  which  would  become  important  if  it 
were  held  that  the  second  clause  was  intended  to  limit 
the  estate  of  the  plaintiffs  in  the  property  which  is  the 
subject  of  this  action. 

"There  must  be  judgment  for  the  plaintiffs  with 
costs." 

John  H.  Oole^  for  appellant. 

Oeorge  Zdbriskie^  for  respondent. 

By  the  Court. — Sicdgwick,  Ch.  J. — I  am  of  opin- 
ion that  Judge  Eussell  disposed  of  the  case  correctly, 
for  the  reasons  given  by  him. 

A  single  suggestion  may  be  made.  It  would  be  a 
mistake  to   assert  that  substantially  the  habendum 
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clause  ''for  and  duriug  the  period  of  their  respective 
natural  lives"  iu  the  devise  of  ''all  the  rest  of  my  real 
estate,"  etc.,  is  the  only  description  in  that  devise  of 
an  interest  intended  to  be  devised.  When  in  that  de- 
vise the  words  "  and  all  other  property  given  and  de- 
vised to  them"  occur,  these  words  of  reference  show 
that  the  other  property  is  the  remainder  in  the  Thirty- 
second  street  house,  habendum  in  fee,  and  they  also 
re-affirm  the  former  devise.  The  devise  may  then  be 
read  as  follows :  "  All  the  rest  of  my  real  estate  I  give 
and  bequeath  to  my  said  two  daughters  in  equal  shares ; 
the  same  and  the  remainder  in  the  Thirty-second  street 
house,  which  I  have  before  devised  and  do  now  devise 
to  them,  habendum  in  fee,  to  be  to  their  sole  and  sep- 
arate use,  free  from  the  debts,  etc.,  of  any  husband, 
habendum  for  and  during  the  period  of  their  respec- 
tive natural  lives." 

It  is  seen  that  the  several  parts  of  this  clause  do 
not  make  prior  and  successive  devises.  They  are  con- 
temporaneous and  co-valid  dispositions.  The  only 
construction  is  to  distribute  the  habendum  clauses  so 
that  the  second  applies  to  the  rest  and  residue  of  the 
real  estate.  The  first  habendum  clause  is  evidently  to 
be  applied  solely  to  the  subject  of  the  former  devise  to 
the  daughters. 

The  judgment  should  be  affirmed  without  costs. 

Fkeedmak  and  Abnoux,  JJ.,  concurred. 
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JOHN"  M.  GHIEENE,  ab    Executor,  &o.,  v.    THE 
NEW  YORK  CENTRAL  &  HUDSON  RIVER 

R.  R.  CO. 

EbemUan^  etc — UmtCation  of  aetioM  by, — Statutory  repeal, — Oade  OmL 
Procedure,  %%  402,  414.— 8  B,  8.  6^  ed.  788. 

The  provisioa  of  the  Revised  Statutes  that  '*  the  time  which  shall 
have  elapsed  between  the  death  of  any  person  and  the  granting  of 
letters  testamentary  on  his  estate,  not  exceeding,  '^  etc. ,  .  .  *  *  shall 
not  be  deemed  any  part  of  the  time  limited  by  law  for  the  com- 
mencement of  actions  by  executors  (8  B.  8,  6th  ed.  788,  §  9),  was  su- 
perseded by  the  provisions  of  the  Code  of  Civil  Procedure,  irrespec- 
tive of  the  operation  of  the  repealing  act,  and  section  402  of  said 
Code  furnishes  the  only  rule  of  limitation  in  that  regard.  Rubsbll, 
J.,  dissenting. 

Section  413  of  the  Code  of  Civil  Procedure  provides  that  the  pro- 
visions of  the  chapter  containing  it  and  section  402,  shall  constitute 
the  only  rules  of  limitation  applicable  to  civil  actions,  '^except  in 
the  following  cases:  1.  A  case  where  a  different  limitation  is  spe- 
cially prescribed  bylaw."  A  case  or  prescription  to  fall  within  the 
above  exception  must  be  '*  special "  as  to  the  Code,  and  not  pro- 
vided for  therein,  and  in  determining  whether  such  case  or  prescrip- 
tion contained  in  another  statute  is  special,  the  provisions  describing 
limitation  of  time  must  be  eliminated,  and  if  the  case  so  viewed  be 
provided  for  in  the  Code  the  provision  of  the  statute  relating  to  the 
same  case  will  not  apply,  though  such  provisions  are  not  inconsistent 
with  each  other. 

Before  Sedowiok,  Ch.  J.,  Frbedman  and  Russell,  J  J. 

Decided  Hfoveniber^^  1882. 

Exceptions  by  plaintiff,  ordered  to  be  heard  in  first 
instance  at  general  term. 

The  action  was  for  injaries  to  real  estate,  owned  by 
testatrix  and  alleged  to  have  been-  done  in  her  life- 
time. 

Among  other  defenses  the  answer  set  up  the  statute 
of  limitations.    The  question  was  whether,  under  the 
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Code  of  Civil  Procedare,  sectioa  9,  article  1,  title  3^ 
chapter  8  of  part  3  of  the  Revised  Statutes  (2  Edm.  487 ; 
3  Banks^  6  ISd.  733),  continaed  in  existence,  as  to  ac- 
tions by  executors.    The  plaintiff  claimed  that  it  did.* 

On  defendant's  motion  the  court  dismissed  the  com- 
plaint, ordering  the  exceptions  to  be  heard  in  first  in- 
stance at  general  term. 

See  also  statement  of  facts  in  the  opinion  of  Bus* 

SELL,  tl. 

A.  J,  Vanderpoel  and  J.  B.  Miller^  for  plaintiff.— 
The  time  within  which  an  executor  may  bring  an  action 
has  been  extended,  by  two  statutes,  beyond  six  years, 
(a. )  In  all  cases,  the  time  which  may  elapse  between  the 
death  of  the  testator  and  the  appointment  of  the  exec- 
utor, not  exceeding  six  months,  together  with  the  six 
months  next  succeeding  his  appointment,  is  not  deemed 
part  of  the  time  within  an  executor  must  bring  an 
action  (3  R.  8.  449,  §  9).  (6.)  Where  the  cause  of 
action  accrued  to  the  testator  more  than  five  years  before 
his  death,  so  that  the  right  of  action  would  expire  within 
one  year  after  his  death,  the  time  for  the  executor  U> 
bring  action  is  extended  absolutely  to  one  year  after 
the  death  {Code  Civ.  Pro.  §  402). 

This  is  evidently  intended  to  provide  for  the  special 
case  where  an  executor  is  appointed  within  less  than 
six  months  after  the  testator's  death,  and  to  give  to 
the  executor,  in  such  a  case,  at  least  one  year's  time 
from  the  testator's  death  to  collect  all  claims  of  the 
testator,  including  claims  which  accrued  more  than 
five  years  before  the  testator's  death,  and  which  might 
otherwise  be  barred  within  six  months  after  his  a;>- 
pointment,  under  the  last  cited  provision  of  the  Re- 
vised Statutes. 

*  Said  section  9  of  the  RevUed  Statutes  was  repealed  by  the  re- 
pealing act  which  went  into  effect  September  1, 1880  ;  but  this  action,. 
having  been  brought  on  August  12, 1880,  was  not  affected  by  said  act. 
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There  is  nothing  inconsistent  in  the  provision  of  the 
Code  and  of  the  Revised  Statutes:  the  Code  merely 
gives  an  extension  of  time,  additional  to  what  is  given 
by  the  Revised  Statutes,  in  certain  cases,  so  that  ex- 
ecutors may  have  at  least  one  year  in  which  to  bring 
suits  on  all  claims  of  the  deceased 

Section  402  of  the  Code  cannot  have  repealed  sec- 
tion 9  of  3  Rev.  Stat.  448,  because  the  Code  (§  414) 
provides  that  statutes  giving  different  periods  of  limit- 
ation, are  not  affected  by  the  provisions  of  the  Code. 
Section  402  of  the  Code  of  Civil  Procedure  is  substan- 
tially the  same  as  the  first  part  of  §  102  of  the  Old  Code 
of  Procedure,  which  was  in  force  when  the  following 
case  was  decided :  Coddington  v.  Carnly  (2  Hilt.  531)> 
which  holds  that  the  provision  of  the  Revised  Statutes 
was  then  in  force. 

The  second  part  of  section  102  of  the  old  Code  pro- 
vides for  a  similar  extension  of  time,  in  actions  against 
executors,  which  would  expire  within  one  year  after 
the  appointment  of  the  executor,  and  this  has  been  re- 
X)eatedly  construed  not  to  affect  in  any  way  3  Hev. 
Stat.  448,  §  8,  which  gives  an  extension  of  eighteen 
months'  time  for  all  actions  brought  against  executors 
(Scovil  V.  Scovil,  45  Barb.  517 ;  Bucklin  v.  Ford,  5  Id. 
393 ;  Parker  u.  Jackson,  16  Id.  33). 

If  this  motion  for  a  new  trial  is  denied,  the  court 
must  hold  that  executors  may  bring  actions  only 
within  one  year  after  the  death  of  the  testator,  and 
only  then  for  causes  of  action  which  arose  at  least  five 
years  before  testator* s  death.  All  other  actions  brought 
by  executors,  since  the  enactment  of  section  102  of  the 
old  Code  in  1849  must  have  been  illegal.  In  no  re- 
ported case  has  the  continuance  of  §  9  of  8  Hev.  SiaL 
448,  been  questioned. 

Henry  H.  Anderson  and  Fravk  Loomis^  for  defend- 
ant. 
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Bt  the  Court. — Sedgwick,  Ch.  J.— This  action 
was  began  after  the  Code  of  Civil  ProcediiTe  had  taken 
effect.  The  appellant  relies  upon  a  section  of  the  Be- 
Tised  Statutes,  as  containing  a  rule  of  limiiation  which 
should  be  applied  to  the  action.  Section  9,  article  1,  title 
3,  chapter  8,  part  8  of  the  Revised  Statutes  (2  JBdm. 
497),  is  in  these  words:  ^'The  time  which  shaU  have 
elapsed  between  the  death  of  any  person  and  the  grant- 
ing of  letters  testamentary  on  his  estate,  not  exceeding 
six  months,  and  the  period  of  six  months  after  the 
granting  of  such  letters,  shall  not  be  deemed  any  pare 
of  the  time  limited  by  the  law  for  the  commencement 
of  actions  by  executors."  If  the  position  is  right,  then 
the  exception  taken  below  should  be  sustained. 

If,  however,  section  402  of  the  Code  of  Civil  Pro- 
cedure is  the  only  rule  to  be  applied  the  exception  is  to 
be  overruled.  Section  402,  Code  of  Civil  Procedure, 
is ;  ''If  a  person  entitled  to  maintain  an  action,  dies 
before  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action  survives,  an 
action  may  be  commenced  by  his  representative,  after 
the  expiration  of  that  time  and  within  one  year  after 
his  death." 

The  general  intent  of  the  Code  of  Civil  Procedure 
on  the  subject  of  continuing  the  former  statutes  of  lim- 
itation is  contained  in  section  414  of  that  Code.  By 
subdivision  2  of  that  section,  it  is  enacted,  that  the 
provisions  of  the  Code  shall  not  apply  to  a  cause  of 
action  which  accrued  before  July  1,  1848,  and  that  the 
statutes  then  in  force  govern  with  respect  to  such  a 
cause  of  action ;  subdivision  3  enacts,  that  such  pro- 
visions do  not  apply  to  a  case  not  included  in  subdivis- 
ion 2,  in  which  a  person  having  a  cause  of  action  when 
the  Code  takes  effect,  commences  the  action  before  the 
expiration  of  two  years  after  that  Code  takes  effect,  and 
that  in  such  case,  the  provisions  of  law  applicable  theie- 
to  immediately  before  the  act  takes  effect^  continue  to 


GREENE  «.   N.   Y.  CENTRAL,  4to.  R.   R.   00.        837 
Opinion  of  the  Court,  by  Sbdgwick,  Gh.  J. 

be  80  applicable  notwithstanding  the  repeal  thereof. 
Neither  of  these  subdivisions  oonntenances  the  plaint- 
iff in  resorting  to  the  Revised  Statutes  in  order  to 
maintain  the  action. 

The  first  part  of  section  414  of  the  Code  ex- 
plicitly declares  that  the  provisions  of  this  chapter  ap- 
ply to,  and  constitute  the  only  rules  of  limitation  ap- 
plicable to  civil  actions,  except ''  in  the  following  cases : 
1.  A  case  where  a  different  limitation  is  specially  pre- 
scribed by  law,"  etc.  The  subdivisions  2  and  3  have  been 
stated.  Subdivision  4  and  last  is,  a  ''case  where  the 
time  to  commence  an  action  h&s expired,"  when  this  act 
takes  effect.  The  appellant  must,  therefore,  find  in  the 
first  subdivision,  the  right  to  bring  the  action  under  the 
limitation  of  the  Revised  Statutes. 

The  subdivision  1  referred  to,  is  the  substitute  or 
representative  of  a  part  of  section  74  of  the  Code  of 
Procedure,  which  is  as  follows:  ''Civil  actions  can 
only  be  commenced  within  the  periods  prescribed  in 
this  title,  after  the  cause  of  action  shall  have  accrued, 
except  where,  in  special  cases,  a  different  limitation  is 
prescribed  by  statute,"  etc. 

Why  the  words  were  changed  so  that  the  word 
"specially"  was  attached  to  "prescribed  by  law,"  in- 
stead of  the  word  "special"  being  attached  to  cases, 
would  probably  have  to  be  answered  by  a  guess.  It  is 
clear  that  the  general  purpose  in  both  Codes  was  to 
embody  the  principle  of  an  already  existing  rule  of 
law,  that  a  general  statute,  made  with  reference  to  gen- 
eral conditions,  does  not  repeal  a  former  statute,  made 
with  reference  to  the  particular  characteristics  of  a 
particular  case,  although  the  classification  of  the  gen- 
eral statute  might  include  the  particular  case,  as  a 
matter  of  general  description  (The  Evergreens,  47  iT. 
T.  216 ;  £!xp.  Comm.  of  Central  Park,  60  Id.  493 ; 
Gloversville  p.  Howell  Canal,  70  Id.  287 ;  7  Bun,  345 ; 
JExp.  Delaware  &  Hudson  Canal  Co.,  69  N.  T.  209). 
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It  is  to  be  observed  that  the  prescriptions  of  all 
statutes  are  so  limited  to  the  cases  that  the  statutes  de- 
scribe, that  to  call  them  special  prescriptions  would 
indicate  nothing,  unless  it  should  be  ascertained  in 
what  sense  the  cases  were  special.  In  the  statute  under 
view,  it  will,  no  doubt,  be  granted  that  the  case  or  the 
prescription  is  to  be  found  as  sx>ecial  in  a  relative  sense, 
that  is,  special  as  to  the  Code.  If  the  Code  has  made  a 
provision  in  reference  to  any  case  referred  to  in  the 
Revised  Statutes,  the  case  in  the  Revised  Statutes  is 
not  a  special  case. 

It  is  to  be  further  observed  that  whether  or  not  a 
case  is  within  subdivision  1,  is  not  determined  by  the 
fact  alone  that  another  statute  attaches  to  a  case  de- 
scribed by  it  a  different  limitation  from  that  attached 
to  the  same  case  by  the  Code  of  Civil  Procedure.  If 
this  were  not  so,  the  result  would  be  that  the  Code 
would  be  construed  to  mean  that  when,  in  a  i)articular 
case,  the  Code  bad  made  a  certain  limitation,  and  the 
Revised  Statutes,  in  respect  of  the  identical  case,  had 
made  a  different  limitation,  the  Code  should  not  apply. 
Therefore,  in  examining  whether  the  Revised  Statutes 
govern  in  this  action,  the  case  it  pr9vide8  for  must  be 
ascertained  without  considering,  as  a  part  of  the  ele- 
ments of  the  case,  the  time  of  limitation  sx)ecified.  In 
the  Revised  Statutes,  the  case  and  the  limitations  are 
as  follows.  In  general  an  action  of  this  kind  was  to  be 
brought  within  six  years,  by  the  party  injured.  If  the 
party  died,  the  time  which  should  elapse  between  the 
death  and  the  granting  of  letters  testamentary,  etc.,  not 
to  exceed  six  months,  and  th^  period  of  six  months 
thereafter,  was  not  to  be  comj^uted  as  a  part  of  the 
time  limited  by  law  for  the  commencement  of  actions  by 
executors  (§  0,  art.  1,  tit.  3,  chap.  8,  pt.  8,  R.  S.  2  JBd- 
mondSj  467).  There  was  also  in  the  Revised  Statutes 
(§  34,  ch.  4,  pt.  3,  H.  S.)b.  provision  like  that  of  sec- 
tion 406,  Code  Civil  Procedure,  that  if  a  person  en- 
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titled  to  maintain  an  action  dies  before  the  expiration 
of  the  time  limited  for  its  commencement,  the  caase  of 
action  surviving,  an  action  may  be  commenced  by  his 
representative,  after  the  expiration  of  that  time  and 
within  one  year  after  his  death. 

Leaving  aside  such  of  these  provisions  as  describe  lim- 
itation of  time,  the  case  provided  for  is  simply  the  case 
of  an  executor  or  administrator  having  a  cause  of  action 
formerly  belonging  to  the  deceased,  the  cause  of  action 
surviving. 

It  has  been  argued  that  section  403,  Code  Civil  Pro- 
cedure, describes  one  class  of  cases  and  actions,  and  sec- 
tions 0  of  the  Revised  Statutes,  as  last  referred  to,  de- 
scribes another  class ;  that  the  former  refers  to  the  rights 
of  action  which  would  expire  within  one  year  after  the 
testator's  death,  and  section  9  to  all  cases  where  causes 
of  action  had  survived,  whether  or  not  the  period  of 
limitation  would  expire  within  one  year  from  the  death. 
But  such  a  classification  is  reached  by  making  it  with 
reference  to  the  time  of  limitations  described  in  the  two 
statutes,  and  the  consequences.  We  have  considered, 
however,  that  in  ascertaining  the  character  of  the  cases, 
within  the  intent  of  the  Code  of  Civil  Procedure,  we 
must  first  eliminate  the  time  of  limitation.  The  time 
during  which  a  cause  of  action  or  a  case  has  existed  is 
no  part  of  and  is  extrinsic  to  the  cause  of  action  or  the 
case. 

Section  402,  Code  Civil  Procedure,  examined  in 
the  same  way,  discloses  that  the  class  of  cases  for 
which  it  prescribes  a  limitation  is  the  same  as  that  de- 
scribed in  the  provisions  of  the  Revised  Statutes,  that 
have  been  referred  to  ;  that  is,  of  a  cause  of  action 
formerly  belonging  to  a  deceased  person  in  the  pos- 
session of  his  representative. 

I  have,  therefore,  come  to  the  conclusion  that  the 
section  of  the  Revised  Statutes  on  which  the  appellant 
relies,  does  not  present,  within  subdivision  1  of  section 
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414,  Code  Civil  Procedare,  a  case  where  a  diSeient 
limitation  is  specially  prescribed  by  law  ;  bat  that  it 
presents  the  same  case  that  section  403  of  the  Code 
presents,  and  therefore,  that  the  latter  contains  the 
only  rule  of  limitation  applicable  to  this  action. 

This  line  of  argument  has  been  used  to  avoid  the 
special  consideration  of  those  decisions  that  were  made 
in  respect  of  certain  provisions  in  the  Code  of  Proced- 
ure that  related  to  the  limitations  of  actions.  Those 
provisions  were  in  many  resi)ects  like  such  as  exist  in 
this  action,  but  there  were  vital  differences  in  other  re- 
spects. Let  it  be  assumed  that  the  same  reasoning  was 
to  be  applied  under  the  Code  of  Procedure,  to  actions 
by  executors  as  to  actions  against  executors.  The  test 
of  the  continued  existence  of  the  provisions  of  the  Re- 
vised Statutes  on  this  subject  after  the  Code  of  Pro- 
cedure was  passed,  was  whether  the  former  was  consis- 
tent with  the  latter.  If  they  were  consistent,  they 
were  a  part  of  the  Code.  In  passing  it  may  be  said 
that  the  discussions  in  the  opinions  imply  that  these 
provisions  of  the  Revised  Statutes  refer  to  the  same 
cases  that  section  102  of  the  Code  of  Procedure  refers 
to.  The  question,  .under  the  present  Code,  as  we  said, 
is,  do  these  provisions  of  the  Revised  Statutes  make  a 
case  where  a  different  limitation  is  specially  prescribed! 
It  has  been  here  held  that  the  Revised  Statutes  refer 
to  the  same  case  as  is  referred  to  by  section  402  of  the 
present  Code,  and  therefore,  that  the  former  does  not 
specially  prescribe  a  different  limitation.  And  the  re- 
sult is  that,  though  the  j)rovisions  of  the 'Revised  Stat- 
utes are  consistent  with  the  Code  of  Civil  Procedure, 
yet  the  latter  contains  the  only  rules  to  be  applied. 

It  has  been  argqed  that  because  the  case  of  a  cause 
of  action  surviving  a  person  provided  for  in  the  Re- 
vised Statutes  under  chapters,  part  3,  was  entitled  of 
'^proceedings  in  special  cases,"  it  continued  to  be  a 
special  case,  under  subdivision  1  of  section  414  of  the 
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present  Code.  I  think  that  this  does  not  give  due  ef* 
feet  to  a  suggestion  that  has  been  made,  which  was  that 
in  statutes  like  these  the  word  ^*  special "  has  a  relative 
meaning  and  is  to  be  taken  as  special  in  the  aspect  of 
the  provisions  of  the  act  in  which  it  is  used.  Under 
the  Revised  Statutes  the  case  of  the  time  within  which 
actions  might  be  brought  by  executors  and  the  other 
provisions  that  accompanied  it,  were  in  fact  special  as 
to  the  more  general  provisions  that  had  been  made  as 
to  causes  of  actions,  although  such  general  provisions 
had  intermixed  with  them  special  provisions  which 
apply  to  executors.  But  under  the  present  Code,  the 
provisions  as  to  causes  of  action  generally,  and  then  as 
to  actions  upon  them  by  executors  particularly,  precede, 
and  afterwards  subdivision  1  of  section  414  refers  to  a 
ease  that  should  be  special  as  to  such  general  and 
special  provisions. 

Again,  it  does  not  seem  that  the  course  of  decisions 
under  the  Code  of  Procedure  that  the  position  of  the 
Revised  Statutes  under  consideration  was  not  repeal- 
ed, taken  together  with  section  74  of  that  Code,  which 
enacted  that  ''when  in  special  cases  a  diiferent  limit- 
ation is  prescribed  by  statute,"  it  should  be  applied, 
would  justify  a  conclusion  that  the  portion  of  the  Re- 
vised Statutes  referred  to  included  a  special  case, 
within  the  meaning  of  the  present  Code.  If  the  course 
of  decisions  was  as  it  is  claimed,  the  Revised  Statutes 
were  not  continued  in  force,  because  they  related  to  a 
special  case,  but  because  they  were  not  repealed  by 
implication,  and  were  therefore  specifically  kept  alive 
by  that  Code.  And  the  special  case  referred  to  by  sec- 
tion 74  would  mean  some  other  case  than  that  provided 
for  by  the  unrepealed  part  of  the  Revised  Statutes  on 
the  subject. 

The  method  in  which  section  403  of  the  Code  of 
Civil  Procedure  was  made  up,  suggests  that  there  was 
a  si)ecific  intent  not  to  leave  in  existence  section  9 
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of  the  Revised  Statutes  in  question.  Section  402,  Code 
Civil  Procedore,  embodies  the  substance  of  section  8 
of  the  Revised  Statutes  that  referred  to  actions  against 
executors.  If  it  were  meant  to  continue  the  substance 
of  section  9  Revised  Statutes  in  section  402  of  the  Code 
of  Civil  Procedure,  section  403  would  indicate  that  the 
subject  was  present  and  the  omission  was  intentional. 
After  the  best  consideration,  I  can  give  to  the  mat- 
ter, I  am  of  opinion  that  the  exceptions  should  be  over 
ruled  and  judgment  ordered  for  defendant,  with  costs. 

Frbedmat9^,  J.,  concurred. 

Horace  Russell,  J. — [Dissenting.] — ^The  action 
was  for  a  private  nuisance ;  for  an  injury  to  premises 
belonging  to  the  plaintiffs  testatrix,  on  the  comer 
of  Laight  and  Hudson  streets,  by  reason  of  the  ob- 
struction, by  the  defendant,  of  the  street  and  public 
park  in  front  thereof.  One  of  the  defenses  was 
the  statute  of  limitations.  The  testatrix  died  May  29, 
1874.  The  plaintiff  was  appointed  executor  August  12, 
1874.  The  summons  in  this  action  was  served  August 
21,  1880.  The  complaint  was  dismissed  on  the  giound 
that  the  action  was  barred  by  the  statute. 

The  complaint  in  form  alleged  a  cause  of  action  ac- 
cruing in  the  testatrix's  life- time,  for  an  injury  to  prop- 
erty, which  would  be  barred  in  six  years,  by  subdivis- 
ion 3  of  section  382  of  the  Code ;  and  it  was  dismissed 
because  the  cause  of  action  did  not  accrue  within  that 
time. 

The  appellant  contends  that  section  9  of  article  1,  of 
title  3,  of  chapter  8,  of  part  3,  of  the  Revised  Statutes, 
(2  Udm.  467 ;  3  Banks'  6th  ed.  733),  which  is  as  fol- 
lows  :  "  The  time  which  shall  have  elapsed  between  the 
death  of  any  person  and  the  granting  of  letters  testa- 
mentary, or  of  administration,  on  his  estate,  not  ex- 
ceeding six  months,  and  the  period  of  six  months  after 
the  granting  of  such  letters,  shall  not  be  deemed  any 
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part  of  the  time  limited,  by  the  law,  for  the  commence- 
ment of  actions  by  executors  or  a'dministrators, ' '  applies 
to  this  case  ;  and  that,  therefore,  the  time  from  May  29, 
when  the  testatrix  died,  to  Augast  12,  when  the  plaint- 
iflf  was  appointed  executor  (nearly  three  months),  and 
six  months  after  the  plaintiff's  appointment,  ought  to 
have  been  excluded  in  determining  the  length  of  time 
the  statute  had  run  ;  and,  so,  that  the  action  was 
brought  nearly  nine  months  before  the  statute  had  run 
out. 

The  respondent  contends  that  the  provision  of  the 
Revised  Statutes,  quoted,  was  repealed  by  implication 
by  section  102  of  the  old  Code  of  Procedure  (of  which 
§  402  of  the  new  Code  is  a  re-enactment),  which  is  as 
follows :  *'  If  a  i)erson  entitled  to  bring  an  action,  die 
before  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action  survive,  an 
action  may  be  commenced  by  his  representatives  after 
the  expiration  of  that  time,  and  within  one  year  from 
his  death." 

The  decision  of  the  case  requires  the  determination 
of  two  questions  :  (1.)  Was  the  provision  of  the  Re- 
vised Statutes  quoted  alive  and  in  force  at  the  time  the 
new  Code  went  into  effect?  (2.)  Has  the  provision 
been  repealed,  either  directly  or  by  implication,  since 
the  new  Code  went  into  effect,  so  far  as  relates  to  causes 
of  action  which  accrued  before  that  time  ? 

1.  The  provision  of  the  Revised  Statutes  was  not  ex- 
pressly repealed  by  the  Code  of  1848.  Section  78  of 
the  Code,  as  originally  enacted,  repealed  the  provisions 
of  the  Revised  Statutes,  ''  Of  actions  and  the  times  of 
commencing  them"  (ch.  1  ;  tit.  2,  of  ch.  4,  of  tit.  2, 
pr.  3,  2  £}dm.  303) ;  but  section  9,  above  quoted,  was 
not  included  within  that  chapter,  but  within  the  chap- 
ter relating  to  "  suits  by  and  against  executors  "(2  JSdm. 
467).  And  while  section  74  of  the  old  Code,  provides 
that  "  civil  actions  can  only  be  commenced  within  the 
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periods  prescribed  in  this  title  after  the  caase  of  action 
shall  have  accraed,"  it  expressly  excepts  '^  where  in 
special  cases  a  different  limitation  is  prescribed  by 
statute." 

By  section  71  of  the  old  Code  (being  section  390  of 
1848),  it  was  provided  ...  2.  This  act  shall  not 
affect  .  .  .  any  existing  statutory  provisions  re- 
lating to  actions,  not  inconsistent  with  this  act,  and  in 
substance  applicable  to  the  actions  hereby  provided, 
nor  any  proceedings  provided  for  by  .  .  .  chapter 
8  of  the  third  part  of  the  Revised  Statutes,  except  that 
when  in  consequence  of  any  such  proceeding,  a  civil 
action  shall  be  brought,  such  action  shall  be  conducted 
in  conformity  to  this  act ;  and,  except,  also,  that  where 
any  particular  provision  of  the  titles  and  chapters 
enumerated  in  this  section,  shall  be  plainly  inconsist- 
ent with  this  act,  such  provision  shall  be  deemed  re- 
pealed." 

That  part  of  section  102,  of  the  old  Code,  above 
quoted,  was  a  re-enactment  and  in  the  same  words  of 
section  26,  of  chapter  four,  of  part  three,  of  the  Revised 
Statutes. 

That  section  and  section  9,  of  chapter  8,  of  part  3, 
were  both  in  the  Revised  Statutes  of  1828.  Both  will 
be  found  in  all  editions  of  the  Revised  Statutes  from 
1828,  until  the  enactment  of  the  Code,  when  its  provis- 
ions were  substituted  for  those  of  chapter  4.  The  co- 
existence of  these  provisions  would  seem  to  indicate  that 
the  Revisers  did  not  regard  them  as  inconsistent ;  cer- 
tainly not  so  much  as  that  the  re-enactment  of  the  one 
would  operate  by  implication  to  repeal  the  other. 

Chapter  8,  part  3,  of  the  Revised  Statutes,  is  entitled 
**  of  proceedings  in  special  cases,"  and  therefore  might 
well  be  considered  to  be  included  in  the  exception 
mentioned  in  section  74,  of  the  old  Code,  *' where  in 
special  cases  a  different  limitation  is  prescribed  by 
statute." 
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Id  all  the  cases  which  I  have  seen,  decided  after  the 
Code  of  1848  went  into  operation,  it  was  either  directly 
held,  or  assumed,  that  the  provisions  of  chapter  8,  of 
part  3  of  the  Revised  Statutes,  relating  to  "  suits  by 
and  against  executors,  "were  still  in,  force,  notwith- 
standing the  Code  made  a  different  provision  on  the 
same  subject  (Coddington  v.  Carnley,  2  Hilt.  528 ; 
Bucklin  v.  Ford,  5  Barb.  393;  Parker  i).  Jackson,  16  Id. 
33  ;  Scovil  v.  Scovil,  45  Id.  517  ;  Chenango  Bridge  Co. 
T.  Lewis,  63  Id.  Ill,  117 ;  Sanford  v.  Sanford,  62  JV.  T. 
663). 

In  the  last  case  cited,  the  provisions  of  the  Revised 
Statutes  as  to  actions  against  executors  (being  section 
8,  immediately  proceding  that  in  relation  to  actions  bj/ 
executors,  now  under  discussion),  reading  as  follows : 
"The  term  of  eighteen  months  after  the  death  of  any 
testator,  or  intestate,  shall  not  be  deemed  any  part  of 
the  time  limited  by  law  for  the  commencement  of  ac- 
tions against  his  executors  or  administrators,"  was 
under  consideration,  and  it  was  assumed  that  the  pro- 
vision was  not  repealed  by  section  102  of  the  Code ; 
though  the  amendment  of  1849  added  to  section  102  this 
provision :  "  If  a  person  against  whom  an  action  may  be 
brought,  die  before  the  expiration  of  the  time  limited 
for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  against  his  exec- 
utor or  administrator  after  the  expiration  of  that  time, 
and  within  one  year  after  the  issuing  of  letters  testa- 
mentary or  of  administration."  Judge  Allent,  writing 
the  unanimous  opinion  of  the  court,  assumed  that  the 
plaintiff  was  entitled  to  the  benefit  of  the  provisions  of 
both  the  Revised  Statutes  and  the  Code.  He  says : 
"  These  provisions  extend  the  time  for  bringing  actions 
under  peculiar  circumstances  for  nearly  two  years  and 
a  half."  There  certainly  was  as  much  reason  for  hold- 
ing that  the  latter  part  of  section  102  of  the  Code,  re- 
pealed by  implication  section  8,  of  chapter  8,  of  part 
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8  of  the  Revised  Statutes  (2  H.  8.  448),  as  for  holding 
that  the  first  part  of  section  102  repealed  by  implication 
section  9,  of  chapter  8,  of  part  3.  It  is  undoubtedly 
true  that  section  102  of  the  old  Code  makes  a  different 
provision  on  the  same  subject.  That  is  equally  true  as 
to  part  of  the  section  added  in  1849.  The  provision, 
however,  only  relates  to  cases  where  aperson  entitled  to 
bring  the  action  dies  in  the  last  year  of  the  running  of 
the  statute  of  limitations,  whereas,  the  provision  of  the 
Revised  Statutes  under  consideration,  relates  to  all 
cases  where  a  person  entitled  to  bring  an  action  dies  at 
any  time  before  the  statute  has  run  out.  It  is  not 
possible  to  conceive  of  a  case  to  which  both  provisions 
could  be  practically  applied.  Whatever  we  might 
think  if  the  question  were  a  new  one,  the  weight  of 
authority  is  that  at  the  time  of  the  adoption  of  the  new 
Code,  the  provision  of  the  Revised  Statutes  under  dis- 
cussion had  not  been  repealed  directly  or  by  implica- 
tion. 

2.  Nor  was  that  provision  directly  repealed  by  the 
new  Code.  It  was  repealed  by  the  general  repealing 
act  (ch.  245  of  1880,  sub.  3,  of  sec.  1).  But  the  repeal- 
ing act  did  not  go  into  effect  until  September  1, 1880. 
This  action  was  begun  August  21, 1880  ;  and  subdivis- 
ion 1  of  section  3,  of  the  repealing  act,  provided  that  it 
'^should  not  render  ineffectual,  or  otherwise  impair  any 
proceeding  in  an  action  or  special  proceeding  had  or 
taken  pursuant  to  law  before  the  act  took  effect ;"  and 
subdivision  2,  that  it  "  should  not  affect  any  lawful  act 
done  or  right,  defense  or  limitation  lawfully  accrued  or 
established,  before  the  act  took  effect."  And,  so,  it  is 
clear  that  the  general  repealing  act  did  not  retroact  so 
as  to  affect  this  case. 

The  repealing  act  was  passed  for  the  purpose  of  set- 
ting at  rest  all  doubt  as  to  what  statutes  were  repealed 
by  implication  by  the  new  Code.  But,  while  this  was 
the  purpose,  it  was  not  retractive  in  its  effect,  and 
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<;onId  not  force  a  rale  of  interpretation  which,  without 
it,  could  not  have  obtained.  Unless,  then,  the  section 
of  the  Revi^d  Statutes  under  consideration  was  re- 
pealed by  implication  by  the  provisions  of  the  new 
Code,  it  was  alive  and  in  force  at  the  time  this  action 
was  begun,  and  the  plaintiff  was  entitled  to  the  ben- 
•efit  of  its  provisions.  Section  102  of  the  old  Code  is  re- 
enacted  in  section  402,  of  the  new,  without  the  varia- 
tion of  a  word. 

Section  414,  of  the  new  Code,  is :  "  The  provisions  of 
this  chapter  apply  and  constitute  the  only  rule  of  lim- 
itation applicable  to  a  civil  action  or  special  proceed- 
ing, except  in  one  of  the  following  cases  :  (1)  A  case 
where  a  different  limitation  is  specially  prescribed  by 

j,aw.      •     •     ■ 

It  will  be  observed  that  this  language  differs  very 
little  from  that  of  section  74  of  the  old  Code,  that  '*  civil 
actions  can  only  be  commenced  within  the  periods  pre- 
scribed in  this  title  after  the  cause  of  action  shall  have 
accrued,"  except  *'  .  .  .  where,  in  special  cases,  a 
different  limitation  is  prescribed  by  statute." 

The  provision  of  the  new  Code  (§402)  is,  as  I  have 
eaid,  identical  with  section  102  of  the  old  Code.  If  it 
did  not  operate  to  repeal  the  provision  of  the  Revised 
Statutes  in  question,  by  substituting  a  different  rule  on' 
the  same  subject,  while  it  was  a  part  of  the  old  Code,  it 
can  scarcely  be  said  that  it  has  any  greater  effect  in  the 
new ;  and  the  language  of  section  74,  in  the  old  Code, 
**  civil  actions  can  only  be  commenced  within  the  peri- 
ods prescribed  in  this  title,"  is  certainly  as  strong  as 
the  words,  "  the  provisions  of  this  chapter  apply  and 
constitute  the  only  limitation  applicable,"  etc.,  in  sec- 
tion 414,  of  the  new  Code.  So  the  exception  made  by 
section  74,  of  the  old  Code,  "  where,  in  special  cases,  a 
different  limitation  is  specially  prescribed  by  statute," 
is  so  like  the  exception  of  section  414,  of  the  new  Code, 
^'  a  case  where  a  different  limitation  is  specially  pre- 
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scribed  by  law,"  that  I  can  see  no  reason  why  the  rules 
of  constraction,  which  were  uniformly  adopted  and  ap- 
plied to  the  old  Ck)de,  should  not  be  adopted  and 
applied  to  the  new. 

Inasmuch  as  the  Revised  Statutes  themselves  entitle 
that  part,  wherein  the  provision  under  discussion  is 
contained,  *'  Of  proceedings  in  special  cases,"  it  seems 
to  me  to  require  no  straining  to  denominate  the  case  at 
bar  a  special  one,  in  which  a  limitation  is  prescribed  or 
permitted  different  from  that  applicable  to  ordinary 
actions.  Indeed,  in  his  note  to  section  414,  Mr.  Throop 
mentions,  as  intended  to  be  covered  by  the  exception, 
certain  cases  which  are  no  more  entitled  to  the  protec- 
tion of  the  exception  than  the  one  now  before  us. 

If  this  whole  matter  were  entirely  new,  and  a  sec- 
tion like  402,  of  the  new,  and  102,  of  the  old  Code,  were 
to  be  passed,  I  should  be  strongly  inclined  to  hold  that 
it  opemted  to  repeal,  by  implication,  such  a  provision 
as  that  contained  in  the  Revised  Statutes,  for,  while 
the  latter  provision  is  in  force,  the  provision  of  the 
Code  is  practically  useless.  But,  in  view  of  the  history 
of  the  subject,  and  the  uniform  course  of  the  decisions, 
I  do  not  think  we  are  at  liberty  to  adopt  that  view 
when  we  remember  the  great  repugnancy  of  the  law  to 
repeal  by  implication. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 
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WILLIAM  S.  WILLIAMS,  Appellant,  v.  THE 
WESTERN   UNION   TELEGRAPH  COM- 
PANY, ET  AL.,  Respondents. 

L  Oorparatiaiu 

1.  Ultka.  Yisbs— Two  Phasbs. 
1.  One  where  the  public  is  concerned — as  when  the  act  is  In  tIo- 

violation  of  a  peremptory  statute,  or  rule  of  law. 
8.  The  other,  where  only  the  corporate  body  and  its  stockholders, 
or  it  and  its  stockholders  and  third  persons  dealing  with  it  and 
through  it  with  them,  are  concerned — as  when  the  act  is  con« 
trary  to  a  directory  statute. 
S.  I^ect  of  this  distinction  with  respect  to  the  standing  of  a  plaintiff, 
(a)  If  the  act  complained  of  falls  within  the  second  phsse,  a  ju- 
dicial discretion  exists  to  grant  or  refuse  the  rigid  enforcement 
of  a  directory  statute,  according  as  good  faith  and  the  circum- 
stances of  the  case  require.    The  plaintiff  must  have  a  standing 
in  equity  to  be  heard  and  his  position  must  commend  him  to  the 
conscience  of  the  court 
.  (5)  If  the  acts  falls  within  the  first  phase,  the  court  will  proceed 
for  the  sake  of  the  public,  irrespective  of  the  parties,  and  equity 
will  follow  the  law  and  is  peremptory. 

Si    BtOOK  DITIDBNDS  UmiAWFUL. 

1.  The  declaration  by  a  corporation  of  this  State  of  a  dividend 
payable  in  stock  of  profits  already  invested  in  the  acquisition 
of  property,  or  the  improvement  of  property  already  on  hand,  or 
otherwise,  for  the  benefit  of  the  company,  falls  within  the  first 
phase. 
The  issue  of  certificates  representing  such  stock  dividend  also 
falls  within  it. 
4.  Btock  to  furchasb  other  fbopbutt  with. 

Tdegraph  Companies. — Under  the  laws  of  this  State  a  telegraph 
company  may  issue  stock  for  the  purchase  of  the  property,  etc.* 
of  any  telegraph  company,  organized  under  the  laws  of  this  or 
any  other  State,  upon  complying  with  certain  statutory  pro- 
visions. 
n.  Agreements, 
1.  Lawful  and  unlawful  froyisions  m,  bffbot  of. 
Where  the  various  provisions  are  so  intimately  connected  as  to  con- 
stitute a  single  and  entire  scheme,  it  cannot  be  upheld  in  part 
and  rejected  in  part.    The  whole  agreement  must  be  rejected. 
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in.  *  Application  of  aboM  prineiplea. 

The  Western  Union  Telegraph  Company,  on  January  19»  1881,  en- 
tered into  an  agreement  with  the  American  Union  and  Atlantie- 
and  Pacific  Telegraph  Companies  for  the  purchase  by  it  of  the 
property,  etc.,  of  the  other  two  companies  at  certain  prices  pay- 
able in  its  stock,  amounting  in  the  aggregate  to  |23,400,000.  The 
agreement  provided  that  the  capital  stock  of  the  Western  Union 
should  be  increased  by  $38,926,590,  represented  by  shares  of  $100, 
and  such  increase  should  be  distributed  as  follows:  $15,526,590, 
to  holders  of  its  present  shares,  the  same  being  to  represent  its- 
investment  of  earaings  in  the  purchase,  construction  and  eqnip- 
meAt  of  additional  lines,  wires  and  general  plant  since  the  1st  day 
of  July,  1866,  and  the  remaining  sum  of  $23,400,000,  for  the  ac- 
quisition of  the  property,  etc.,  of  the  American  Union  and  Atlantic 
and  Pacific  Telegraph  Companies.  It  also  provided  that  the  amount 
of  $58,855.60,  parcel  of  the  then  capital  stock  of  said  Western 
Union  Company,  owned  by  it  and  then  in  its  treasury,  should  be 
distributed  in  like  manner  to  its  shareholders.  After  the  agree- 
ment had  been  entered  into,  and  after  the  shareholders  had  ap- 
proved of  the  investments  of  the  earnings,  the  plaintiff,  on  Janaary 
22,  purchased  his  stock.  Within  a  few  days  after  January  19, 
three-fourths  of  the  shareholders  assented  to  the  increase  of  the^ 
stock,  then  another  agreement  was  made  providing  there  should 
be  an  immediate  delivery  of  the  property  and  payment  of  the  cod- 
sideration  so  far  as  that  could  be  done.  This  was  done,  and  the- 
property  was  delivered  and  payment  was  made,  not  in  the  strict 
terms  of  the  original  agreement,  because  the  statutory  limit  of 
publication  of  notice  for  the  increase  of  capital  stock  had  not  ex- 
pired, but  in  the  obligations  of  the  company  redeemable  in  stock. 
After  this,  on  February  5,  a  stockholders'  meeting  was  held,  at. 
which  there  was  full  and  formal  ratification  of  the  above  agree- 
ments, and  an  approval  of  the  proposed  increase  of  stock,  by  votes- 
representing  more  than  three-fourtlis  of  the  shares  then  outstanding. 

After  all  this,  the  plaintiff,  on  Feb.  12, 1881,  commenced  the  action. 

Held, 

1.  That,  unless  the  acts  complained  of  fell  within  the  first  phase  of 
uUra  vires  acts,  the  plaintiff  had  no  standing  in  court. 

2.  That  the  contemplated  acts  of  dividing  among  the  stockhclden 
of  the  Western  Union  shares  of  stock  as  representing  investment 
of  earnings,  and  issuing  certificates  representing  the  stock  so  to- 
be  divided,  fell  within  the  first  phase  of  ultra  tires  acts,  were 
unlawful,  and  in  violation  of  peremptory  statutes,  and  theref ore- 
plaintiff  was  entitled  to  maintain  the  action. 
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8.  That  the  issue  of  the  stock  which  was  issued  for  the  purchase  of 
the  property  of  the  other  companies  was  lawful. 

Judge  Arnoux  as  to  this  dissented,  holding: 

1.  That  the  object  of  the  purchase  was  clearly  shown  to  Jiaye 
been  '*  the  suppression  of  competition,"  and  that  the  letter 
of  the  law  did  not  authorize  a  purchase  for  that  object,  and 
intimating  that,  even  if  it  were  authorized  by  the  letter,  yet 
that  it  did  not  fall  within  the  spirit,  and  that  the  letter  must 
yield  to  the  spirit. 

2.  Because  it  was  to  be  distributed  by  the  Western  Union  among 
the  shareholders  of  the  selling  companies,  which  is  unlawful. 

4.  That  the  different  provisions  of  the  agreement  of  February  19^ 
were  so  intimately  connected  that  it  could  not  be  upheld  in  part 
and  rejected  in  part. 

0.  That  the  plaintiff  was  at  least  entitled  to  an  adjudication  declar- 
ing the  illegality  of  the  agreement  of  January  19,  1881,  and  en- 
joining the  distribution  of  the  $15,526,690  of  stock. 

Before  Fbeedhan,  Russell  and  Abnoux^  J  J. 

Decided  Naomber  6,  1882. 

Appeal  from  a  jadgment  dismissing  the  complaint 
entered  pursuant  to  the  direction  of  a  single  judge  sit- 
ting at  special  term  for  the  trial  of  issues  without  a 
jury. 

The  facts  are  stated  in  the  opinion. 

John  Sessions  and  Rcbert  Sewell^  of  counsel,  for  ap- 
X>ellant. 

A.  J.  Vanderpoely  Wager  Swayne  and  Everett  P. 
WJieeleTy  of  counsel  for  respondents. 

By  THE  Court. — Freedman,  J. — This  action  is 
brought  by  the  plaintiff  as  a  stockholder  of  the  West- 
ern Union  Telegraph  Company  against  the  said  com- 
pany, its  directors,  and  the  Union  Trust  Company,  to 
obtain  an  adjudication  determining  that  a  certain 
agreement  made  by  the  Western  Union  Telegraph 
Company  with  the  American  Union  and  the  Atlantic 
and  Pacific  Telegraph  Companies,  is  void,  and  for  relief 
not  only  against  the  agreement  and  its  execution  as 
being  beyond  the  powers  of  the  telegraph  companies^ 
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bat  to  the  extent  of  reaching  the  personal  liability  of 
the  direotors  of  the  Western  Union  Telegraph  Go.  The 
Union  Trnst  Co.  was  made  a  party  defendant  because 
it  had  been  selected  as  a  trnstee  for  carrying  out  the 
agreement.  The  agreement  is  dated  January  19, 1881, 
and  it  provides  for  the  purchase  by  the  Western 
Union  Telegraph  Co.  of  the  property,  rights,  and  fran- 
chises (except  the  franchise  to  be  a  corporation)  of  the 
American  Union  and  the  Atlantic  and  Pacific  Telegraph 
Co.' 8  at  the  price  of  $15,000,000  for  the  property,  &c., 
of  the  American  Union,  and  $8,400,000  for  the  property, 
Ac.,  of  the  Atlantic  and  Pacific  Telegraph  Co.,  paya- 
ble in  the  capital  stock  of  the  Western  Union  Co.  As 
no  stock  of  that  company  was  on  hand  to  make  i)ay- 
ment  with,  it  was  provided  in  the  agreement  that  the 
capital  stock  of  the  company  should  be  increased  as 
follows,  viz. ; 

*'The  Western  Union  Telegraph  Company  shall 
take  such  proceedings  as  it  may  be  advised  to  cause  its 
capital  stock  to  be  increased  by  an  addition  to  its  pres- 
ent outstanding  stock  of  $38,926,690,  represented  by 
shares  of  $100  each,  and  shall  issue  and  deliver  the 
same  to  the  said  Union  Trust  Company  for  distribution 
as  follows  :  $15,526,690  to  holders  of  its  present  shares, 
the  same  being  to  represent  its  investment  of  earnings 
in  the  purchase,  construction  and  equipment  of  addi- 
tional lines,  wires  and  general  plant  since  the  first  day 
of  July,  1866,  and  the  remaining  sum  of  $23,400,000  for 
the  acquisition  of  new  lines,  property  and  connections 
in  the  manner  above  provided. 

"In  addition  to  the  new  stock  above  provided  to  be 
delivered  to  Western  Union  Company  shareholders, 
the  amount  of  $58,856.60,  parcel  of  the  present  capi- 
tal stock  of  said  company,  owned  by  it  and  now  in  its 
treasury,  shall  be  distributed  in  like  manner  to  its 
shareholders." 

The  complaint,  among  other  things,  charges  that  the 
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corporate  aotion  complained  of  was  the  result  of  a 
fraudulent  conspiracy  on  the  part  of  the  individual  de- 
fendants,  but  the  allegations  in  that  respect  were  not 
sustained  by  the  proof  at  the  trial,  nor  has  there  been 
an  argument  made  in  their  support  upon  the  present 
appeal.  Other  matters  have  in  some  form  or  other 
been  alluded  to,  but  the  main  ground  of  complaint  re- 
lates to  the  alleged  invalidity  of  the  agreement  in  law. 

On  the  hearing  of  the  motion  for  an  injunction  dur- 
ing the  pendency  of  the  action,  it  was  held,  upon  the 
proofs  then  before  the  court,  that  the  power  to  distrib-^ 
ute  that  part  of  the  new  stock  to  be  created  which  is  to 
be  divided  among  the  shareholders  of  the  Western 
Union  Telegraph  Co.  in  the  manner  provided  by  the 
agreement,  does  not  exist :  first,  because  it  is  an  attempt 
to  turn  earnings  (to  which,  at  their  true  value,  the 
shareholders  are  entitled,  subject  to  the  discretion  of 
the  directors  as  to  the  proportion  of  the  earnings  best 
to  be  divided),  into  capital  stock,  which  the  corporation 
has  no  power  to  compel  the  shareholders  to  receive ; 
and  second,  because  an  exchange  of  the  interest  of  the 
shareholders,  individually  or  in  the  aggregate,  in  the 
investments  of  past  earnings  for  the  proposed  shares, 
would  be  for  less  than  the  nominal  value  of  the  pro- 
posed capital.  In  arriving  at  these  conclusions,  great 
stress  was  laid  by  the  learned  Chief  Judge  upon  the 
fact,  that  there  had  been  no  exercise  of  the  discretion 
and  judgment  of  the  directors  as  to  what  is  the  present 
value  of  these  investments,  and  that  the  parties  in  in- 
terest are  entitled  to  the  due  exercise  of  this  discretion 
and  to  the  control  of  the  manner  of  the  use  and  enjoy- 
ment of  a  dividend  in  the  event  that  one  should  be  de- 
clared. 

In  most,  if  not  all,  of  these  particulars,  the  case  was 
materially  changed  at  the  trial.  It  was  shown,  what 
did  not  appear  before,  that  the  individual  shareholders 
cannot  insist  upon  a  dividend  in  cash  of  the  earnings 
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which  were  invested  in  property,  becaase  they  ap- 
proved the  investments.  Kent  v.  Quicksilver  Co.  (78 
itr.  7".  169),  seems  to  be  decisive  upon  this  point.  The 
shareholders  who  consented  to  these  investments,  con- 
sented to  tarn  earnings  into  capital  stock.  This  oc- 
curred before  the  plaintiff  acquired  title  to  his  stock  by 
purchase. 

In  the  next  place,  in  order  to  overcome  the  objec- 
tion that  there  was  no  formal  exercise  of  the  discretion 
and  judgment  of  the  directors  as  to  what  was  the  value 
of  the  investments  at  the  time  of  the  agreement  in 
question,  it  was  shown  that  on  March  26, 1881,  a  meet- 
ing of  the  board  of  directors  of  the  Western  Union 
Telegraph  Co.  was  duly  held,  at  which  a  resolution 
was  unanimously  passed  fixing  the  actual  value  of  the 
property  on  hand  and  representing  the  investments  at 
the  time  of  the  making  of  the  agreement,  and  at  the 
time  of  the  said  meeting,  exclusive  of  interest  and  ex- 
clusive of  the  shares  of  the  capital  stock  of  the  Atlantic 
and  Pacific  Telegraph  Co.  then  owned  by  the  Western 
Union  Co.,  to  be  worth  much  more  than  the  sum  of 
$15,626,690,  and  formally  declaring  a  dividend  payable 
in  certificates  of  stock  to  the  extent  of  the  sum  last 
named. 

In  the  third  place,  considerable  additional  evidence 
was  given  which,  it  was  claimed,  clearly  established 
that  the  value  thus  fixed  and  determined  upon  was,  at 
the  times  named,  and  still  is,  in  point  of  fact  fully 
equal  to  the  nominal  value  of  the  certificates  so  pro- 
posed to  be  divided.  The  learned  judge  who  tried  the 
case,  came  to  the  conclusion  that  the  evidence  sup- 
ported the  claim,  and  he  found  the  fact  accordingly. 
Whether  the  evidence  as  a  whole  was  sufiicient  to  au- 
thorize such  a  finding,  I  will  not  stop  at  present  to  con- 
sider. 

Moreover,  the  evidence  given  at  the  trial  fully  estab 
lished  the  following  additional  facts,   viz. :  That  on 
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January  19,  1881,  the  property,  rights  and  franchises 
of  the  American  Union  Telegraph  Co.  agreed  to  be  con- 
veyed to  the  Western  Union  Co.  were  worth,  at  least  to 
the  latter  company,  the  sum  of  $15,000,000  agreed  to  be 
paid  therefor,  and  the  property,  rights  and  franchises 
of  the  Atlantic  and  Pacific  Telegraph  Co.  the  sum  of 
$8,400,000;  that  with  these  acquisitions,  and  if  the 
property  representing  investments  of  past  earnings  was 
really  worth  $15,626,590,  exclusive  of  interest  and  of 
the  shares  of  the  Atlantic  and  Pacific  Telegraph  Co. 
then  owned  by  the  Western  Union  Co.,  the  property 
and  franchises  of  the  latter  company,  inclusive  of  pat- 
ents, plants,  rights  and  privileges,  were  and  now  are 
worth  the  sum  of  $80,000,000  over  and  above  the  in- 
debtedness of  the  company ;  that  at  a  meeting  of  share* 
holders  of  the  Western  Union  Co.  duly  convened  and 
held  February  5,  1881,  the  agreement  of  January,  19, 
1881,  and  a  supplementary  agreement  made  by  the 
directors  February  3,  1881,  ware  fully  mtified  and 
confirmed  by  a  vote  representing  more  than  three- 
fourths  of  the  shares  then  outstanding,  and  the  pro- 
posed increase  of  stock  to  $80,000,000  approved;  that 
at  a  subsequent  meeting  of  shareholders  also  duly  con- 
vened and  held  February  19,  1881,  the  holders  of 
three  hundred  and  twenty -five  thousand  nine  hundred 
and  thirty-one  shares,  which  number  represented  more 
than  three-fourths  of  the  shares  then  outstanding,  were 
present  in  person  or  by  proxy,  and  unanimously  and 
formally  consented,  in  a  writing  signed  by  them,  that 
the  capital  stock  of  the  Western  Union  Co.  should  be 
increased  to  $80,000,000  divided  into  and  represented 
by  eighty  thousand  shares  of  $100  each,  and  that  a 
certificate  to  this  effect  was  duly  filed  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York,  in  which 
city  and  county  the  Western  Union  Co.  then  had  its 
principal  place  of  business,  and  also  in  the  office  of  the 
secretary  of  state  of  the  State  of  New  York. 
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The  case  made  at  the  trial  being  as  stated,  unleas 
the  finding  can  be  disturbed  that  the  yalne  on  hand 
representing  investments  of  past  earnings,  exclusive  of 
interest  and  of  the  shares  of  the  capital  stock  of  the 
Atlantic  and  Pacific  Co.  then  owned  by  the  Western 
Union  Oo.  on  January  19, 1881,  was  in  point  of  fact 
fully  equal  to  the  nominal  aggregate  value  of  the  cer- 
tificates proposed  to  be  divided  among  the  then  share- 
holders of  the  Western  Union  Go.  the  present  appeal 
presents  the  naked  question  of  law,  whether  the  said 
agreement  of  January  19,  1881,  is  contrary  to  law. 

The  examination  of  this  question  involves  an  in- 
quiry into  the  power  of  corporations  generally,  and  of 
telegraph  companies  in  particular,  and  especially  into 
the  power  to  declare  and  pay  so-called  stock  divi- 
dends. 

Now  the  common  law  rule  on  the  subject  of  the 
powers  of  corporations  generally,  undoubtedly  is,  that 
the  powers  of  corporations  organized  under  legislative 
statutes  are  such,  and  such  only,  as  those  statutes  con- 
fer ;  that  a  statute  confers  only  such  rights  as  may  be 
fairly  implied  from  what  is  granted  or  what  is  ex* 
pressed  ;  that  consequently  tjie  charter  of  the  corpora- 
tion, or  the  enabling  statutes,  under  which  it  is  organ- 
ized, or  both  together,  constitute  the  measure  of  the 
powers  of  the  company,  and  that  the  enumeration  of 
those  powers  implies  the  exclusion  of  all  others 
(Thomas  v.  Railroad  Co.,  101  U.  8.  71). 

This  rule  of  the  common  law  has  been  made  by 
statute  the  rule  of  this  State.  Title  IIL,  chapter  18, 
part  I  of  the  Revised  Statutes,  relating  to  the  general 
powers,  privileges  and  liabilities  of  corporations,  pro- 
vides that  every  corporation  created  under  the  laws  of 
this  State,  whether  by  general  laws  or  by  special  enact- 
ment, and  whether  the  general  laws  or  the  special 
enactment  shall  or  shall  not  contain  a  provision  that  it 
shall  have  such  power,   shall  as  such  have  certain 
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powers  (viz. :  succession,  capacity  to  sne,  to  use  a  seal, 
to  hold  certain  property,  to  appoint  subordinate  officei*s, 
to  make  by-laws,  &c.  &c.),  and  then  comes  the  follow- 
ing prohibition :  "In  addition  to  the  powers  enumer- 
ated in  the  first  section  of  this  title,  and  to  those  ex- 
pressly given  in  its  charter  or  in  the  act  under  which 
it  is  or  shall  be  incorporated,  no  corporation  shall  pos- 
sess or  exercise  any  corporate  powers  except  such  as 
ishall  be  necessary  to  the  exercise  of  the  powers  so  enu- 
merated and  given." 

On  the  other  hand,  it  is  not  every  excess  of  power 
committed  by  a  corporation  that  a  conrt  of  equity  can 
take  cognizance  of  and  grant  relief  against.  When- 
ever application  is  made  to  the  court  for  the  enforce- 
ment of  a  diiectory  statute,  there  the  judicial  discre- 
tion exists  to  enforce  or  to  refuse,  according  as  good 
faith  and  circumstances  of  the  case  require.  There  it 
is  necessary  that  the  applicant  have  a  standing  in 
equity,  and  that  his  position  commend  him  to  the  con- 
science of  the  court.  •  But  where  the  application  dis- 
closes that  which  is  positively  unlawful,  that  against 
which  the  court  will  proceed  for  the  sake  of  the  public, 
and  irrespective  of  the  parties,  there  equity  follows  the 
law,  and  is  peremptory.  Thi»  distinction  has  full 
recognition  in  the  courts  of  this  State,  and  in  the  case 
of  Kent  V.  Quicksilver  Mining  Co.  (78  iT.  T.  159),  was 
stated  as  follows :  ''In  the  application  of  the  doctrine 
of  ultra  vires  it  is  to  be  borne  in  mind  that  it  has  two 
phases — one  where  the  public  is  concerned  ;  one  where 
the  question  is  between  a  corporate  body  and  the  stock- 
holders in  it,  or  between  it  and  its  stockholders,  and 
third  parties  dealing  with  it  and  through  it  with  them. 
"When  the  public  is  concerned  to  restrain  a  corporation 
within  the  limit  of  the  power  given  to  it  by  its  char- 
ter, an  assent  by  the  stockholders  to  the  use  of  un- 
authorized power  by  the  corporate  body  will  be  of  no 
avail.    When  it  is  a  question  of  the  right  of  a  stock- 
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holder  to  restrain  the  corporate  body  within  its  express 
or  incidental  powers,  the  stockholder  may,  in  many 
cases,  be  denied,  on  the  ground  of  his  express  assent  or 
his  intelligent,  though  tacit,  consent  to  the  corporate 
action.  If  there  be  a  departure  from  statutory  direc- 
tion, which  is  to  be  considered  merely  a  breach  of  trust 
to  be  restrained  by  a  stockholder,  it  is  pertinent  to 
consider  what  has  been  his  condnct  in  regard  thereto. 
A  corporation  may  do  acts  which  affect  the  public  to 
its  harm,  inasmuch  as  they  are  per  se  illegal,  or  are 
malum  prohibitum.  Then  no  assent  of  stockholders 
can  validate  them.  It  may  do  acts,  not  thus  illegal, 
though  there  is  want  of  power  to  do  them,  which  affect 
only  the  interest  of  the  stockholders.  They  may  be 
made  good  by  the  assent  of  the  stockholders,  so  that 
strangers  to  the  stockholders,  dealing  in  good  faith 
with  the  corporation,  will  be  protected  in  a  reliance 
upon  those  acts." 

It  therefore  becomes  important  to  consider  the 
standing  of  the  plaintiff  in  this  action.  He  became  a 
shareholder  in  the  Western  Union  Co.  after  the  share- 
holders had  approved  the  investments  of  the  earnings 
of  the  company  since  1866,  and  when  the  transactions 
complained  of  were  already  in  fieri.  He  purchased 
January  22, 1881,  three  days  after  the  date  of  the  agree- 
ment in  question,  and  the  inference  is  quite  strong  that 
he  purchased  with  notice.  Having  at  least  been  put 
upon  inquiry,  if  he  had  not  actual  knowledge,  the 
plaintiff  waited  until  the  following  transactions  were 
completed :  The  agreement  of  January  19,  provided 
that  the  capital  stock  should  be  increased,  and  the 
purchase  made  by  means  of  the  increase.  The  statutes 
governing  such  matters  require  in  one  aspect  the  writ- 
ten assent  of  three-tifths,  and  in  another  aspect  the 
written  assent  of  three-fourths  of  the  shareholders  to  the 
agreement.  Within  a  very  few  days  after  January  19, 
1881,  more  than  three-fourths  of  the  shareholders  gave 
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their  assent  in  writing.  Thereupon  a  supplemental 
agreement  was  drawn  up  providing  that,  whereas  the 
first  agreement  had  been  made  dependent  upon  corpo- 
rate ratification,  and  whereas  the  corporate  ratification 
had  not  been  fully  obtained,  there  should  be  an  imme- 
diate delivery  of  the  property  and  payment  of  the  con- 
sideration as  far  as  that  could  be  done.  This  was 
done.  The  properties  were  delivered,  and  payment 
was  made,  not  in  the  strict  terms  of  the  original  agree- 
ment, because  the  statutory  limit  of  publication  of  no- 
tice for  the  increase  of  the  capital  stock  had  not  yet 
expired,  but  in  the  obligations  of  the  company  redeem- 
able in  stock  and  bearing  interest  until  that  time. 
After  that  a  shareholders'  meeting  was  held  on  Febru- 
ary 6,  at  which  there  was  full  and  formal  ratification 
It  was  not  until  af  r^r  all  these  occurrences,  that  the 
plaintiff  commenced  this  action,  viz. :  February  12, 1881. 
Under  these  circumstances  it  is  incumbent  upon  the 
plaintiff  to  establish  a  violation  of  a  peremptory  stat- 
ute or  rule  of  law,  before  a  transaction  can  be  set  aside 
which  has  the  approval  of  all  the  parties  in  interest  ex- 
cept a  very  small  minority,  and  which  is  claimed  by  the 
large  majority  to  be  for  the  interest  and  advantage  of 
all  parties  concerned.  The  question  then  arises  :  Has 
the  plaintiff  made  out  such  a  case  t 

The  statutes  of  this  State  in  relation  to  the  incorpo- 
ration and  regulation  of  telegraph  companies  are  strik- 
ingly peculiar  and  evince  a  well-defined  policy  on  the 
part  of  the  legislative  power  of  the  State  in  respect  to 
such  companies. 

Under  chapter  266  of  the  Laws  of  1848,  under  which 
the  Western  Union  Telegraph  Co.  was  organized,  any 
number  of  persons  may  associate  for  the  purpose  of  con- 
structing a  line  of  wires  of  telegraph  through  this  State, 
or  from  or  to  any  point  within  this  State,  upon  com- 
plying with  certain  requirements  of  the  said  act.  One 
of  these  requirements  is  that  such  persons  shall  make 


880  WILLIAMS  •.  WESTERN  UNION  TEL.  CO. 

Opinion  of  the  Court,  by  Fbbbdkah,  J. 

and  file  a  certificate  which  shall  specify,  among  other 
things,  the  capital  stock  of  such  association,  and  the 
number  of  shares  into  which  the  stock  shall  be  diyided. 
And  section  8  of  the  same  statute  further  provides 
that  it  shall  be  lawful  for  any  association  of  persons  or- 
ganized under  said  act,  to  provide  by  their  articles  of 
association,  for  an  increase  of  their  capital  and  of  the 
number  of  the  association. 

Chapter  319  of  the  Laws  of  1876,  amends  the  8th 
section  of  the  statute  of  1848  so  as  to  make  it  lawful  for 
any  telegraph  association  that  has  omitted  to  provide 
in  its  articles  for  an  increase  of  its  capital,  thereafter, 
upon  complying  with  certain  requirements,  among 
which  is  the  written  consent  of  shareholders  holding 
and  owning  three-fourths  in  amount  of  the  then  capital 
stock,  and  the  making  and  filing  of  an  additional  cer- 
tificate, to  provide  for  an  increase  of  capital  stock  and 
the  number  of  shares  into  which  the  same  shall  be  di- 
vided. 

Chapter  98  of  the  Laws  of  1861,  authorizes  the  di- 
rectors or  trustees  of  any  company  organized  under  the 
act  of  1848,  at  any  time,  with  the  written  consent  of 
the  persons  owning  two-thirds  of  the  capital  stock  of 
such  company,  to  extend  their  line  of  telegraph,  or  to 
construct  branch  lines  to  connect  with  their  main  line, 
or  to  unite  with  any  other  incorporated  telegraph  com- 
pany. 

Chapter  471  of  the  Laws  of  1863,  further  amends  the 
act  of  1848  by  authorizing  any  number  of  persons,  upon 
complying  with  the  requirements  of  the  act  of  1848,  to 
associate  for  the  purpose  of  owning  or  constructing, 
using  and  maintaining,  a  line  or  lines  of  electric  tele- 
graph, whether  wholly  within,  or  partly  beyond,  the 
limits  of  this  State  ;  or  for  the  purpose  of  owning  any 
interest  in  any  such  line  or  lines  of  electric  telegraph, 
or  any  grants  therefor.  It  also  enables  every  telegraph 
company  existing  in  the  State  at  the  time  of  its  passage 
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to  obtain  the  benefit  of  the  statute  on  filing  a  certificate 
of  a  resolution  adopted .  by  a  majority  of  its  board  of 
directors,  to  organize  under  the  said  amendatory  act. 
And  finally  it  authorizes  every  association  entitled  to 
the  benefit  of  the  statute,  to  erect  and  construct,  from 
time  to  time,  the  necessary  fixtures  upon,  over  or  under 
any  of  the  public  roads,  streets  and  highways,  and 
through,  across  or  under  any  of  the  waters  within  the 
limits  of  this  State,  subject  to  the  restrictions  of  the 
act  of  1848,  and  also  to  erect  and  construct  such  fix- 
tures upon,  through  or  over  any  other  land,  subject  to 
the  right  of  the  owner  or  owners  thereof  to  full  com- 
pensation for  the  same. 

Chapter  425  of  the  Laws  of  1862,  still  further  amends 
the  act  of  1848.  It  provides  that  any  company  duly 
incorporated  under  the  last-named  act,  may  construct, 
own,  use  and  maintain  any  line  or  lines  of  electric  tele- 
graph not  described  in  their  original  certificate  of  or- 
ganization, whether  wholly  within,  or  wholly  or  partly 
beyond  the  limits  of  this  State,  and  may  join  with  any 
other  corporation  or  association  in  constructing,  leasing, 
owning,  using  or  maintaining  such  line  or  lines,  and 
may  own  and  hold  any  interest  in  any  such  line  or  lines, 
and  may  become  lessees  of  any  such  line  or  lines,  &c., 
&c. 

And  finally,  chapter  668  of  the  Laws  of  1870,  pro- 
vides as  follows, viz. :  "In  order  to  perfect  and  extend 
the  connections  of  telegraph  companies  in  this  State, 
and  to  promote  their  union  with  the  telegraph  systems 
of  other  States,  any  telegraph  company  organized  under 
the  laws  of  this  State,  may  lease,  sell,  or  convey  its 
property,  rights,  privileges  and  franchises,  or  any  in- 
terest therein,  or  any  part  thereof,  to  any  telegraph 
company  organized  under,  or  created  by  the  laws  of  this 
or  any  other  State,  and  may  acquire  bj^  lease,  purchase 
or  conveyance,  the  property,  rights,  privileges  and  fran- 
chises, or  any  interest  therein,  or  any  part  thereof,  of 
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ferred  by  the  statute,  nor  tke  question  conoerning  the 
legality  or  illegality  of  the  proposed  division  of  shares 
among  the  shareholders  of  the  Western  Union  Co. 

In  respect  to  the  last  question  a  new  difficulty  is 
presented  by  the  absence  from  the  case  of  the  articles 
of  association  of  the  Western  Union  Co.  They  were 
not  put  in  evidence.  The  court  therefore  cannot  know 
that  they  do  or  do  not  provide  for  an  increase  of  capi- 
tal, nor  determine  whether  chapter  319  of  the  Laws  of 
1876  is  applicable,  because  that  statute  in  terms  applies 
only  to  a  company  that  has  omitted  to  provide  in  its 
articles  for  a  subsequent  increase  of  capital.  If  they 
do  so  provide,  the  court  has  not  been  informed  what 
the  provision  is,  and  hence  cannot  determine  that  it 
has  been  complied  with,  or  what  bearing  it  has  upon 
the  proposed  division  under  consideration. 

Assuming,  however,  for  the  present,  that  the  West- 
ern Union  Co.,  either  under  its  articles  of  association  or 
the  act  of  1875,  has  general  power  to  increase  its  capi- 
tal stock  upon  the  written  consent  of  shareholders 
holding  and  owning  a  certain  proportion  of  stock,  and 
that  such  consent  was  given  and  that  all  necessary  for- 
malities were  duly  observed,  the  power  could  only  be 
exerpised  according  to  law.  Ordinarily,  the  law  re- 
quires that  additional  stock  to  be  issued  by  a  corpora- 
tion shall  be  paid  for.  This  power  of  disposition  the 
directors  are  to  use  in  trust.  They  are  trustees  and 
are  bound  to  use  the  power  not  only  as  directed  S2>ecifi« 
cally  by  statute,  but  under  the  general  obligation  of 
trustees  to  cestui  que  trusU.  The  duty  of  the  trustees 
is  to  dispose  of  the  shares  in  such  a  manner  that  value 
shall  be  returned  for  them  to  the  corporation  for  its 
business  purposes.  Such  would  be  the  intent  of  any 
statute  conferring  in  general  terms  the  power  to  in- 
crease the  capital  to  an  amount  in  dollars,  and  such  is, 
as  was  pointed  out  by  the  learned  Chief  Judge  in  do- 
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termining  the  motion  for  an  injunction,  the  implication 
contained  in  the  act  of  1876. 

The  terms  of  the  agreement  of  January  19, 1881,  do 
not  provide  or  contemplate,  nor  was  provision  made  in 
any  other  way,  that  the  distribution  of  the  new  shares 
among  the  company's  own  shareholders  should  be 
made  upon  equivalent  value  being  returned  or  promised 
to  be  returned  by  the  shareholders,  nor,  indeed,  upon 
any  new  value  to  the  company.  The  agreement  is 
sought  to  be  upheld  upon  the  theory  that  the  shares  to 
be  distributed  represent  the  company's  investments  of 
earnings  in  the  purchase,  construction,  and  equipment 
of  additional  lines,  wires,  and  general  plant  since  July 
1,  1866,  and  that,  as  these  earnings  are  or  were  due  to 
or  should  have  been  divided  among  the  shareholders, 
an  acceptance  of  stock  that  represents  them  will  be  a 
release  by  the  shareholders  of  the  earnings,  and  is  the 
same  in  effect  as  if  there  had  been  a  severance  of  the 
earnings  from  the  other  property  of  the  corporation 
and  a  delivery  to  the  shareholders,  and  a  return  to  the 
company  in  the  dhape  of  capital.  This  theory  would, 
upon  the  facts  of  this  case,  be  open  to  no  objection,  so 
long  as  the  scheme  involved  in  it  has  the  requisite 
sanction  of  a  certain  proportion  of  shareholders,  if 
there  were  no  statutory  obstacle  to  it.  But  in  its  ad- 
vocacy the  respondents  are  confronted  with  the  follow- 
ing statute  of  this  State,  viz. :  '^  It  shall  not  be  lawful 
for  the  directors  or  managers  of  any  incorporated  com- 
pany in  this  State  to  make  dividends,  excepting  from 
the  surplus  profits  arising  from  the  business  of  ^uch 
corporation  ;  and  it  shall  ngt  be  lawful  for  the  directors 
of  any  such  company  to  divide,  withdraw,  or  in  any 
way  pay  to  the  stockholders,  or  any  of  them,  any  part 
of  the  capital  stock  of  such  company,  or  to  reduce  the 
said  capital  stock,  without  the  consent  of  the  legisla- 
ture, &c.,  &c.''  {2Iiev.  St  6  ed.  p.  699,  §  2 ;  7  ed.  p. 
1530,  §  3.) 


366  WILLIAMS  v,  WESTERN  UNION  TEL.  CO. 

Opinion  of  the  Court,  by  Frebdmak,  J. 

This  statate  is  part  of  a  title  (title  IV.  of  ch.  18  of 
part  1  of  the  Rev.  Stat.)  containing  special  provisions 
relating  to  corporations,  and  the  conduct  of  the  direc- 
tors, officers  and  agents  thereof,  except  library  and  re- 
ligions societies,  and  certain  moneyed  corporations 
made  expressly  subject  to  another  title, — ^applying  to 
corporations  of  every  description  except  those  expressly 
excepted  (Bowen  v.  Lease,  6  Wily  221).  Title  IV.  in- 
cludes telegraph  companies.  Were  it  otherwise,  these 
companies  would  not  be  under  the  control  of  any  of  the 
restraints  of  the  legislature  held  essential  to  the  public 
welfare  in  the  case  of  all  other  joint  stock  corporations 
organized  for  business  purposes. 

What  then  is  the  particular  force  and  effect  to  be 
given  to  the  statute  last  referred  to  in  the  case  at  bar  t 

It  seems  too  clear  for  argument  that  in  the  face  of 
that  statute,  the  issue  of  the  stock  to  the  shareholders 
of  the  Western  Union  Co.  cannot  be  upheld  as  a  divi- 
dend from  surplus  profits,  because  the  profits  were  no 
longer  on  hand.  They  were  converted  into  other  prop- 
erty. Even  if  such  other  property  remained,  and  still 
is,  of  equal  value,  it  nevertheless  took  the  place  of  the 
profits.  It  became  capital.  Unless  otherwise  provided 
by  the  charter  or  by-laws  of  a  corporation,  the  profits 
and  surplus  f  ands  of  a  corporation,  whenever  they  have 
accrued,  are,  until  separated  from  the  capital  by  thede* 
claration  of  a  dividend,  a  part  of  the  stock  itself,  and 
will  pass  with  the  stock  under  this  name  in  a  transfer 
or  bequest  (Iron  Co.  v.  Commonwealth,  65  Penn.  461 ; 
Brundage  v.  Brundage,  IT,  A  O.  90;  Phelps  v.  Bank 
26  Conn.  260). 

If  such  other  property  deteriorated  in  value,  the 
further  objection  would  be  that  to  that  extent  vanished 
earnings  are  sought  to  be  replaced  by  paying  out  cap- 
ital. 

So  in  the  case  of  a  dividend  from  profits  on  hand 
and  ready  to  be  distributed  as  such.   Whatever  may  be 
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the  nature  of  the  dividend,  each  shareholder's  part  of 
it' is  his  individually,  and  he  has  fall  control  of  it  and 
cannot  be  compelled  to  reinvest  it  in  the  capital 
stock. 

It  clearly  was  not  the  intention  of  the  parties  to  the 
agreement  of  January  19,  1881,  that  such  a  dividend 
should  be  declared.  The  dissenting  minority,  if  any, 
was  to  have  no  choice.  No  shareholder  was  to  have 
any  option  to  reinvest  or  not.  The  shareholders  collec- 
tively were  not  even  in  a  position  under  the  rule  laid 
down  in  Kent  v.  Quicksilver  Co.  (78  JPf.  T.  159),  to  in- 
sist upon  a  dividend  based  upon  surplus  profits  on 
hand,  because  none  were  on  baud.  Whatever  profits^ 
there  had  been,  had  been  reinvested  with  the  approval 
of  the  shareholders.  When  the  shareholders  did  this^ 
they  assented  to  turn  profits  into  capital  stock. 

The  question  then  arises,  whether  the  proposed  dis- 
tribution of  stock  among  them,  is  or  is  not  a  division, 
withdrawal  or  payment  of  capital  stock  within  the 
prohibition  of  the  statute.  Preliminary  to  that,  it  is 
well  to  consider:  What  is  the  true  meaning  of  the 
words  *'  capital  stock"  as  they  appear  in  the  statute ? 

These  words,  like  all  words,  are  used  sometimes 
loosely  and  inaccurately.  In  Burr  v.  Wilcox,  22  N.  T. 
661,  Selden,  J.,  says:  *'The  word  *  stock'  has  vari- 
ous significations,  but,  as  applied  to  joint  stock  asso- 
ciations or  corporations,  it  means  the  property  and 
franchises  of  the  company.  It  is  sometimes  used  to 
designate  the  certificate  or  scrip  issued  to  the  stock- 
holders, but  this  is  an  inappropriate  use  of  the  word. 
The  scrip  is  not  the  stock." 

In  view  of  this  language,  the  learned  judge  who 
tried  the  case  felt  constrained  to  hold  that  the  agree- 
ment provided  only  fo^  a  distribution  of  certificates  and 
not  a  distribution  of  the  property  of  the  corporation, 
and  that  the  distribution  of  certificates  did  not,  upon 
the  facts  found,  amount  to  a  division,  withdrawal  or 
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payment  of  capital  stock  within  the  meaning  of  the 
statute.    In  this  I  think  he  erred. 

The  definition  given  by  Sbldbn,  J.,  is  not  an  ez- 
hanstive  one.  It  constitutes  part  of  his  reasoning  to 
demonstrate  that  under  another  statute  an  original 
subscriber  for  stock  to  whom  stock  has  been  al 
lotted,  may  be  held  liable  as  a  share  or  stock* 
holder  to  creditors  for  a  debt  contracted  by  the  corpo- 
ration before  the  certificate  was  issued  to  him  and  his 
name  entered  in  the  index  book.  In  many  other  cases 
which  were  cited  by  the  respondents,  similar  language 
was  used  in  the  discussion  of  similar  or  analogous 
questions.    But  none  of  these  cases  is  in  point. 

In  its  most  comprehensive  sense  the  capital  stock  of 
a  corporation  includes  the  property,  corporeal  and  in- 
corporeal, and  all  the  rights  and  franchises  of  the  cor- 
poration. A  corporation  may  have  a  capital  or  capital 
stock  before  it  confers  shares  in  it  upon  persons, 
and  in  such  case  the  capital  or  capital  stock  at 
that  point,  as  pointed  out  by  the  learned  Chief 
Judge  on  determining  the  motion  for  the  injunction, 
is  the  legal  faculty  and  practical  ability  to  disi)Ose 
of  shares  of  it  to  individuals  in  a  proper  manner  for 
corporate  purposes.  The  capacity  which  a  corporation 
has  within  its  charter,  or  under  a  statute  under  which 
it  has  been  organized,  of  receiving  subscriptions  and 
payment  for  stock,  and  then  issuing  it  to  the  individ- 
uals who  subscribe  and  pay,  is,  as  was  said  by  Com- 
STOCK,  J.,  in  People  v.  Commissioners  of  Taxes  and 
Assessments  (23  N.  T.  220),  itself  a  species  of  valuable 
right.  So,  unless  otherwise  provided  by  the  charter  or 
by-laws  of  a  corporation,  the  profits  and  surplus  funds 
which  accrue  in  the  course  of  the  business  of  the  cor- 
poration, are,  until  separated  from  the  capital  by  the 
declaration  of  a  dividend  in  cash,  a  part  of  the  capital 
stock. 

The  capital  stock,  whatever  it  may  be  from  the  starts 
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is  usaally  divided  into  a  certain  namber  of  parts  or 
shares,  which  are  disposed  of  to  individuals.  Such 
I>arts  or  shares  are  incapable  of  manual  delivery.  But 
they  constitute  and  are  divisions  which  are  recognized, 
both  by  law  and  the  commercial  community,  though  all 
that  a  shareholder  can  exhibit  of  his  share  consists  of 
a  certificate  describing  it. 

The  statutes  in  relation  to  the  incorporation  and 
regulation  of  telegraph  companies,  in  common  with  the 
statutes  applicable  to  other  joint-stock  corporations 
and  associations,  require  that  every  company  shall  file 
a  certificate  specifying,  among  other  things,  the  capital 
stock  of  the  company  and  the  number  of  shares  into 
which  it  is  divided,  and  that  in  case  of  an  increase  of 
capital  an  additional  certificate  shall  be  filed,  specifying 
the  increased  capital  stock  and  the  number  of  shares 
into  which  it  is  divided,  &c.  These  statutory  provisions 
clearly  refer  to  the  divisions  of  stock,  which  in  case  of 
a  transfer,  are  represented  by  the  certificates  issued  to 
the  stockholders. 

It  may  be  conceded,  therefore,  that  a  certificate  of 
stock  is  not  a  part  of  the  tangible  capital  of  a  corpora- 
tion, but  only  the  muniment  of  title  to  part  of  it  and 
the  representative  of  such  part,  and  that  the  capital  in 
its  tangible  shape  is  owned  by  the  corporation,  and  that 
consequently  the  certificates  are  not  liable  for  the  debts 
of  the  corporation,  but  the  capital  stock  is.  Neverthe- 
less, it  is  equally  true  that  the  certificates  of  stock 
which  a  corporation  may  issue,  and  which  represent 
the  number  of  shares  into  which  its  capital  has  been 
divided,  represent  actual  divisions  of  the  capital  stock, 
as  much  as  partition  deeds  represent  actual  divisions  of 
land.  They  clearly  represent  undivided  interests,  and 
are  transferable,  and,  although  they  do  not  in  all  re- 
spects partake  of  the  character  of  negotiable  paper,  they 
•pass  from  hand  to  hand  with  assignment  and  power  in- 
dorsed in  blank.    It  has  been  settled  by  repeated  de- 
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cisions  that,  as  between  the  parties,  the  delivery  of  a 
certificate,  with  sach  indorsement,  passes  the  entire 
title,  legal  and  eqnitable,  in  and  to  the  shares  repre- 
sented by  it  (McNeil  v.  Tenth  National  Bank,  46  IT.  T. 
826  ;  Leitch  v.  Wells,  48  Id.  585  ;  Grrymes  v.  Hone,  49 
Id.  17  ;  Johnson  v.  Underbill,  62  Id.  203  ;  Driscoll  «. 
West,  Bradley  &  Carey  Mannfactnring  Co.,  69  Id. 
96 ;  Cushman  ^.  Thayer  Manufacturing  Jewelry  Co., 
76  Id.  365).  A  stock  certificate,  issued  by  a  corporation 
having  power  so  to  issue,  it  was  held  in  Holbrook  v. 
New  Jersy  Zinc  Co.  (57  N.  T.  616),  is  a  continuing  af- 
firmation of  the  ownership  of  the  specified  amount  of 
stock  by  the  person  designated  therein,  or  his  assignee, 
until  it  is  withdrawn  in  some  manner  recognized  by  law, 
and  a  purchaser  in  good  faith  has  a  right  to  rely 
thereon,  and  to  claim  the  benefit  of  an  estoppel  in  his 
favor  as  against  the  corporation.  The  only  method  of 
delivery  of  shares  in  the  capital  stock  of  a  corporation, 
known  to  law  or  commerce,  is  by  a  certificate  showing 
that  the  holder  is  the  owner  of  so  many  shares  of  the 
stock.  Every  such  owner  is  entitled  to  vote  according 
to  the  number  of  shares  so  held,  and  entitled  to  a  cor- 
responding share  in  the  profits,  and,  on  a  formal  disso- 
lution, to  a  corresponding  share  of  the  actual  property 
of  the  corporation.  How  then  can  it  be  held  that  a  di- 
vision or  distribution  of  a  certain  number  of  certificates 
by  a  corporation  entitling  those  who  receive  them  to 
the  benefits  named,  is  neither  a  division  nor  a  with- 
drawal or  payment  of  capital  stock,  but  only  a  distri- 
bution of  paper  of  no  particular  consequence  t  If  such 
were  the  law,  very  little  aifference  would  exist  for 
practical  purposes  between  an  issue  of  certificates  by 
the  corporation  itself,  and  the  issue  of  certificates  by 
agents  in  fraud  of  the  corporation. 

The  conclusion  is,  therefore,  irresistible,  that  without 
the  consent  of  the  legislature,  even  a  re-division  of  cap- 
ital stock,  after  it  has  been  once  fixed  and  divided  into 
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a  certain  number  of  shares,  and  public  notice  to  this 
effect  has  been  given,  is  of  itself  a  division  prohibited 
by  the  statute.  But,  as  I  assumed  throughout  the  dis- 
cussion so  far  had,  that  the  Western  Union  Telegraph 
Co.  in  some  way  or  other  has  legislative  authority  to 
increase  its  capital  stock,  and  consequently  to  re-divide 
it,  that  kind  of  division  cannot  be  accepted  as  a  ground 
of  complaint.  On  the  other  hand,  it  seems  to  be 
equally  clear,  from  what  has  already  been  said,  that  in 
that  case,  after  such  increase  and  re-divison  was  made, 
the  $15,626,590  of  stock,  constituted  part  of  the  capital 
stock  of  the  Western  Union  Co.,  in  the  treasury  of  the 
company,  and  as  such  could  have  been  sold  in  the  mar- 
ket, on  account  of,  and  for  the  benefit  of  the  company. 
They  therefore  represented  and  constituted  property, 
and  not  mere  paper.  Consequently,  when  the  Western 
Union  Co.  attempted  to  distribute  that  part  of  its  cap- 
ital stock  among  its  own  shareholders,  without  any  new 
consideration,  the  attempt  involved  a  division,  with- 
drawal and  payment  of  part  of  the  capital  stock  without 
the  consent  of  the  legislature,  within  the  prohibition  of 
the  statute. 

There  is  nothing  in  the  particular  statute  under  con- 
sideration, nor  in  the  preamble,  taken  as  a  whole, 
which  was  attached  to  it  when  it  was  originally  passed 
in  1826,  or  in  the  revisers'  notes  at  the  time  of  the  re- 
vision of  the  statutes,  which  calls  for  a  different  con- 
struction. Upon  and  by  the  revision  of  the  statutes 
the  statute  in  question,  originally  entitled  ^'  An  Act  to 
prevent  fraudulent  Bankruptcies  by  Incorporated  Com- 
panies, to  facilitate  proceedings  against  them,  and  for 
other  purposes,"  was  incorporated  into  and  became  an 
integral  part  of  the  general  body  of  law  enacted  for  the 
government  and  control  of  corporations. 

Allusion  having  been  made  on  the  argument  to  the 
increase  of  the  stock  of  the  New  York  Central  B.  B.  Co., 
it  is  proper  to  point  out  that  in  that  case  the  consent  of 
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the  legislatare  was  obtained.  After  an  issne  of  interest 
certificates,  representing  expended  earnings,  it  was 
proposed  that  the  stock  of  the  company  should  be  in- 
creased eighty  per  cent.,  and  that  the  new  stock  should 
be  exchanged  for  the  outstanding  interest  certificates. 
On  application  the  legislature  passed  a  special  act 
authorizing  it  to  be  done,  and  limiting  the  use  to  which 
the  new  stock  could  be  put  {Laws  1869,  ch.  918).  On 
the  other  hand,  when,  in  order  to  escape  taxation,  it 
was  claimed  that  the  shareholders  to  whom  the  so-called 
interest  certificates  had  been  issued,  acquired  no  rights 
whatever  by  virtue  of  them  beyond  what  they  had 
before,  except  the  right  to  accruing  dividends,  and  it 
appeared  that  the  said  certificates  had  been  issued  pur- 
suant to  a  resolution  reciting  that  the  railroad  company 
had  ^'  hitherto  expended  of  its  earnings  for  the  purpose 
of  constructing  and  equipping  its  road,  and  in  the  pur- 
chase of  real  estate  and  other  properties  with  a  view  to 
the  increase  of  its  traffic,  moneys  equal  to  eighty  per 
cent,  of  its  capital/'  and  reciting  further  that  the  share- 
holders were  *'  entitled  to  evidence  of  such  expenditure 
and  to  reimbursement  of  the  same  at  some  convenient  fu- 
ture period,"  and  that  the  railroad  company  resolved  to 
give  them,  and  did  give  them,  the  so-called  interest  cer- 
tificates in  proportion  to  the  amount  of  stock  held  by 
them  respectively,  which  certificates  were  made  paya- 
ble ratably  with  the  other  like  certificates,  at  the  pleas- 
ure of  the  company,  out  of  its  future  earnings,  with 
dividends  thereon  at  the  same  rates  and  times  as  divi- 
dends should  be  paid  upon  the  capital  stock  of  the 
company,  &c.,  it  was  held  by  the  United  States  supreme 
court,  no  question  having  been  raised  as  to  the  legality 
of  their  issue,  that  the  certificates  possessed  all  the 
qualities  of  stock,  except  that  they  conferred  no  power 
to  vote,  and  that  their  division  was  a  dividend  of  capi- 
tal stock,  and  taxable  as  such  under  the  IT.  S.  Internal 
Bevenue  Act  (Bailey  v.  Railroad  Co.,  22  WaU.  604). 
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In  the  Schnyler  fraud  cases,  which  ran  throagh  oar 
coarts  for  so  many  years,  and  which,  it  is  true,  are  dis- 
tinguishable from  the  case  at  bar  by  reason  of  the  fact 
that  in  them  the  over-iBsne  of  shares  was  based  upon 
no  value  and  was  wholly  fraudulent,  it  was  argued  and 
at  one  time  (4  Ihier^  480)  even  held  that  the  effect  of 
the  over-issue  was  to  increase  the  number  of  shares, 
but  not  the  actual  capital,  and  that  the  spurious  cer- 
tificates were  to  be  made  good  by  a  reduction  in  the  ac- 
tual value  of  the  shares  that  were  genuine.  But  in  re- 
viewing this  argument  the  court  of  appeals  said : 
"  Viewing  the  question  as  one  of  abstract  power, 
nothing  appears  to  be  wanting  to  a  complete  demon- 
stration that  additional  shares  could  not  be  created. 
There  is,  under  the  charter,  no  more  capacitj'^  to  in- 
crease the  nominal  capital  by  multiplying  the  shares  to 
an  indefinite  extent,  than  to  increase  the  real  capital 
by  an  actual  subscription  indefinitely  beyond  the  spec- 
ified limit"  (Mechanics'  Bank  v.N.Y.  &N.  H.  B.  R. 
Co.,  13  iVT.  r.  617). 

It  seems  to  me  that  if  I  were  to  multiply  quotations 
any  further,  it  would  be  a  waste  of  time  and  labor. 
From  what  has  already  been  said,  it  sufficiently  ap- 
pears that  whatever  value  beyond  par  the  stock  of  a 
corporation  may  have  by  reason  of  the  existence  of  a 
large  surplus  fund  or  otherwise,  attaches  to  the  stock 
and  forms  part  of  the  principal ;  that  a  stock  dividend 
is  no  part  of  the  income,  but  a  division,  withdrawal  and 
payment  of  capital  stock,  and  that  consequently  where 
a  statute  exists,  as  it  does  in  this  State,  which  prohib- 
its not  only  all  dividends  excepting  such  as  may  be  de- 
clared from  surplus  profits  on  hand,  but  also  a  division, 
withdrawal  or  payment  of  part  of  the  capital  stock 
without  the  consent  o£  the  legislature,  no  dividend 
payable  in  stock  can  be  lawfully  declared  without  such 
consent,  even  if  based  on  the  estimated  value  of  prop- 
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erty  acquired  with  earnings  which  should  have  been 
divided  in  cash. 

Neither  can  the  said  issne  of  stock  to  the  share- 
holders  of  the  Western  Union  Go.  be  justified  on  the 
theory  that  under  the  circumstances  of  the  case  the 
board  of  directors,  or  three-fourths  of  the  shareholders, 
or  both  together,  deemed  it  necessary  to  make  it.  As- 
suming that  the  company  at  the  time  had  in  its  pos- 
session property  of  sufficient  value  in  excess  of  its  au- 
thorized capital,  it  needed,  in  point  of  fact,  no  increase 
of  its  capital  stock  to  hold  and  enjoy  such  property. 
So,  however  true  it  maybe,  that  it  was  advantageous  to 
the  Western  Union  Co.  to  buy  the  property,  rights  and 
franchises  of  the  American  Union  and  Atlantic  and 
Pacific  Telegraph  Companies,  it  is  equally  certain  that 
the  purchases  coold  have  been  made  and  paid  for  by  an 
issue  of  undiluted  stock.  In  no  sense  that  the  law  can 
recognize,  was  there  any  necessity  for  the  Western 
Union  Co.  to  first  dilute  its  stock.  A  necessity  entitled 
to  recognition  and  respect  as  such,  must  arise  in  the 
course  of  the  exercise  of  powers  expressly  conferred, 
for  it  is  expressly  provided  in  this  State  that  in  addi- 
tion to  the  powers  enumerated  in  the  first  section  of 
title  III.,  chapter  18  of  part  I.  of  the  Revised  Statutes, 
and  to  those  expressly  given  in  its  charter,  or  in  the 
act  under  which  it  is  or  shall  be  incorporated,  no  cor- 
poration shall  possess  or  exercise  any  corporate  pow- 
ers, except  such  as  shall  be  necessary  to  the  exercise  of 
the  powers  so  enumerated  and  given.  Moreover,  in  the 
case  at  bar,  the  claim  of  necessity,  if  upheld,  would 
nullify  a  prohibitory  statute. 

Nor  can  the  said  issue  of  stock  be  upheld  on  the 
theory  that  if  there  was  any  defect  in  the  articles  of 
association  of  the  Western  Union  Co.  and  a  want  of 
power  under  the  acts  in  relation  to  telegraph  compa- 
nies, such  defect  and  want  were  cured  in  consequence  of 
the  proceedings  of  the  meeting  of  shareholders  had 
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under  section  20  of  chapter  40  of  the  Laws  of  1848,  en- 
titled "  An  Act  to  authorize  the  formation  of  corpora- 
tions for  manufacturing,  mining,  mechanical  and 
chemical  purposes."  Under  that  act,  it  is  true,  any 
corporation  or  company  named  therein  or  coming  under 
it,  may  increase  its  capital  stock,  by  complying  with 
the  provisions  of  the  act,  to  any  amount  which  may  be 
deemed  sufficient  and  proper  for  the  purposes  of  the 
corporation.  But  at  the  same  time,  any  stock  issued 
to  that  end  must  be  paid  for,  and  the  new  value  re- 
ceived therefor  turned  into  the  corporation.  As  I  have, 
throughout  the  discussion  of  this  case,  assumed  that 
the  Western  Union  Co.,  either  under  its  charter  or  the 
act  of  1875,  has  the  power  to  increase  its  capital  stock 
in  this  manner  to  any  desired  extent,  the  permission 
contained  in  chapter  40  of  the  Laws  of  1848  adds  nothing 
to  the  strength  of  the  position  which  without  it  has 
been  freely  conceded  to  the  company.  It  certainly 
does  not  permit  an  issue  of  stock  without  new  value  be- 
ing returned  therefor  to  the  company,  and  consequently 
it  cannot  and  does  not  render  inoperative  the  prohibi- 
tion of  the  other  statute  that  no  dividend  shall  be  de- 
clared  except  from  surplus  profits,  and  that  no  division, 
&c.  of  capital  stock  shall  be  made  without  the  consent 
of  the  legislature. 

From  the  foregoing  it  will  be  seen  that  notwith- 
standing the  most  liberal  interpretation  of  the  facts, 
and  the  most  liberal  construction  of  the  statutes  in  re- 
lation to  the  incorporation  and  regulation  of  telegraph 
companies,  and  the  many  assumptions  made  in  favor 
of  the  Western  Union  Co.,  and  the  most  rigid  restric- 
tion of  the  standing  of  the  plaintiff  in  court,  enough  is 
left  of  plaintiff's  case  to  call  for  the  interposition  of  the 
court  on  grounds  affecting  public  interests.  Even  if 
the  assumption  be  continued  that  the  property  repre- 
senting the  investments  of  past  earnings  was  really 
worth  $15,526,590,  and  that  in  view  of  that  fact,  no 
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valid  objection  to  the  agreement  will  lie  under  chapter 
568  of  the  Laws  of  1870,  and  that  in  other  respects  the 
agreement  as  a  whole  is  not  in  essential  particulars  in 
excess  of  the  authority  conferred  by  said  chapter, — ^as  to 
which  matters  I  express  no  opinion  and  which  it  be- 
comes unnecessary  to  determine, — yet  the  construction 
to  be  given  to  the  statute  forbidding  the  declaration  of 
dividends  except  from  surplus  profits,  and  prohibiting 
the  division,  &c.,  of  capital  without  the  consent  of  the 
legislature,  being  as  stated,  and  no  such  consent  having 
been  found  to  exist,  the  plaintiff  has  demonstrated  that 
the  proposed  gratuitous  division  of  $15,526,690  of  stock 
among  the  shareholders  of  the  Western  [Jnion  Co., 
is  wholly  illegal.  No  action  on  the  part  of  the  direct- 
ors or  the  shareholders,  or  both  combined,  could  over- 
come this  jiifficulty,  and  as  the  illegality  complained  of 
entered  into  and  permeated  the  agreement  of  January 
19,  1881,  inasmuch  as  by  its  terms  the  capital  stock  of 
the  Western  (Jnion  Co.  was  to  be  first  diluted  to  the 
extent  of  the  proposed  gratuitous  issue,  and  payment 
for  the  property,  rights  and  franchises  of  the  vendor 
companies  to  be  made  in  the  stock  thus  depreciated, 
the  agreement  itself  cannot  be  sustained. 

The  action  was  properly  brought  by  the  plaintiff  as 
a  shareholder  in  the  Western  Union  Telegraph  Co.  on 
behalf  of  himself  and  all  other  shareholders  of  that 
company  similarly  situated,  and  though  in  the  matters 
complained  of  he  may  represent  only  a  comparatively 
insjgnlticant  minority,  he  has,  nevertheless,  a  sufficient 
interest  and  standing  to  make  it  the  duty  of  the  court, 
for  reasons  affecting  public  interests,  to  entertain  his 
complaint,  and  upon  the  proofs  given  in  support  • 
thereof  to  grant  appropriate  relief.  The  dismissal  of 
the  complaint,  therefore,  constituted  error.  As  the  case 
stood  the  plaintiff  was  at  least  entitled  to  an  adj udica- 
tion  declaring  the  illegality  of  the  agreement  of  Janu- 
ary 19,   1881,   and  enjoining  the  distribution  of  the 
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$16,626,690  of  stock.  How  much  further  relief  should 
have  been  granted,  if  any,  especially  in  view  of  the  far- 
reaching  provisions  of  the  statute  that  has  been  violated, 
it  is  not  necessary  to  express  an  opinion  upon.  That 
is  a  question  which  may  be  best  left  to  be  determined  on 
a  new  trial.  Of  course,  the  fact  that  at  the  time  of  the 
commencement  of  the  action  the  agreement  had  been 
partially  executed,  and  that  since  the  erroneous  dis- 
missal of  the  complaint  it  may  have  been  wholly  exe- 
cuted, so  far  as  lay  in  the  power  of  the  directors,  and 
the  majority  of  the  shareholders  of  the  Western  Union 
Co.,  cannot  affect  the  legal  question  involved,  though  it 
may  have  an  important  bearing  upon  the  nature  of  the 
relief  to  be  granted. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered  with  costs,  to  the  appellant  to  abide  the  event. 

BussELL,  J.,  concurred. 

Arnoux,  J. — The  facts  are  sufl9iciently  set  forth  in 
the  opinion  of  Judge  Fbeedman. 

Upon  the  trial  of  this  cause  the  testimony  was 
taken  with  especial  reference  to  the  proceedings  insti- 
tuted on  behalf  of  the  Western  Union  Telegraph  Com- 
pany to  obviate  the  criticisms  of  the  special  term  on 
deciding  the  motion  for  an  injunction,  and  to  the  value 
of  the  property  acquired  by  said  company  under  the 
contract  set  forth  in  the  complaint. 

The  court  below  found  that  the  formalities  required 
by  law  to  enable  said  company  to  enter  into  said  con- 
tract had  been  complied  with,  and  that  there  was  a  suf- 
ficient consideration  for  the  issue  of  stock  in  payment 
of  the  property  acquired  from  the  other  companies. 

In  these  conclusions  we  concur. 

The  legislature  has  placed  transactions  of  the  char- 
acter of  the  purchase  and  sale  herein,  that  can  legally 
be  made,  in  the  discretion  of  the  board  of  directors  or 
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trustees,  expressed  by  a  three-fifths  majority,  ratified 
by  three-fifths  of  the  stockholders.  Their  conclusion 
is  final  where  matters  of  judgment  only  are  concerned 
Therefore,  when  the  element  of  fraud  charged  in  the 
Williams  complaint  was  eliminated  from  the  case,  the 
court  was  barred  by  the  action  of  the  directors  and 
stockholders ;  or  rather,  the  adequacy  of  the  considera- 
tion became  irrelevant.  It  was  a  matter  solely  within 
the  determination  of  the  contracting  parties.  Under  the 
law  in  a  proper  case,  a  two-fifths  minority  is  wholly  and 
absolutely  at  the  mercy  of  the  three-fifths  majority. 
That  is  better  for  the  community  than  to  invest  the 
courts  with  power  to  redress  every  fancied  or  even  real 
grievance  arising  from  errors  of  judgment,  for  no  court, 
however  exalted,  can  claim  infallibility,  and  stock- 
holders appealing  from  the  action  of  their  own  chosen 
representatives  to  the  courts  might  find  the  remedy 
worse  than  the  disease.  There  must  be  an  ultimate 
repository  of  power  and  of  determination  in  matters 
of  opinion ;  and,  as  a  general  rule,  those  having  the 
largest  interest  are  the  best  qualified  to  judge  of  the 
value  of  their  property  and  the  desirability  of  a  pur* 
chase  and  sale.  The  law  giving  the  majority  this  power 
was  enacted  long  before  plaintiflf  became  a  stockholder 
in  the  said  corporation,  and  he  bought  bis  stock  with 
actual  or  implied  knowledge  that  he  thus  put  himself  in 
the  power  of  his  representatives  and  associates.  Hav- 
ing so  done,  he  has  no  legal  right  or  cause  to  complain 
of  their  action,  so  far  as  their  discretion  is  concerned, 
that  is,  in  the  consideration  to  be  paid  or  received. 

But  the  plaintiffs  do  not  rest  their  cases  imply  upon 
the  question  of  value.  They  insist  that  the  transaction 
was  illegal,  whether  the  price  paid  and  the  property 
received  was  of  suflBcient  value  or  not.  They  contend 
that  the  said  corporation  had  no  power  to  increase  its 
capital  in  the  manner  or  for  the  purposes  contemplated 
in  said  contract. 
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By  some  inadvertence  the  charter  of  the  Western 
Union  Telegraph  Company  was  not  pnt  in  evidence, 
and  therefore  we  cannot  determine  whether  the  issne 
of  stock  was  legally  made,  for  the  law  permitting  the 
increase  in  the  manner  in  which  it  was  attempted  to  be 
done  in  this  case  applies  only  to  corporations  whose 
charters  are  silent  on  the  subject. 

The  general  principle  is  that  all  stock  created  by 
corporations  contrary  to  the  fundamental  provisions  of 
their  charters  is  illegal  and  void  (N.  Y.  and  N.  H.  B.  B. 
9.  Schuyler,  34  i7.  T.  30,  40),  and  consequently  the  bur- 
den of  proving  this  rested  upon  defendents. 

But  assuming  that  this  was  regular,  and  dismissing 
from  our  consideration  all  preliminary  and  subordinate 
questions,  we  pass  to  the  vital  question  in  the  case. 
Was  the  transaction  embraced  in  the  said  contract  legal 
or  illegal )  and  for  a  proper  consideration  of  this  ques- 
tion there  are  two  distinct  matters  to  be  separately  con- 
sidered. 

1st.  The  stock  dividend. 

2d.  The  purchase  of  the  Atlantic  and  Pacific  and 
American  Union. 

1st.  Was  the  agreement  to  issue  stock  as  a  dividend 
to  represent  the  accretions  to  the  capital  of  the  West- 
ern Union  Telegraph  Company  legal? 

That  stock  dividends  can  be  legally  declared,  has  been 
determined  in  several  important  cases.  Pierce,  in  his 
Treatise  on  the  Law  of  Railroads  (2d  ed.  p.  123), — ^a  work 
cited  with  approbation  by  the  counsel  for  the  defend- 
ants and  by  the  court  below, — ^laysdown  the  law  in  the 
following  language:  ^^ Dividends  of  stock  have  been 
issued  where  there  were  net  earnings  properly  appli- 
cable for  the  purposes  of  a  dividend  in  cash,  and  it  was 
deemed  expedient  to  retain  the  amount  in  order  to 
make  permanent  improvements  or  pay  debts.  They 
can  only  be  made  where  there  is  a  power  to  increase 
the  capital  stock  to  the  extent  of  such  dividends." 
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These  propositions  have  not  been  aathoritatiyely 
determined  in  this  State,  bat  in  Howell  v.  Chicago  and 
N.  W.  K.  R.  Co.  (61  Barb.  378),  where  a  stockholder 
invoked  the  aid  of  onr  courts  to  enjoin  a  foreign  corpo- 
ration from  making  a  stock  dividend,  which  applica- 
tion was  denied  for  want  of  jurisdiction,  Ingbaham, 
J.,  speaking  of  stock  dividends  as  objectionable,  says  : 
'^  Under  ordinary  circumstances,  where  a  company  has 
earned  a  dividend,  and  they  desire  at  the  same  time  to 
retain  the  moneys  so  earned  for  the  purposes  of  the 
company,  either  in  making  improvements  on  the  road, 
or  for  the  payment  of  its  debts,  it  would  be  no  violation 
of  law  to  retain  such  moneys,  and  in  lieu  thereof,  to 
issae  to  the  stockholders  a  corresponding  amount  of 
stock." 

In  Ehle  v.  Chittenango  Bk.,  24  IT.  T.  648,  the  court  of 
appeals  unanimously  held  that  there  was  no  authority 
in  the  board  of  directors  to  declare  that  a  dividend  of 
the  cash  profits  should  be  paid  in  depreciated  bank 
notes.  In  Scott  v.  Central  R.  R.  and  Banking  Co.  of 
Georgia  (62  Barb.  46, 67),  Mullin,  J. ,  following  the  Ehle 
case,  held  that  a  dividend,  when  declared,  w^as  a  debt, 
and,  although  earned  in  Confederate  money,  could  be 
recovered  in  United  States  money. 

These  cases  confirm  the  principle  stated  in  Pierce, 
above  cited,  for  if  declaring  a  dividend  creates  a  debt, 
a  corporation  has  no  power  to  create  such  a  debt  with- 
out having  the  cash  in  hand  to  pay  it.  Otherwise  ac- 
tions on  such  debts  might  be  brought,  the  property  of 
the  company  levied  upon  and  sold,  the  capital  become 
impaired,  and  the  trustees  or  directors  liable  under  the 
statute  for  the  deficiency. 

There  are  then  these  prerequisites  to  the  legal  issu- 
ance of  a  stock  dividend  :  1.  There  must  be  net  earn- 
ings. 2.  They  must  be  properly  applicable  to  a  divi- 
dend.     3.  They  must  be  in  cash.    4.  It  must  be  expe- 
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dient  to  retain  the  cash  for  corporate  purposes.    6. 
There  must  be  the  power  to  make  snch  increase. 

Now  conceding  that  there  had  been  net  earnings  that 
had  been  converted  into  capital,  and  that  the  law  per- 
mitted the  increase  of  stock,  this,  under  the  law  as  laid 
down  by  Pierce,  afforded  no  authority  to  the  board  of 
Directors  of  the  Western  Union  Telegraph  Company  to 
issue  the  stock  in  question.  They  did  have  the  power 
to  sell  any  surplus  property  belonging  to  the  corpora- 
tion, and  when  such  sale  was  made,  to  distribute  the 
cash  proceeds  among  its  stockholders.  But  the  trans- 
action attempted  was  very  different  from  this,  and  the 
temptation  to  play  fast  and  loose  with  the  stockholders, 
to  put  their  earnings  into  stock  at  one  time  to  the  prej- 
udice of  those  holders  who  depend  upon  their  income, 
and  to  declare  a  stock  dividend  at  another  time,  when 
the  directors  or  their  friends  have  sufficient  control,  is 
too  great  for  many  men  to  resist  or  to  be  overlooked 
and  not  prevented  by  the  courts. 

There  is  another  evil  that  the  courts  must  recognize. 
It  is  not  only  the  watering  of  stocks,  so  called,  but  the 
increase  of  capital  by  withholding  dividends  from  the 
stockholders,  to  build  up  the  corporation  beyond  its 
original  purpose,  so  that,  from  insignificant  beginnings, 
such  corporations  increase  to  gigantic  proportions, 
wielding  enormous  influence  for  evil  in  the  hands  of 
unprincipled  men.  The  statutes  against  limitations 
and  perpetuities  demonstrate  our  State's  hostility  to 
any  such  accumulations,  and  it  is  equally  contrary  to 
public  policy  to  have  such  overgrown  and  despotic  cor- 
porations in  our  midst.  The  opposition  to  such  corpo- 
rations is  extending  throughou  t  the  land,  and  is  con- 
creting into  an  anti-monopoly  league. 

We  are,  therefore,  led  to  the  conclusion  that  it  was 
not  lawful  for  the  directors  of  the  Western  Union  Tel- 
egraph Company  to  declare  a  stock  dividend  to  repre- 
sent accumulated  earnings  of  the  company. 
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The  fact  that  sach  dividends  have  been  made,  proves 
nothing  until  it  is  shown  that  they  were  made  under 
the  statutes  that  govern  this  case.  The  most  notable 
example,  that  of  the  New  York  Central  Railroad,  was 
expressly  authorized  by  law, — a  quasi  recognition  that 
it  would  not  have  been  lawful  without  such  l^slation  ; 
and  others  were  made  in  other  States,  in  respect  to 
whose  laws  we  have  not  been  advised.  Even  if  we  hold 
this  to  be  the  common  law  and  give  them  the  benefit  of 
that  presumption,  it  does  not  appear  that  such  corpo* 
ration,  at  the  time  of  making  such  dividend,  did  not 
have  the  cash  in  hand  out  of  which  such  dividend 
might  have  been  paid. 

Following  the  precedent  of  the  N.  Y.  Central  Bail- 
road,  a  change  was  made  by  defendants  from  an  actual 
stock  dividend  to  certificates  of  indebtedness  redeem- 
able in  stock.  This,  however,  makes  no  difference.  If 
the  issue  of  stock  is  unlawful,  it  is  equally  unlawful  to 
issue  certificates  convertible  into  stock. 

So  far  then  as  the  increase  of  the  capital  stock  to  re- 
present accumulated  earnings  invested  in  the  property 
of  the  Western  Union  Telegraph  Company  is  concerned^ 
this  transaction  was  illegal. 

2d.  The  next  question  is,  whether  the  purchase  of 
the  property  of  the  Atlantic  and  Pacific  Telegraph 
Company  and  of  the  American  Union  Telegraph  Com- 
pany was  legal. 

Corporations  organized  under  the  laws  of  this  State 
have  no  power  to  sell  their  franchise  or  capital  unless 
authorized  by  statute  (Troy  &B.  R.  B.  v.  Boston,  H.  T. 
&  W,  Ry.,  86  If.  T.  109).  This  doctrine  is  not  confined 
to  this  State.  It  is  a  principle  of  the  common  law. 
Where  a  franchise  is  intended,  in  a  large  measure,  to  be 
exercised  for  the  public  good,  the  due  performance  of 
these  functions  being  the  consideration  of  the  publio 
grant,  to  transfer  to  others  the  rights  and  powers  con- 
ferred by  the  charter,  and  to  relieve  the  grantees  of  the 
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barden  which  it  imposes,  is  against  public  policy  and 
therefore  void  (Thomas  v.  Railroad  Company,  101  27. 

a.  83). 

The  statute  under  which  the  authority  for  this  part 
of  the  transaction  is  claimed  to  have  been  conferred 
upon  the  Western  Union  Telegraph  Company,  was 
passed  in  1870  {Laws  1870,  ch.  568)  and  enacted  that 
^'  in  order  to  perfect  and  extend  the  connections  of  tel- 
egraph companies  in  this  State,  and  promote  their 
union  with  the  telegraph  systems  of  other  States,  any 
telegraph  company  organized  under  the  laws  of  this 
State"  might  ''sell,  lease  or  convey,"  or  might  ''ac- 
quire by  lease,  purchase  or  conveyance,  the  prop- 
erty, rights,  privileges  and  franchises,  or  any  interest 
therein,  or  any  part  thereof,  of  any  other  telegraph 
company, "and  that  they  might  receive  or  make  pay- 
ment therefor  in  the  stock  of  the  corporation  vendor 
with  the  approval  of  three-fifths  of  its  directors  and 
stockholders.  This  approval,  we  here  assume,  has  been 
obtained. 

Is  this  transaction  embraced  within  this  statute !  If 
it  is  then  the  Western  Union  Telegraph  Company  can- 
not legally  be  prevented  from1i)uying  up  any  and  every 
telegraph  line  in  the  country. 

Publicists  and  jurists  agree  that  the  welfare  of  a 
commonwealth  is  best  promoted  by  competition  in  bus- 
iness, and  that  laws  in  restraint  of  trade  must  be 
strictly  construed.  The  common  mind  accords  with 
this,  as  ia  evidenced  by  many  familiar  proverbs.  It  i» 
part  of  the  public  policy  of  the  State  which  the  courts 
take  judicial  knowledge  of  and  enforce.  Competition 
affords  a  stimulus  that  is  absent  when  there  is  a  mo- 
nopoly. It  is  not  necessary  to  multiply  examples,  but 
one  germain  to  this  subject  may  be  mentioned.  Tho 
English  press  complain  that  since  the  British  govern- 
ment has  included  the  telegraph  within  its  postal  ser- 
vice,  there  has  not  been  an  important  invention  ia 
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telegraphy  in  Great  Britain,  and  that,  hereafter,  they 
must  look  to  the  United  States  for  improvements  and 
developments  therein.  We  cannot  suppose  that  the 
legislature  ever  intended  to  put  the  community  in  the 
power  of  one  corporation  in  a  matter  which  has  become 
of  such  vital  importance  to  every  interest  as  the  tele- 
graph has.  It  would  require  the  very  clearest  and 
most  positive  expression  of  such  intention  for  the  courts 
to  hold  that  the  legislature  intended  to  permit  any  cor- 
poration to  overcome  all  opposition  or  competition, 
especially  where  it  enters  into  all  the  affairs  of  our 
modem  life,  as  the  counsel  for  the  plaintiff  so  elo- 
quently described  of  the  telegraph  in  his  oral  argument. 

We  can  say,  with  the  court  of  appeals,  in  repeated 
decisions  in  the  town  bond  cases,  that  such  legislation 
is  contrary  to  public  policy,  and  that  the  letter  of  a  law 
that  would  confer  such  privileges  of  purchase  as  defend- 
ants' counsel  here  claim,  must  yield  to  the  spirit  of  the 
law  that  would  protect  the  people  against  any  such 
subjugation.  But  it  is  not  necessary  to  go  to  any  such 
extremes,  for  no  one  can  find  in  the  letter  of  the  law 
any  unlimited  power  of  purchase,  or  any  right  to  pur- 
chase competing  lines*for  the  sole  purpose  of  ending 
competition.  Now,  although  it  is  contended  by  de- 
fendants that  the  Western  Union  Telegraph  Company 
has,  by  this  purchase, acquired  additional  offices  for  the 
transaction  of  business,  and  has  made  valuable  combi- 
nations of  certain  patents,  these  were  incidental,  and 
not  the  inducement  for  the  contract.  The  testimany 
clearly  establishes  that  the  '^  foundation  of  all  that  con- 
solidation" was  the  suppression  of  competition,  and 
that  the  object  of  the  contract  was  consolidation. 

The  law  of  1870  does  not  give  unlimited  power  to 
purchase.  The  authority  to  purchase  is  subject  to  the 
beginning  of  the  sentence,  which  is  a  sort  of  preamble 
to  what  follows.  The  words  *'in  order  to  perfect  and 
extend  the  connections  of  telegraph  companies  in  this 


WILLIAJiS  9.  WESTERN  UNION  TEL.  CO.  385 

Opinion  of  Abhoux,  J. 

State,  and  promote  their  aaion  with  the  telegraph  sys- 
tems of  other  States,  are  words  of  limitation,  just  a&  ^^  in 
order  to  pay  my  debts  I  authorize  my  executors  to  sell 
my  real  estate, '^  would  be.  If  there  were  no  debts  the 
executors  under  that  authority  could  not  sell  the  real 
estate. 

The  purposes  contemplated  by  the  act  are  twofold : 
1.  To  perfect  and  extend  the  connections  of  telegraph 
companies  in  this  State.  2.  To  promote  their  union 
with  the  telegraph  systems  of  other  States.  This  clear- 
ly does  not  contemplate  the  establishment  of  a  gigantic 
monopoly,  nor  the  destruction  or  absorption  of  all  ri- 
vals. As  all  the  companies  concerned  in  this  contract 
are  domestic  corporations,  we  have  nothing  to  do  with 
the  telegraph  systems  of  other  States.  Thie  authority 
to  purchase  and  sell  telegraph  properties  and  franchises 
of  corporations  organized  under  the  laws  of  this  State, 
is  limited  to  those  cases  where  it  is  done  in  order  to 
perfect  and  extend  the  connections  of  telegraph  com- 
panies in  this  State.  There  is  not  the  slightest  pretense 
in  the  evidence,  that  the  contracting  parties  had  any 
such  idea  in  mind.  It  certainly  did  not  entier  into  the 
contract. 

It  is  now  incumbent  upon  us  to  scrutinize  more 
closely  this  contract,  and  ascertain  what  it  is.  In  the 
sale,  the  franchises  that  gave  corporate  existence  to 
the  vendors,  are  excepted.  The  able  counsel  who 
superintended  the  contract,  comprehended  that  the 
law  did  not  permit  such  sale,  according  to  the  author- 
ities heretofore  cited.  It  is  likewise  true,  that  what 
the  law  forbids  one  corporation  to  sell,  it  equally  for- 
bids another  to  purchase.  If,  therefore,  it  shall  appear 
that  this  contract,  notwithstanding  the  exception,  does, 
if  consummated,  convey  to  the  purchaser  the  excepted 
franchises,  it  will  effect  an  illegal  act.  And  this  it 
does.  All  their  vendible  property  the  corporations 
selling,  dispose   of  to  the   Western  Union  Telegraph 
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Company,  and  it  is  an  integral  part  of  the  scheme,  that 
the  stockholders  of  the  vendors  shall  sorrender  their 
stock  in  exchange  for  Western  Union  stock.  When 
this  agreement  is  consummated,  the  vendor  corporations 
will  cease  to  exist.  The  defendant  corporation  will 
own  the  property  and  franchises  of  the  vendors. 
Their  corporate  existence  vdll  be  merged  in  it.  When 
the  Western  Union  Telegraph  Company  shall  have 
thus  become  the  owner  of  the  property  and  stock  of  the 
vendors,  what  remains  to  them?  Nothing.  In  all 
practical  and  legal  purposes,  they  have  ceased  to  exist 
if  this  transaction  can  be  upheld.  And  this  result  was 
anticipated.  The  directors  of  said  defendant,  who  were 
personally  made  parties  to  the  action  and  examined  as 
witnesses  on  the  trial  of  this  cause,  characterized  the 
transaction  as  an  amalgamation  or  a  consolidation  of 
the  companies.  Such  was  their  intention  in  making  this 
agreement,  and  that  intention  was  the  fundamental 
idea  of  the  agreement,  in  the  execution  where9f,  an- 
other express  provision  of  the  statutes  of  this  State 
was  violated.  Not  que  dollar,  or  the  representative 
of  one  dollar  of  all  the  purchase  price,  was  paid,  or  to 
be  paid,  directly  to  the  vendors.  It  was  all  to  be  paid 
directly  by  the  Western  Union  Telegraph  Company,  to 
the  stockholders  of  the  vendors.  Of  course,  in  legal 
effect,  this  was  the  same  as  if  it  had  been  paid  directly 
to  the  vendors,  and  by  them  distributed  to  their  stock- 
holders. The  law  requires  payment  to  be  made  to  the 
corporation,  and  it  must  hold  that  stock  which  is  thus 
paid  as  the  representative  of  its  capital,  for  it  becomes 
its  capital.  If  it  can  divide  this  stock  among  its  stock- 
holders, then  it  can  divide  its  entire  capital  among  its 
stockholders.  An  important  part  of  the  argument  was 
devoted  to  the  practical  application  of  this  principle  to 
another  branch  of  this  case,  and  it  was  conceded  by 
the  distinguished  counsel  for  the  defendants,  that  this 
could  not  be  done.    If  the  American  Union  Telegraph 
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Company  can  divide  the  purchase  price  among  its 
stockholders,  then  the  Western  Union  Telegraph  Com- 
pany cannot,  for  the  law  is  equally  imperative  upon  it. 
That  is  to  say,  the  law  forbids  it  to  contract  to  do  with 
the  stockholders  of  the  American  Union  Telegraph 
Company,  in  consummation  of  a  contract  with  that 
company,  what  that  company  itself  could  not  directly 
do. 

We  find  then  that,  in  the  purposes  contemplated, 
the  methods  pursued  and  the  essential  scheme  of  this 
agreement,  the  law  is  violated. 

Nor  is  it  possible  to  uphold  it  in  part  and  reject  it  in 
part.  It  is  evident  the  stock  dividend  would  not  have 
been  declared  except  in  furtherance  of  the  scheme  for 
the  consolidation  of  the  other  companies  with  the  West- 
ern Union  Telegraph  Company.  The  purchase  price 
would  not  have  been  agreed  to  except  on  the  basis  of  a 
capitalization  of  $80,000,000.  The  different  provisions 
of  this  contract  are  so  intimatelv  connected  that  if  the 
court  should  enforce  it  in  part,  it  would  make  a  bargain 
that  never  had  had  the  assent  of  the  contracting  par- 
ties. 

The  counsel  for  defendant,  in  very  earnest  and 
weighty  words,  urged  this  court  to  consider  the  conse- 
quences of  their  decision.  The  results  that  may  follow 
a  decision  may  properly  be  taken  into  consideration  in 
determining  whether  that  decision  is  just.  Often  an 
absurd  conclusion  exposes  a  false  premise.  But  when 
a  court  has  arrived  at  the  conclusion  that  a  certain  act 
is  illegal,  and  then  is  deterred  from  so  deciding  from 
fear  of  the  consequences,  then  it  pusillanimously  abdi- 
cates its  functions  of  administering  justice.  With  the 
results  in  such  a  case  we  have  nothing  whatever  to  do. 

Another  matter  strongly  insisted  upon  by  the  distin- 
guished counsel  is,  that  the  status  of  the  plaintiff  does 
not  entitle  them  to  the  consideration  of  the  court.  The 
sale  of  property  carries  with  it  aU  the  rights  of  the 
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vendors  therein  (McKee  v.  Jndd,  12  N.  T.  622 ;  Waldron 
tj.  Willard,  17  N.  T.  466 ;  McBride  «.  Farmers'  Bank, 
26  N.  T.  460) ;  and  this  rule  is  trae  of  the  transfer  of 
stock  certificates  (N.  T.  &  N.  H.  R.  R.  v.  Schuyler,  84 
IT.  T  30,  80 ;  McNeil  v.  Tenth  N.  Bank,  46  Id,  326 ; 
Isham  t).  Bnckingham,  49  Id.  216,  222 ;  Cashman  v. 
Thayer  Manuf,  Co.,  76  Id.  365,  371).  Consequently 
the  plaintiff,  in  these  actions,  among  other  rights  ac- 
quired by  their  purchase,  could  make  the  same  objec- 
tions that  their  vendors  could  have  made,  if  they  had 
continued  owners ;  and  as  it  is  not  contended  that  their 
vendors  had  estopped  themselves  from  objecting  to  this 
transaction  by  assenting  to  the  instrument  in  question 
(the  burden  of  proving  which  assent  lay  upon  the  de- 
fendants), the  objection  that  plaintiffs  had  bought  their 
stock  after  the  promulgation  of  this  contract,  is  no  legal 
bar  to  the  maintenance  of  these  actions.  Conceding, 
then,  that  the  plaintiffs'  conduct  and  motives  are  sub- 
ject to  the  just  criticism  of  defendants'  counsel,  for  the 
purpose  of  this  decision,  they  have  their  rights  and 
they  cannot  be  affected  by  any  such  consideration. 

The  counsel  also  ask  the  court  to  refuse  to  interfere, 
on  the  ground  that,  if  the  transaction  were  lUtra  vireSy 
it  has  been  so  overwhelmingly  ratified  by  the  stock- 
holder as  to  make  their  consent  virtually  unanimous. 
If  the  transaction  were  simply  uUra  vireSy  this  consid- 
eration would  prevail ;  but  that  is  not  the  fact,  for  the 
court  of  appeals  say,  in  Whitney  Arms  Co.  v.  Barlow, 
(63  iV:  Y.  62,  68,  citing  Earl  of  Shrewsbury  2?.  North 
Staffordshire,  L.  R.  12,  1  Eq,  593;  Taylor  v.  Chichester 
&  M.  R.  Co.,  L.  R.  2  Ex.  356;  Bissell  v.  Mich.  S.  R.  R., 
22  N.  T.  258),  when  acts  of  corporations  are  *' spoken  of 
as  ultra  vires ^  it  is  not  intended  that  they  are  unlawful 
or  even  such  as  the  corporation  cannot  perform."  And 
in  affirming  that  case,  in  Atlantic  State  Bank  v.  Savery 
(82  N.  T.  291,  307),  they  say  ''  the  transaction  was  not 
forbidden.     It  was  not  improper  in  itself." 
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This  transaction  is  not  embraced  in  the  class  denomi- 
nated ultima  vires.  If  it  were  it  would  be  governed  by 
the  case  of  Kent  v.  Quicksilver  Co.  (78  JV.  T.  169,  186), 
where  the  court  say,  ^^In  the  application  of  the  doc- 
trine of  ultra  vireSj  it  is  to  be  borne  in  mind  that  it 
has  two  phases— one  where  the  public  is  concerned.  .  .  .^ 
When  the  public  is  concerned  to  restrain  a  corporation 
within  the  limits  of  the  power  given  to  it  by  its  charter, 
an  assent  by  the  stockholders  to  the  use  of  unauthor- 
ized power  by  the  corporate  body  will  be  of  no  avail." 

The  judgment  appealed  from  must  be  reversed  and  a 
new  trial  ordered  with  costs  to  the  appellants  to  abide 
the  event. 


EUPUS   HATCH,  Appellant,  v.  THE  WESTERN 
UNION  TELEGRAPH  CO.,  bt  al.,  Respondents. 

Before  Freedman,  Russell  and  Arnouz,  JJ. 

Decided  Howmber  6,  1882. 

Appeal  from  judgment  dismissing  complaint  with 
costs,  and  from  the  order  granting  an  allowance. 

William  A.  Beach^  A.  P.  WhiteJiead^  William  Ful- 
lertan^  Robert  SeweU  andX.  W.  Russell^  of  counsel,  for 
appellant. 

A.  J.  Vanderpoel^  Wager  8wayne^  and  Everett  P. 
Wheeler^  of  counsel,  for  respondents. 

Preedman,  J. — The  complaint  in  this  case  dUQfers 
from  that  in  the  prior  action  brought  by  William  S. 
Williams  against  the  Western  Union  Telegraph  Co., 
and  others,  by  reason  of  the  fact  that  it  contains  no 
charge  of  fraud  against  the  individual  defendants,  bat 
does  contain,  as  additional  assignments  of  illegality, 
averments  to  the  effect  that  the  consolidation  of  the 
corporations  is  against  the  laws  of  the  States  of  Ohio 
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and  Pennsyl^rania  and  of  the  United  States,  and  that 
the  American  Union  Co.  and  the  Atlantic  and  Pacific 
Co.  were  made  defendants;  bnt  with  these  exceptions, 
the  case  presents  the  same  questions  as  were  examined 
and  determined  in  the  case  of  Williams,  and  sub- 
stantially the  same  relief  is  sought.  As  the  grounds 
Tipon  which  the  case  last  referred  to  was  disposed  of 
at  the  present  time,  are  necessarily  decisive  of  the  ap- 
peal in  the  present  case,  its  distinctive  features  do  not 
require  separate  notice. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

The  order,  granting  an  allowance,  should  also  be  re- 
versed, with  $10  cost's  to  abide  the  event 

BusssLL  and  Abnoux,  JJ.,  concurred. 


WILLIAM  EWART,    et  al.,    Appkllaots,  9. 
HENRY  SCHWARTZ,  Respondent. 

U.  8.  Bankrupt  ad — eavM  of  action^  tohen  not  toaivod  h/  proqf  m 
bankruptcy — effect  of  injunction*  ogaiMt  tuit$,  etc — Second  arreit — 
v}?ien  not  vexatiotu. 

Section  5105  of  the  U.  S.  bankrnpt  act  must  be  construed  with  section 
61 17, and  a  creditor  having  n  cause  of  action  founded  on  a  debt  ere- 
ated  by  the  fraud  of  the  bankrupt,  does  not,  by  proving  his  claim 
in  bankru])tcy,  waive  his  right  thereafter  to  bring  an  action  upon  the 
contract;  nor  does  section  5107,  or  any  other  provision  of  said  act 
prohibit  such  creditor  from  embodying  in  his  complaint  allegations 
of  fraud  under  section  549,  subd.  4,  Code  Civ.  Proc,^  and  obtaining 
an  order  of  arrest. 

Section  5106,  of  said  act,  providing  that  "do  creditor  whose  debt  is 
provable  shall  be  allowed  to  prosecute  to  final  judgment  any  suit 
.  .  .  therefor,"  does  not  of  its  own  force  forbid  the  commence- 
ment of  or  stay  an  action  of  this  kind.  The  inhibition  is  upon  the 
creditor  personally,  and  does  not  affect  the  vaUdity  of  his  proceed- 
ings. Moreover,  tlie  statute  fixes  no  point  short  of  final  judgment 
beyond  which  proceedings  shall  not  be  taken. 
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It  teema  that,  so  far  as  the  bankrupt  act  is  concerned,  the  only  mode 
of  enforcing  the  said  provision  is  by  order  granted  opon  the  appli- 
cation of  the  bankrupt  staying  such  suit  or  proceeding. 

Upon  a  motion  to  set  aside  an  order  of  arrest  in  such  an  action,  claimed 
to  have  been  obtained  in  contempt  of  an  order  of  the  United  States 
court,  staying  proceedings,  etc.,  no  adjudication  to  that  effect 
having  been  made  by  said  court,  this  court  cannot  determine  whether 
the  plaintiff 's  course  was  in  violation  of  an  order  of  another  court, 
so  as  to  deprive  him  of  what  otherwise  would  be  a  legal  remedy. 

An  order  of  the  United  States  court  by  which  plaintiff  is  enjoined  and 
restrained  from  proceeding  in  a  certain  action,  and  which  provides 
that  the  same  be  stayed  to  await  the  determination  of  the  court  in 
bankruptcy,  goes  no  further  than  to  forbid  the  plaintiff  from  apply- 
ing for  a  particular  remedy  in  another  court,  under  threat  of  punish- 
ment in  case  of  disobedience,  and  does  not  touch  the  legality  of  the 
remedy  obtained  or  proceedings  taken  in  violation  of  the  injunction. 

It  is  the  general  rule  that  no  one  shall,  for  the  same  cause,  be  twice 
vexed,  but  whether  the  second  proceeding  is  vexatious  is  a  question 
of  fact  to  be  determined  upon  all  the  circumstances. 

When  an  action  is  commenced  and  a  Stilwell  warrant  obtained  and 
executed  against  the  defendant,  and  subsequently,  upon  his  volun- 
tarily filing  a  petition  in  bankruptcy,  such  action  is  discontinued 
and  the  warrant  vacated  by  consent,  an  order  of  arrest  obtained  in 
a  second  action  thereafter  brought  for  the  same  cause,  will  not  be 
deemed  vexatious.  The  assignment  which  fulfills  the  object  of  the 
Stilwell  warrant  would  be  void  as  against  the  bankruptcy  act,  and 
defendant,  by  his  voluntary  act  in  filing  his  petition,  deprived 
plaintiff  of  the  benefit  of  the  warrant.  Townsend  v,  Nebenzahl, 
SAbb.  N.  0.  427,— distinguished. 

Before  Sedgwick,  Ch.  J.,  and  Russell,  J. 

Decided  Dec&niber  4,  1882. 

Appeal  by  plaintiff  from  order  granting  motion, 
made  by  defendant  to  set  aside  an  order  of  arrest. 

The  plaintiff  had  begun  an  action  in  the  common 
pleas,  in  contract,  for  the  same  cause  of  action  relied 
on  in  this  action.  A  Stilwell  warrant  was  issued  and 
executed  in  the  common  pleas. 

The  defendant  afterwards  filed  a  petition  in  bank* 
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raptcy.  Tbereapon  the  plaintiff  consented  to  the  entry 
of  an  order  setting  aside  the  Stilwell  warrant  and  the 
proceedings  connected  with  it,  and  also  discontinued 
the  action  in  the  common  pleas. 

At  the  time  of  filing  the  petition  in  bankruptcy,  the 
conrt  in  bankruptcy  made  an  order  staying  ''all  suits 
and  proceedings''  on  the  part  of  this  plaintiff,  his  agent 
and  attorney,  to  collect  any  indebtedness  from  the 
bankrupt. 

The  defendant  presented  affidavit  to  show  that  this 
injunction  order  was  served  upon  the  attorney  of  the 
plaintiff  in  the  common  pleas  and  in  this  court. 

Thereafter,  this  action  was  begun,  and  the  order  of 
arrest  obtained.  The  complaint  was  for  damages  upon 
contract,  and  contained  allegations  that  the  debt  was 
fraudulently  contracted,  and  that  the  defendant  ob- 
tained the  goods  with  the  preconceived  intent  not  to 
pay  for  them,  etc. 

The  defendant  made  a  motion  to  set  aside  the  order 
of  arrest.  An  order  was  entered  granting  the  motion. 
From  this  order  the  plaintiff  appeals.  Further  facts 
appear  in  the  opinion. 

D.  M.  Porter^  for  appellant. 

Alexander  Blumenstiel^  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  present  ac- 
tion is  upon  contract  and  not  in  tort.  The  statements 
in  the  complaint  that  allege  that  the  defendant  was 
guilty  of  a  fraud  in  contracting,  or  incurring  the  liabil- 
ity, did  not  change  the  nature  of  the  cause  of  action. 
They  were  made  under  subdivision  4  of  section  649  of 
the  Code  Civ.  Proc,  that  the  plaintiff  might  be  justified 
in  procuring  defendant's  arrest.  That  section  specific- 
ally provides  for  such  allegations  in  an  action  upon  con- 
tract. There  is,  therefore,  no  question  as  to  whether, 
after  the  plaintiff  made  proof  in  the  bankruptcy  pro- 
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ceedings  as  a  creditor  upon  contract,  he  coald  maintain 
an  action  in  tort  (Argall  v.  Jacobs,  87  iT.  T.  110 ;  MoUer 
t).  Tuska,  87  Id.  166). 

'The  position  that  section  5105,  U.  S.  Rev.  Stat.,  so  far 
as  it  provides  that  a  creditor  proving  his  debt  in  bank- 
ruptcy "shall  be  deemed  to  have  waived  all  right  of 
action  against  the  bankrupt,"  is  to  be  applied  to  the 
present  action,  does  not  seem  to  me  to  be  correct. 

The  opinion  of  the  supreme  court  of  the  United  States 
in  Lamp  Chimney  Co.  i?.' Brass  &  Copper  Co.  (91  U.  S. 
656),  is,  "on  the  contrary,  it  is  well  settled  that  no 
consequences  can  be  allowed  to  follow  from  proving  a 
debt  which  are  inconsistent  with  the  provisions  of  sec- 
tion 33,"  citing  £Ja^.  Robinson  (6  Blatchf.  203):  In 
re  Rosenberg  (2  N.  B.  R.  81).  Section  33  was  the  same 
in  words  as  the  present  section  5117,  which  enacts  that 
*'  no  debt  created  by  the  fraud,  etc.,  of  the  bankrupt  shall 
be  discharged,  but  the  debt  may  be  proved,  and  the 
dividend  thereon  shall  be  a  payment  on  account  of  such 
debt."  Whatever  expressions  in  Shellington  c.  How- 
arl  (53  N.  T.  371),  might  support  another  position, 
must  be  considered  to  be  subject  to  the  opinion  of  the 
court  of  appeals  in  Ansonia  Brass  &  C.  Co.  v.  New 
Lamp  Chimney  Co.  (53  If.  T.  123),  and  the  opinion  of 
the  supreme  court  of  the  United  States  that  has  been 
cited  in  the  same  case,  on  error. 

Nor  did  the  bankrupt  act  prohibit  the  defendant's 
arrest  for  the  present  cause  of  action,  during  the  pen- 
dency of  the  bankruptcy  proceedings.  Section  5107  is, 
*'No  bankrupt  shall  be  liable,  during  the  pendency  of 
the  proceedings  in  bankruptcy,  to  arrest  in  any  civil 
action,  unless  the  same  is  founded  on  some  debt  or 
claim  from  which  his  discharge  in  bankruptcy  would 
not  release  him." 

It  is  claimed  for  respondents  that,  at  the  time  the 
plaintiff  applied  for  the  order  of  arrest,  an  order 
had    been    made    in     the    bankruptcy  proceeding; 
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that  all  snits  and  proceedings  on  the  part  of  this 
plaintiff  and  others,  to  coUect  the  debts  set  forth 
^4n  a  certain  affidavit,"  be  stayed  to  awaijb  the  ques- 
tion on  the  discharge,  and  the  plaintiff  and  others 
^^are  hereby  enjoined  and  restrained  from  fur- 
ther proceedings  against  said  bankrapt,  in  the  respect- 
ive suits  and  proceedings  novr  pending,"  '^  until  the 
further  order  of  the  court."  It  was  the  fact  that,  at 
the  time  this  order  was  made,  the  plaintiff  had  an  ac- 
tion pending  in  the  common  pleas  against  the  bank- 
rupt, for  the  same  cause  as  in  this  present  action.  It 
is  alleged  that  after  the  injunction  order  was  served 
upon  the  present  plaintiff's  agent,  or  shown  to  his  at- 
torney, who  now  appears  for  him,  the  action  in  the 
common  pleas  was  discontinued  and  the  present  action 
begun,  and  the  order  of  arrest  obtained  in  it.  There 
was  an  application  made  in  the  United  States  district 
court  to  punish  the  attorney  and  the  agent  of  the  plain- 
tiff for  contempt  in  violating  the  injunction  order  by 
bringing  the  present  action.  The  learned  judge  of  the 
district  court  was  of  opinion  that  the  bringing  of  this 
action  after  service  of  the  order  would  be  a  contempt, 
but  thai:  proof  of  the  service  of  the  order  upon  the  ac- 
cused parties  had  not  been  made.  He  ordered  a  refer- 
ence to  take  testimony  as  to  the  service.  There  has 
not  been  any  determination  as  to  whether  the  accused 
persons  were  guilty  of  contempt.  Upon  this  it  is  urged 
that  the  persons  were  guilty  of  contempt  in  fact,  and 
that  therefore  the  court  was  right  in  setting  aside  the 
order  of  arrest. 

It  cannot  be  held  that  the  mere  making  of  the  in- 
junction order  stayed  the  plaintiff,  irrespective  of  his 
knowledge  of  it.  And  whether  his  action  was,  in  fact, 
a  violation  of  the  order,  after  his  agents  had  been 
served  with  it,  can  only  be  determined  by  the  court 
who  issued  the  order.  This  court  cannot  say  whether 
the  plaintiff's  course  violated  the  order  of  the  district 
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court  so  as  to  deprive  him  of  what  otherwise  would  be 
a  legal  remedy.  The  possession  and  exercise  of  such  a 
power  would  imply  that  this  court  had  power  to  shield 
the  parties  from  a  subsequent  attempt  to  punish  in  the 
district  court  in  bankruptcy.  It  must  not  be  forgotten 
that,  whatever  efficacy  there  would  be  in  the  injunction 
order  to  annul  the  order  of  arrest,  it  would  affect 
equally  .the  action  itself. 

In  reality,  the  injunction  order  was  not  made  to  be 
applied  to  the  proceedings  themselves  in  the  State 
courts.  The  district  courts  in  bankruptcy  never  de- 
sired to  make  any  mandate  to  the  State  courts.  It  was 
enough  for  them  to  regulate  the  action  of  persons  in 
attempting  to  prosecute  proceedings  in  the  State  court 
during  proceedings  in  bankruptcy.  The  object  was 
sufficiently  secured  by  its  power  to  fine  and  imprison 
any  person  who  should  disregard  the  restraining  order 
after  it  had  been  brought  to  his  notice.  Like  an  in- 
junction in  chancery,  it  did  not  assume  to  pass  upon 
the  merits  of  the  proceeding  enjoined,  as  such  merits 
would  be  adjudged  by  the  jurisdiction  in  which  tbe 
proceeding  was.  It  goes  no  farther  than  forbidding  tbe 
person  to  apply  for  a  particular  remedy  in  another 
court,  and  threatens  with  punishment  if  he  do  apply, 
but  does  not  touch  the  legality  of  the  remedy  obtained 
upon  an  application  in  violation  of  the  injunction.  In 
Kelley  v.  Cowing  (4  Ifill,  266),  Nelson,  Ch.  J.,  said : 
*'  It  is  a  general  mle  that  courts  of  law  will  not  lend 
their  aid  to  enforce  injunctions  from  chancery  ;  nor  do 
they  ordinarily  take  any  notice  of  such  writs  in  the 
course  of  proceedings  in  suits  at  law.  The  case  of  Bart 
V.  Mapes  (1  Hill,  649)  is  an  authority  to  show  that,  if 
the  payees  of  the  note  in  question  had  instituted  a  suit 
in  this  court  against  the  defendant,  we  should  not  have 
received  the  facts  now  set  up  to  avoid  the  effect  of  the 
payment  in  bar  of  the  action,  and  I  do  not  see,  there- 
fore, how  we  can  consistently  say  that  payment  was 
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not  well  made.  We  should  have  allowed  the  plaiatifis 
to  go  on  with  the  salt  and  left  the  court  of  chancery 
to  deal  with  them  as  it  saw  fit,  under  the  particular 
circumstances  of  the  case.  That  court  might  have  ex- 
cased  the  act  and  overlooked  the  breach  of  its  process. 
At  all  events,  we  do  not  assume  the  office  of  determin- 
ing what  shall  or  shall  not  be  the  effect  or  consequences 
of  sQch  a  breach  of  its  process.  .It  is  enough  that  the 
court  of  chancery  possesses  ample  power  to  punish 
any  unwarrantable  interference  with  or  violation  of  its 
mandates,  and  does  not  need  the  aid  of  this  court. 
The  aggrieved  party  has  yet  an  opportunity  to  reach 
the  assignees,  and  may  be  remunerated  for  all  his  dam- 
ages by  the  infliction  of  proper  fines,  if  the  case  be  one 
which,  in  the  ordinary  course  of  proceedings,  and  in 
the  exercise  of  a  sound  discretion,  would  be  regarded 
as  demanding  the  interference  of  the  court  of  chan- 
cery (Hoy  t  V.  Gelston,  13  Johns.  139)/'  I  am  of  opinion, 
therefore,  that  the  injunction  order  did  not  invalidate 
the  application  for  the  order  of  arrest  or  the  order  it- 
self, and  much  less  the  beginning  of  the  action. 

Again,  the  bankruptcy  act  does  not,  propria  mgorCy 
stay  an  action  of  this  kind,  or  forbid  its  being  begun, 
during  the  pendency  of  bankruptcy  proceedings.  Such 
an  operation  is  attributed  by  counsel  to  section  5106, 
U.  S.  Rev.  Stat.  The  words  however,  of  that  section 
would  seem  to  lead  to  a  contrary  result.  They  use  no 
expressions  to  indicate,  that  the  purpose  was  to  deal 
with  the  intrinsic  character  of  the  suit  against  the  bank- 
rupt, or  that  the  intent  was  that  no  suits  should  be 
begun,  as  distinguished  from  being  prosecuted  after 
they  were  begun.  The  inhibition  is  upon  the  creditor 
personally,  viz:  *'No  creditor  whose  debt  is  provable 
shall  be  allowed  to  prosecute  ....  any  suit  at  law  or 
in  equity  therefor,  etc."  If  the  intent  was  that  such 
a  suit  was  not  to  be  valid,  inasmuch  as  it  was  forbidden, 
the  bankrupt  could  protect  himself  by  setting  up  the 
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defense  in  bar  as  against  the  farther  prosecution,  etc. 
It  would  not^  yi  such  case,  be  appropriate  or  signifi- 
cant to  enact  that  no  creditor  shall  be  allowed  to  prose- 
cute, for  the  phrase  implies,  that  if  he  be  allowed  to 
prosecute,  the  prosecuting  will  be  valid  and  effective. 

The  provision  is  not  against  prosecuting  in  general, 
or  any  step  whatever,  but  it  declares  that  the  creditor 
shall  not  "be  allowed  to  prosecute  to  final  judgment." 
A  prosecution  which  is  not  to  final  judgment  is  not,  by 
the  terms,  to  be  disallowed.  The  beginning  of  an  ac- 
tion and  a  preliminary  step  in  it  are  not,  by  the  terms, 
disallowed  to  a  creditor.  At  what  point,  then,  short  • 
of  final  judgment,  do  the  terms  of  the  statute  mean  to 
stay  the  creditor  1  There  the  statute  is  silent.  But  it 
would  seem  clear  that  the  statute,  by  its  own  force,  in- 
dependent of  the  means  of  enforcement  provided  in  the 
subsequent  part  of  the  section,  does  not  mean  that  a 
creditor  shall  not  be  allowed  to  begin  an  action  and 
take  some  further  step, — e.  ^.,  an  order  of  arrest  in  it. 

The  nature  of  the  provision  is  such,  that  it  would 
seem,  that,  so  far  as  the  bankruptcy  act  itself  is  con- 
cerned, the  sole  method  of  enforcing  the  provision  is 
that  which  is  immediately  thereafter  described,  viz. : 
'*and  any  such  suit  or  proceedings  shall,  upon  the 
application  of  the  bankrupt,  be  stayed,  etc."  This  re- 
fers to  an  injunction  order  in  the  court  in  bankruptcy, 
the  force  of  which  we  have  considered. 

I  am  of  opinion,  that  the  statute,  of  its  own  force  did, 
not  stay  the  plaintiff  from  beginning  this  action  and  ob- 
taining the  order  of  arrest. 

There  is  no  intention  of  intimating  that  it  is  not  with- 
in the  power  of  this  court,  or  not  its  duty,  upon  proper 
application,  to  stay  the  proceedings  against  a  person 
who  had  filed  a  petition  in  bankruptcy.  Of  course,  on 
the  other  hand,  it  is  not  intimated  that  it  would  be 
proper  to  stay  the  beginning  of  an  action,  or  the  arrest 
of  the  party,  in  view  of  section  5107. 
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The  general  resalt  may  be  stated,  that  this  caase  of 
action  was  not  waived  ander  the  bankruptcy  act ;  that 
no  provision  of  the  act  made  an  arrest  in  the  action  un- 
lawful, or  forbade  the  beginning  of  the  action  ;  that  the 
fact  that  this  action  was  begun,  and  the  order  of  arrest 
obtained  and  executed  in  contempt  of  an  injunction 
order  of  the  district  court  in  bankruptcy,  would  not 
invalidate  the  proceedings ;  that,  however,  the  parties 
not  having  been  convicted  of  contempt  by  the  district 
court,  this  court  cannot  determine  whether  or  not  there 
was  any  contempt  or  violation  of  the  order. 

The  defendant  had  been  arrested  in  the  action  in  the 
common  pleas,  brought  by  this  plaintiff.  The  arrest 
was  made  by  warrant,  under  the  Stilwell  act.  It  is 
then  argued  that  the  arrest,  in  the  present  action,  was 
illegal,  as  it  was,  as  is  asserted,  on  the  same  ground 
that  supported  the  Stilwell  warrant,  and  that  ^Hhe 
plaintiff's  remedy,  so  far  as  taking  the  defendant  into 
custody,  was  absolutely  exhausted  by  the  first  pro- 
ceeding.' '  The  general  rule,  of  course,  is,  that  no  one 
shall,  for  the  same  cause,  be  twice  vexed.  In  People  v^ 
Tweed  (63  JST.  T.  202),  the  court  of  appeals  said  that 
when  the  action  in  which  the  first  arrest  was  discon- 
tinued, and  there  was  a  second  action  and  arrest  for  the 
same  cause,  it  was  always  a  question  of  fact,  depending 
upon  circumstances,  whether  the  second  action  was 
vexatious.  When  such  is  the  fact,  the  general  rule  is, 
that  the  defendant  shall  not  be  again  arrested ;  other- 
wise he  may  be.  The  exemption  is  not  a  matter  of 
legal  right,  but  is  to  be  determined  by  the  circum- 
stances. In  that  case  the  circumstance  tbat  led  to  the 
discontinuance  of  the  first  action  was  the  final  decision 
of  the  court  of  appeals  against  the  right  to  bring  it  iu 
the  name  of  the  people  of  the  State.  In  this  case  the 
warrant  of  arrest  was  vacated,  by  consent  of  parties, 
because  bankruptcy  proceedings  having  been  begua 
since  the  warrant  was  executed,  the  latter  would  be  set 
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aside  on  motion  (Goodwin  v.  Sharkey,  6  Abb.  If.  8.  64). 
The  assignment,  which  fulfills  the  object  of  the  Stilwell 
act,  would  be  void  against  the  bankruptcy  act.  No 
matter  how  well  founded  or  regular  was  the  warrant, 
the  plaintiff  could  have  no  benefit  from  it,  because  of 
the  voluntary  act  of  the  defendant  in  filing  his  petition 
in  bankruptcy.  This  would  show  that  the  second  pro- 
ceeding was  not  vexatious,  and  also  take  the  case  out 
the  reason  of  the  general  rule. 

Townsend  v.  Nebenzahl  (8  Abb.  If.  O.  427),  is  cited 
as  authority  to  the  contrary.  The  case  there  decided 
was  the  obtaining,  after  judgment,  a  warrant  under  the^ 
Stilwell  act,  where  an  order  of  arrest  had  been  obtained 
in  the  action  and  executed,  and  not  vacated  or  the  de- 
fendant in  any  'way  discharged  therefrom.  The  court 
held  that  the  remedies  were  not  concurrent,  and  could 
not  be  used  at  the  same  time. 

The  order  below  should  be  reversed,  with  $10  costs^ 
and  an  order  entered  denying  the  motion  made  below^ 
-with  $ld  costs. 

BussBLL,  J.,  concurred. 


ERASTUS  BRAINERD,  Respondent,  v.  MARTHA 

WHITE,  ET  AL.,  Appellants. 

LUpendsM — when  not  eanceUd  on  motion — action  on  mcnried  woman^§ 

note. 

In  an  action  on  the  promissory  note  of  a  married  woman,  charging 
her  separate  estate,  etc.,  in  which  judgment  is  asked  that  the  real  es- 
tate of  the  defendant  be  charged  with  the  payment  of  the  note,  a  lie 
pendene  may  be  filed,  and  while  the  action  is  pending  and  undeterm- 
ined, the  court  cannot  cancel  it  on  motion  on  the  ground  that  under 
section  1670  of  the  Code  of  Civil  Procedure  plaintiff  was  not  en- 
titled to  file  such  notice. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Russell,  JJ. 

Decided  December  4,  1882. 


400  BRAINERD  «.  WHITE. 

Appellant's  Points. 

Appeal  by  defendant  White  from  an  order  denying 
her  motion  to  cancel  a  notice  of  lis  pendens j  that  had 
been  filed  in  the  county  clerk's  office  by  the  plaintiff. 

The  complaint  alleged  that  the  defendant  White 
made  her  promissory  note,  etc.,  to  the  defendant  Mani- 
fold, who  indorsed  it,  etc.,  to  the  plaintiff;  that  the 
note  was  given  by  defendant  White  to  defendant  Mani- 
fold in  payment  of  ''an  indebtedness  for  brown  stone 
famished  to  and  work  and  labor  performed  upon  the 
separate  estate  of  defendant  White/'  who  was  a  mar- 
ried woman,  ''at  her  special  instance  and  request,  and 
for  the  benefit  of  said  separate  estate,  and  that  in  and 
upon  said  note  the  said  defendant  White,  in  writing 
expressing  the  consideration,  charged  her  separate  es- 
tate with  the  payment  thereof ";  and  that  defendant 
White  was  the  owner  of  certain  particularly  described 
parcels  of  real  estate  in  the  city  of  New  York.  The 
complaint  demanded  judgment  for  the  amount  of  the 
promissory  note  and  interest,  "and  that  the  said  real 
estate  of  the  said  defendant  White  is  charged  with  the 
payment  thereof,  and  that  the  same  is  a  lien  thereon." 

The  counsel  for  defendant  White  argued  that  the 
present  was  not  an  action  in  which,  under  section  1670, 
Code  of  Civil  Procedure,  a  notice  of  lis  pendens  is  al- 
lowed to  be  filed,  and  that  the  court  had  inherent  power 
to  cancel  a  notice  thus  filed. 

Cephas  Brainerd^  for  appellant. — ^The  allegations  in 
the  complaint  are  only  a  presentation  of  facts  necessary 
to  give  validity  to  the  note,  if  it  had  not  contained  the 
statutory  words  charging  defendant's  separate  prop- 
erty. In  such  an  action  as  this  it  is  not  competent  for 
the  plaintiff  to  file  a  lis  pendens,  and  tie  up  every  lot  of 
land  a  defendant  may  own  (Leitch  v.  Wells,  48  If.  T. 
585).  The  Code  contemplates  a  specific  action  with  ref- 
erence to  a  specific  piece  of  property,  and  such  has 
been  the  doctrine  of  lis  pendens  in  all  its  aspects  for  a 


BRAINERD  v.  WHITB.  401 

Opinion  of  the  Court,  by  Bbdgwick,  Ch.  J. 

hundred  years,  not  only  under  formal  notice,  but  un- 
der notice  presumed  from  the  fact  that  an  action  had 
been  commenced  (Fitzgerald  v.  Blake,  38  Sinjo.  110 ; 
Mills  t>.  BUss,  65  iV.  T.  139). 

Henry  ArdeUj  for  respondent. — ^The  action  not  be- 
ing '^  settled,  discontinued  or  abated,  or  final  judgment 
rendered,"  the  court  has  no  power  to  order  the  lis 
pendens  canceled  {Code  Civ.  Pro,  §  1674). 

A  notice  of  lis  pendens  may  properly  be  filed  in 
action  to  have  a  debt  declared  a  lien  upon  the  separate 
real  estate  of  a  married  woman.  Such  an  action  is  '^  an 
action  affecting  the  title  to  real  property"  (Sanders  v. 
Warner,  2  JT.  7.  Week.  Dig.  507 ;  Wilmot  v.  Meser- 
ole,  41  Super.  Ct.  276). 

By  the  Court. — Sedgwick,  Ch.  J. — I  am  of  opin- 
ion that  the  court  properly  denied  the  motion  to  cancel 
the  notice  of  lis  pendens.  It  is  not  necessary  to  as- 
sert that  in  no  case  would  the  court  have  power  to  can- 
cel a  notice  of  lis  pendens  before  a  settlement,  discon- 
tinuance or  abatement  of  the  action.  It  is  enough  if 
it  have  not  the  power  in  a  case  of  this  kind. 

The  complaint  claims  that,  by  reason  of  the  facts 
therein  stated,  the  plaintiff  is  entitled  to  a  judgment 
that  the  real  estate  of  the  defendant  White  be  charged 
with  the  payment  of  the  promissory  note  alleged  to 
have  been  made  by  her.  It  is  not  material  to  deter- 
mine now  whether  he  has  or  has  not,  by  reason  of  the 
facts,  aright  to  such  a  judgment.  Unless  the  defend- 
ant should  interpose  in  some  comi>etent  way,  if  she 
made  entire  default,  the  plaintiff  could  enter  such  a 
judgment.  Then,  between  them,  it  would  be  res  ad- 
judicata.  The  i)laintiff  has  the  right  to  make  the 
claim,  and  at  least  have  it  litigated.  Such  a  judgment 
would  affect  *'the  title  to  real  property"  (§  1670, 
Code  Civ.  Pro.).    It  would  be  an  incumbrance  upon  it. 

Before  the  statute  requiring  a  notice  of  Us  pendens  to 
be  filed,  in  order  to  give  notice  to  strangers  of  the  ex- 
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istence  of  the  right  claimed  in  the  action,  constrnctive 
notice  was  given  by  the  filing  of  the  bill  of  complaint 
and  beginning  the  suit.  In  this  former  practice  the 
complainant  had  the  benefit  of  notice,  whether  he  after- 
wards succeeded  or  failed,  and  purchasers  took  at  their 
peril.  And  it  may  be  said  that  the  statute,  so  far  as 
real  estate  was  concerned,  only  substituted  for  notice, 
by  mere  filing  and  service  of  subpoena,  the  specific  no- 
tice now  required  to  be  filed,  leaving  strangers,  in  the 
latter  as  in  the  former  case,  to  act  at  their  own  risk. 

In  this  present  case,  |f  the  motion  had  been  granted, 
it  would  have  been  in  consequence  of  the  defendant 
contending  that  the  plaintiff  had  not  l^gal  right  to  have 
the  real  estate  charged,  and  of  the  court  so  holding. 
That  would  have  been  a  determination  of  the  plaintiff's 
cause  of  action  against  him.  If,  at  the  subsequent 
stage  of  the  action,  this  was  followed,  the  issues  would 
practically  be  determined  upon  motion,  instead  of  upon 
trial.  Or,  if  it  were  not  followed,  the  action  might  be 
sustained  and  the  benefit  of  the  notice  gone.  The 
matter  cannot  be  heard  upon  motion. 

Under  section  1670,  the  nature  of  the  judgment 
which  the  action  is  brought  to  recover  is  the  descrip- 
tion of  the  action  in  which  a  notice  of  lis  pendens  may 
be  filed,  and  not  the  validity  of  the  cause  of  action  as 
described  by  the  complaint. 

The  section  mitigates  somewhat  the  supposed  con- 
sequences of  unfounded  claims  of  this  kind.  The  no- 
tice may  be  canceled  if  there  be  unreasonable  neglect 
to  proceed  in  the  action. 

It  may  be  proper  to  add  that  cases  where  the  com- 
plaint does  not,  on  its  face,  make  a  claim  for  a  judg- 
ment that  would  affect  re^  estate,  have  not  been  re- 
f erred  to. 

Order  affirmed,  with  $10  costs. 

FBSEDMANand  BussELL,  JJ.,  concurred. 
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JAMES  MoOALL,  Bbspondbnt,  v.  ARTHUR  B. 
PROAL,  ST  AL.,  Appellants. 

^alse  represerUatioM — Mtatmnent  that  aooownU  ofre  ffoody   impart  and 
effect  of—eoidence  to  ehuwfaUUy, — Tort — waiver  of. 

In  an  action  for  damages  from  false  representations,  whereby  it  waa 
alleged  plaintifE  was  induced  to  advance  a  certain  sum  in  return  for 
an  assignment  of  divers  book  accounts,  together  with  a  note  of  the 
defendant  Proal  of  the  same  amount,  the  alleged  representation 
being  ^*  that  said  accounts  were  perfectly  good"  and  *'  could  and 
would  be  collected  in  time,  to  pay  said  note  before  it  became  due  ;*' 
and  the  proof  being  that  the  defendant  Proal  stated  that  the  ac- 
counts were  good,  giving  his  reasons  for  so  believing,  and  that  the 
defendant  Pool  went  over  the  accounts  one  by  one  with  plain tiil, 
stating  each  man  to  be  good,  except  some  few  as  to  whom  he 
gave  no  opinion. 

Held,  that  defendants  were  entitled  to  a  charge  that  defendant  Pool 
did  not,  as  matter  of  fact,  state  that  all  the  accounts  were  good;  1, 
because  an  allegation  that  an  account  was  represented  to  be  good, 
is  not  supported  by  proof  of  a  representation  that  the  person  charged 
by  the  account  is  good ;  2,  because  he  made  no  representations  what- 
ever, as  to  many  of  the  accounts. 

It  teeme,  that  the  representations  alleged  are  merely  expressions  of 
opinion  ;  but  if  an  action  thereon  can  be  maintained,  it  is  only  on 
the  theory,  that  they  related  to  the  actual  indebtedness  and  pe- 
cuniary solvency,  at  the  tiine  of  the  representations,  of  the  persona 
charged. 

The  testimony  of  a  collector  to  whom  they  were  given,  showing  that 
after  the  use  of  diligence  only  a  small  portion  of  said  accounts  had 
been  paid,  such  testimony  consisting  of  an  account  of  failure  to  get 
replies  from  some,  a  denial  of  liability  from  others,  further  promises 
from  others,  which  were  not  kept,  etc.,  is  not  proof  of  the  falsity  of 
such  representations  ;  and  the  declarations  of  the  parties  to  the 
collector,  are  not  evidence  against  the  defendants,  of  the  truth  of 
the  matters  declared. 

Upon  the  maturity  of  the  above  note,  plaintiff  surrendered  it,  and  ac- 
cepted a  new  one  for  the  same  sum,  less  the  amount  of  the  collec- 
tions made  on  the  accounts,  and  repeated  said  transaction  at  the 
maturity  of  the  new  note. 

Bddf  that  thereby  plaintiff  waived  any  cause  of  action  in  tort  which 
he  may  have  had  upon  the  alleged  false  ropreeentationa. 


404  MoCALL  V.  PROAL. 


Opinion  of  the  Court,  by  Sedgwick,  Ch.  J. 


Before  Sedgwick,  Gh.  J.,  Fbeedman  and  Russell,  J  J. 

Decided  December  4,  1882. 

Appeal  by  defendants  severally  from  jadgment. 
entered  apon  verdict  of  jury. 

The  facts  appear  in  the  opinion. 

J.  T.  LoneQoy^  and  Thomas  F,  WerUwarth^  for 
appellant  Proal. 

F.  JeUenikj  and  John  8.  Davenpartj  for  appellant 
Pool. 

D,  M.  Porter y  for  respondent. 

By  the  Court. — Sedgwick,  Oh.  J. — ^The  action  is 
for  damages  from  false  representations.  The  complaint 
charged  also  fraadnlent  concealment,  in  connection 
with  the  representations.  The  case  went  to  the  jury, 
upon  the  allegations  of  false  representations,  and  a 
verdict  was  not  taken  as  to  the  fraudulent  concealment. 

For  the  purposes  of  this  appeal,  it  is  enough  to  say, 
that  the  alleged  representations  concerned  certain 
accounts,  in  a  livery-stable  business,  against  about 
seventy-seven  persons,  and  were  alleged  to  have  been 
made  to  induce  the  plaintiff  to  give  his  check  for 
$1,393.63,  to  defendant  Proal.  The  complaint  ialleged 
that  the  defendants  '^  told  the  plaintiff  that  said 
accounts  were  perfectly  good, "  and  that  "  said  accounts 
could  be  and  would  be  collected  in  time  to  pay^'  a 
note,  made  in  the  transaction  by  defendant  Proal,  to 
plaintiff. 

On  the  trial,  at  the  close  of  the  testimony,  the  re- 
spective counsel  for  the  defendants,  asked  the  court 
to  charge  that  as  matter  of  fact  the  defendant  Pool 
did  not  represent  all  these  accounts  to  be  good  or 
collectible. 

The  evidence  on  this  point,  was  as  follows.  A 
witness  who  was  outside  of  the  room,  when,  as  plaintiff 
maintained,  the  representations  were  made,  heard  de- 
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fendant  Pool  say,  "I  know  these  to  be  good."  The 
rest  of  his  testimony  showed  that  he  did  not  know  to 
what  Pool  referred  in  this  remark — whether  to  certain 
names,  or  to  all  names,  on  a  list  that  the  witness  only 
supposed  Pool  might  have  had  in  his  hand. 

The  plaintiff  testified  that  Pool  took  the  acconnts 
from  Proal,  and  read  over  a  few  of  the  names ;  that  he 
said  they  were  good  acconnts,  and  he  thought  they 
would  be  paid ;  that  Pool  commenced  to  explain  about 
the  accounts  ;  he  thought  they  were  good,  and  would 
be  collected ;  that  after  a  time,  ''  he  took  the  accounts 
a  second  time  from  Proal,  and  commenced  at  the 
beginning,  and  read  them  through,  one  by  one,  com- 
menting, as  he  read,  upon  each. "  He  would  state, 
"  that  is  good ;  that  man  is  perfectly  good ;"  that  Pool 
continued  reading  the  accounts,  and  in  several  in- 
stances said,  ''  here  is  a  man,  that  I  know  to  be  good ; 
and  he  seemed  to  be  quite  familiar  with  the  accounts, 
all  of  them  except  two  or  three,  and  he  put  particular 
stress  upon  the  quality  of  the  accounts,  and  wished  to 
impress  me,  that  they  were  good. "  On  cross  examina- 
tion the  plaintiff  testified,  that  Pool  again  took  the 
paper,  and  read  over,  a  second  time,  the  list  from  the 
beginning,  and  as  he  read,  he  commented  upon  each 
one ;  *'he  did  not  say,  that  all  the  accounts  were  good, 
but  the  comments  were  all  good ;  there  were  ten  or 
fifteen  names,  maybe,  that  Mr.  Pool,  did  not  seem  to 
know,  the  balance  of  the  names  Mr.  Pool,  seemed  to 
know,  and  commented  upon  them  very  strongly; 
stating  some  of  them  wei^  good,  and  some  he  knew 
to  be  perfectly  good,  and  he  turned,  once  or  twice,  to 
Mr.  Proal,  and  asked  him,  why  he  did  not  take  these 
accounts,  and  collect  them ;  that  he  had  only  to 
present  them." 

The  defendant  Proal  testified,  that  the  plaintiff 
asked  him,  if  the  accounts  were  good,  and  he  told  him 
yes,  and  his  reason  for  believing  that  they  were  all 
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good,  was  partially,  from  his  individual  knowledge, 
and  partially,  from  statements  made  by  others ;  that 
he  believed  them  to  be  all  good. 

In  my  opinion,  an  allegation  that  the  representation 
was,  that  an  account  is  good,  is  not  sustained  by  proof, 
that  the  representation  was,  that  the  person  charged 
by  the  account  was  good.  The  latter  means,  that  the 
person  charged  has  sufficient  pecuniary  resources,  to 
pay  the  account,  but  not  that  the  account  makes  a 
valid  charge.  The  testimony  showed  that,  if  plaintiff 
was  to  be  believed.  Pool  made  statements,  as  to  the 
persons,  who  were  charged  by  the  accounts  severally. 
He  made  none  as  to  the  accounts  in  a  lump.  It  might 
perhaps,  be  properly  held,  that  if  he  spoke  the  same 
thing,  as  to  each,  it  would  be  enough,  to  charge  that  he 
spoke  as  to  them  all.  Then,  as  matter  of  fact,  the  rep- 
resentation of  Pool,  as  to  them  all,  would  only  refer 
to  the  pecuniary  responsibility  of  all  the  persons 
charged ;  of  some,  he,  according  to  the  plaintiff's  testi- 
mony, said  that  they  were  good ;  of  others,  that  they 
were  perfectly  good ;  and  of  the  remainder,  twelve  or 
fifteen  in  number,  he  did  not  know  the  pecuniary 
responsibility.  I  think,  that  the  defendants,  were 
entitled  to  have  it  charged,  that  so  far  as  the  case  was 
affected  by  the  fact,  of  what  Pool  said,  as  matter  of 
fact,  Pool  did  not  represent  that  all  these  accounts 
were  good  ;  because,  first,  his  representations  con- 
cerned only  the  pecuniary  means,  or  standing  of 
the  persons  charged,  and,  second,  the  plaintiff's  case 
showed  that  he  made  no  representation  as  to  twelve  or 
fifteen  accounts. 

The  counsel  further  asked  the  court  to  charge 
*'  that  there  was  no  evidence  of  any  representation  as 
to  Brown's  solvency  on  which  the  plaintiff  relied."  The 
complaint  charged  that  one  of  the  inducements  to 
plaintiff  was  a  representation  that  Brown  was  solvent. 
This  Brown  endorsed  the  note  under  circumstances 
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which  it  is  not  necessary  to  detail.  I  am  of  opinion 
that  it  affirmatively  appears  by  testimony  given  by 
plaintiff,  that  what  Pool  said  as  to  Brown  was  not  any 
inducement  to  the  plaiptiff  to  part  with  his  check.  It 
was  said  to  Proal  after  the  arrangments  were  com- 
pleted, and  the  plaintiff  did  not  rely  on  it.  Moreover, 
what  was  said  did  not  refer  to  Brown's  solvency.  Pool, 
speaking  to  Proal,  told  him  to  get  Brown's  indorsement 
on  the  note,  so  as  to  make  good.  This  evidently  re- 
ferred to  having  an  indorsement  for  the  purpose  of 
procuring  a  discount. 

The  court  refused  to  charge,  as  asked  in  these  two 
instances,  and  exceptions  were  taken.  The  charge  as 
made  did  not  embody  the  matters  referred  to  in  the 
requests.  For  these  reasons,  I  think  there  should  be  a 
new  trial. 

If  an  action  will  lie  for  a  representation  that  ac* 
counts  of  this  kind  could  be  and  would  be  collected 
within  a  certain  time,  which  is  the  representation  al- 
leged in  the  complaint,  it  could  be  supported  only  on 
the  theory,  that  such  a  representation  was  a  statement 
of  existing  facts  as  to  the  character  of  the  accounts  as 
they  existed,  at  the  time  of  the  representations,  such 
as  that  the  persons  were  then  solvent  or  pecuniarily  re- 
sponsible, and  that  they  were  actually  indebted  for 
the  matters  charged.  My  opinion  is  that  the  alleged 
representations  are  not  statements  of  fact,  but  are  ex- 
pressions of  opinion.  At  least,  the  plaintiff  would  be 
bound  to  prove  the  falsity  of  the  representations  by 
showing  that  the  persons  were  not  solvent  or  pecunia- 
rily responsible,  or  that  they  were  not  indebted.  The 
proof  on  this  point  consisted  of  the  facts,  that  about 
two  hundred  and  ninety  dollars  of  the  accounts  had 
been  collected ;  that  the  bank  of  which  defendant  Pool 
was  president,  and  to  which  the  accounts  had  been 
given  for  collection,  had  collected  no  other  sum,  and 
that  a  collector  in  whose  hands  the  accounts  were 
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finally  placed,  after  the  use  of  what  might  have  been 
found  to  be  diligence  by  tbe  jury,  collected  no  mora. 

His  testimony  on  this  point  consisted  of  an  account 
of  his  failure  to  get  replies  from  some,  a  denial  of  lia- 
bility from  others,  further  promises  from  others,  which 
were  not  kept.  This  did  not  show  that  the  parties 
were  not  solvent,  or  without  means  to  pay,  or  not  in- 
debted. And  the  declarations  of  the  parties  to  the  col- 
lector, were  not  evidence  against  the  defendants  of  the 
truth  of  what  was  declared. 

At  the  time  of  the  representations,  when  plaintiff 
gave  his  check  to  defendant  Proal,  he  received,  beside 
the  benefit  of  the  assignment  of  the  accounts,  a  note  of 
tbe  defendant  Proal  at  three  months.  At  the  maturity 
of  the  note,  an  amount  of  about  $200,  that  had  been 
collected  on  the  accounts,  was  applied  to  the  note,  and 
a  new  note  made  by  Proal,  at  three  months,  was  taken 
by  the  plaintiff.  Again,  at  the  maturity  of  the  second 
note,  a  third  note  by  Proal  was  taken  by  the  plaintiff. 

When  the  first  note  was  taken,  the  plaintiff  had  an 
election  between  reliance  on  the  cause  of  action  for 
false  representations  or  on  the  cause  of  action  upon 
the  contract  of  the  promisory  note.  If  he  knowingly 
received  the  benefit  to  any  extent  of  the  contract,  he 
waived  the  right  of  action  in  tort. 

The  complaint  alleged  as  part  of  the  statements  of 
the  defendants,  that  the ''said  accounts  could  be  and 
would  be  collected  in  time  to  pay  the  said  note  before 
the  same  became  due,"  and  the  other  representation 
that  "the accounts  were  perfectly  good,"  in  the  mean- 
ing of  the  complaint,  is  to  be  restrained  to  the  charac- 
ter of  the  accounts  that  would  insure  their  collection 
in  time  to  pay  the  note.  When  the  first  note  became 
due,  and  again,  the  second,  it  appeared  to  the  plaintiff, 
and  he  must  have  known,  that  within  the  meaning  of 
the  complaint,  the  accounts  were  not  good,  and  could 
not  be  collected  within  three  months.      Knowing  this^ 
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he  acted  upon  the  note  he  first  received,  parted  with  it 
to  defendant  Proal,  and  took  the  second  note.  In  do- 
ing this,  he  affirmed  what  he  might  have  avoided,  and 
waived  his  right  to  proceed  for  the  tort. 

I  am  of  the  opinion  that  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  of  the  ap- 
peal to  the  appellant  to  abide  the  event. 

Fbeedman  and  Russell,  JJ.,  concurred. 


JACOB  LORILLARD,  Respondent,   v.  WILLIAM 
P.  CLYDE  AND  B.  F.  CLYDE,  Appellants. 

I.  Bes  adjudicata. 

1.  Fraiced  issues,  ybbdict  thereon,  and  judgment  on  verdict 
— ^when  they  will  not  operate  as  res  adjudicata. 

1.  The  verdict  alone  will  not. 

2.  The  verdict  of  the  jury  on  such  of  the  framed  issues  as  are 
outside  the  issues  joined  by  the  pleading,  and  immaterial  to 
them,  and  upon  which  the  controversy  did  not  turn,  coupled 
with  a  judgment  adjudicating,  among  other  things,  in  ac- 
cordance with  the  verdict  of  the  jury  on  these  issues,  will 
not  conclude  the  parties  as  to  the  matters  thus  found  and  ad- 
judicated. 

Before  Sedgwick  and  Freedman,  JJ. 

Decided  December  4,  1882. 

Appeal  by  defendants  from  a  judgment  in  favor  of 
plaintiff,  entered  on  a  verdict  of  a  jury,  as  directed  by 
the  court. 

The  action  was  upon  an  agreement  between  the  par- 
ties, in  which  a  iirm,  of  which  appellant  was  one  part- 
ner, agreed  to  '*  guarantee  Jacob  Lorillard,"  the  plain- 
tiff, "a  dividend  of  not  less  than 7  per  cent,  per  annum 
for  seven  years"  upon  certain  stock  in  an  incorporated 
company,  to  be  taken  by  plaintiff  under  the  agreement, 
which  provided  that  the  company  was  to  be  formed  Id 
the  future. 
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The  particalars  of  this  agreement  are  stated  in  the 
opinion  of  the  court  of  appeals  in  Lorillardu  Clyde. 
(86  iT.  r.  387). 

The  defense  was  that  the  agreement  was  void  as 
against  pnblic  policy,  in  that,  as  alleged,  it  contem- 
plated that  the  corporation  should  be  formed  with  less 
than  seven  boria  fide  corporators ;  that  the  directors, 
other  than  William  P.  Clyde  and  Jacob  LoriUard,  should 
not  be  bona  fide  stockholders ;  that  such  other  persons 
should,  ''  after  its  issue  to  them,"  transfer  their  stock  to 
William  P.  Clyde  &  Co. ;  that  the  names  of  the  persons 
should  remain  on  the  stock  book  as  stockholders,  but 
their  stock  and  the  votes  of  those  who  were  directors 
were  to  be  controlled  by  William  P.  Clyde  &  Co. 

The  evidence  to  sustain  this  defense  was  a  record  of 
certain  proceedings,  particularly  described  in  the 
opinion. 

The  court  directed  a  verdict  in  favor  of  plaintiff. 

Boardman  <fe  Boardman^  attorneys,  and  8.  O.  Board- 
man^  of  counsel,  for  appellants,  on  the  questions  dis- 
cussed by  the  court,  argued : — I.  The  plaintiff  and  de- 
fendant in  the  preseDt  action,  having  been  respectively 
plaintiff  and  defendant  in  the  action  brought  in  the  su- 
preme court  to  dissolve  the  corporation,  every  question 
determined  in  that  action  is  res  adjttdica^a  as  between 
them,  and  the  findings  of  the  jury  and  judgment  there- 
in are  conclusive  evidence  against  both,  as  to  all  matters 
therein  litigated  (Doty  v.  Brown,  4  If,  F.  71 ;  Ghardner 
V.  Bucksbee,  3  Cow.  120  ;  Wood  v.  Jackson,  8  Wend.  9 ; 
Birkhead  v.  Brown,  5  Sand/.  134 ;  Kingsland  o.  Spald- 
ing, 3  Barb.  Ch.  341).  (a)  The  action  to  dissolve  the 
corporation  was  one  in  which  the  defendants  were,  un- 
der the  provisions  of  the  constitution,  entitled  as  of 
right  to  a  trial  by  jury  (Attorney-Q-eneral  v.  Utica  In- 
surance Co.,  2  Johns.  Ch.  370 ;  People  v,  Albany  & 
Susquehanna  R.  R.  Co.,  67  N.  Y.  161).  {b)  In  such 
actions  the  answers  by  the  jury  to  issues  framed  are, 
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by  express  statute,  made  conclusive  on  the  parties  and 
binding  on  the  court.  They  cannot  be  set  aside  or 
disapproved  by  the  court,  as  can  be  done  when  the 
court,  in  cases  in  which  the  parties  are  not  entitled  as 
of  right  to  a  jury  trial,  sends  certain  issues  to  a  jury  in 
order  to  have  the  benefit  of  the  jury's  findings  on  a  dis- 
puted question  of  fact.  Section  970  of  the  Civil  Code 
provides :  *'  Where  a  party  is  entitled  by  the  constitu- 
tion, or  by  express  provision  of  law,  to  a  trial  by  a  jury, 
of  one  or  more  issues  of  fact,  in  an  action  not  specified 
in  section  968  of  this  act,  he  may  apply  upon  notice,  to 
the  court  for  an  order,  directing  all  the  questions,  aris- 
ing upon  those  issues,  to  be  distinctly  and  plainly  stat- 
ed for  trial  accordingly.  Upon  the  hearing  of  the  ap- 
plication, the  court  must  cause  the  issues,  to  the  trial 
of  which,  by  a  jury,  the  party  is  entitled,  to  be  distinctly 
and  plainly  stated.  The  subsequent  proceedings  are 
the  same,  as  when  questions,  arising  upon  the  issues, 
are  stated  for  trial  by  a  jury,  in  a  case  where  neither 
party  can,  as  of  right,  require  such  a  trial ;  except  that 
the  finding  of  the  jury,  upon  each  question  so  stated, 
is  conclusive  in  the  action,  unless  the  verdict  is  set  aside 
or  a  new  trial  is  granted." 

II.  In  the  case  at  bar,  the  agreement  provides  that 
the  exclusive  control  of  the  corporation,  the  manage- 
ment of  its  business,  and  commissions  of  two  and  half 
and  five  per  cent,  shall  be  given  to  the  defendants,  and 
that  it  should  purchase  specific  property  at  fixed 
prices  and  assume  specific  liabilities.  It  is  submitted 
the  agreement  sued  on  is  illegal  and  void  as  against 
public  policy  and  cannot  be  enforced,  although  the 
plaintiff  may  have  performed  his  part  (Gray  v.  Hook, 
4  N.  r.  449  ;  Perkins  v.  Savage,  15  Weiid.  412 ;  Knowl- 
ton  V.  Congress  Springs  Co.,  57  JV.  T,  618 ;  Card  v. 
Hope,  2  Barn.  &  Cress,  661 ;  approved  in  Ward  v.  Ruck- 
man,  36  N.  T.  93 ;  Fort  Edward  Plank  R.  Co.  v.  Payne, 
16  N.  Y.  583 ;  Bliss  v.  Mattison,  45  N,  7.  22). 
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Horace  Barnard^  attorney,  and  of  counsel  for  res- 
pondent, argaed : — ^The  only  defense  pu  t  forth  by  the 
defendants  issetnp  in  the  production  of  the  judgment- 
roll  in  the  action,  entitled:  '*The  People  of  the  State 
of  New  York  and  Jacob  LoriUard  against  the  Phila- 
delphia and  New  York  Steam  Navigation  Company, 
Wm.  P.  Clyde  and  others."  The  plaintiff  in  this  ac- 
tion is  not  bound  by  the  findings  in  that.  The  issues 
were  not  raised  by  the  pleadings,  were  not  litigated  by 
the  plaintiff,  and  he  cannot  be  bound  by  any  findings 
made  by  consent  or  stipulation  of  the  attorneys  (Camp- 
bell V.  Consalus,  25  N.  T.  613  ;  Jarvis  v.  Driggs,  69  Id. 
146,  147). 

By  the  Court. — SEDawiOK,  Ch.  J. — On  the  trial, 
the  counsel  for  defendants  claimed  that  the  defense  of 
the  illegality  of  the  agreement  complained  upon  was 
res  adjudicata  between  the  parties,  in  an  action  for- 
merly determined  by  the  supreme  court.  The  record 
in  the  action  was  produced.  The  plaintiff  was  The 
People  of  the  State  of  New  York,  against  The  Phila- 
delphia &  New  York  Steam  Navigation  Company, 
William  P.  Clyde,  Benjamin  Betts,  John  A.  Leslie  and 
Amos  Rogers. 

The  complaint  alleged  that,  on  June  10,  1874,  the 
individual  defendants  and  others  executed  articles  of 
association  to  form  a  company  under  the  act  for  the  in- 
corporation of  companies  formed  to  navigate  the  ocean, 
&c.,  passed  April  12,  1852,  and  other  amendatory  acts  ; 
that  the  certificate  of  incorporation  was  duly  filed  ;  that 
it  provided  that  the  points  between  which  the  company 
was  to  navigate  its  vessels  were  Philadelphia  and  New 
York,  and  also  that  William  P.  Clyde,  Jacob  LoriUard, 
Benjamin  Betts,  Amos  Rogers  and  John  A.  Leslie 
should  constitute  the  board  of  directors  for  the  first 
year ;  that,  at  a  meeting  for  the  organization  of  the 
board  of  directors,  the  last  named  persons  acted  as  di- 
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rectors,  and  that  the  officers  of  the  company  were  then 
chosen  ;  that,  at  this  meeting,  William  P.  Clyde  &  Co., 
agents  of  the  company,  were  made  the  agents  and  man- 
agers of  the  company's  business,  to  be  paid  specified 
commissions ;  that,  at  the  time  of  the  execution  of  the 
articles,  five  of  the  "said  incorpomtors "  were,  and 
afterwards  continued  to  be,  clerks  of  WiUiam  P.  Clyde 
&  Co. ;  that  each  of  the  said  clerks  was  noted  on  the 
subscription  book  of  said  company  as  having  sub- 
scribed for  one  share  of  its  stock,  of  the  par  value  of 
flOO,  ''but  that  soon  afterwards  "  the  said  William  P. 
Clyde  required  the  five  clerks  to  indorse  upon  the  cer- 
tificates, respectively,  "  an  irrevocable  assignment  and 
transfer"  of  the  stock  in  blank  as  to  the  assignee,  and 
at  the  same  time  took  possession  of  such  indorsed  cer- 
tificates, and  had  for  several  years  retained  control  of 
the  certificates;  that,  "by  such  indorsement  and  de- 
livery, as  aforesaid,  they  parted  with  their  legal  and 
equitable  title  to  the  said  shares  of  stock,  by  which 
said  Benjamin  Betts,  &c.,  the  clerks,  no  longer  contin- 
ued to  be  either  the  legal  or  equitable  owners  of  said 
five  named  shares  of  the  par  value,  &c.,  within  the  mean- 
ing of  the  statute,  Ac";  "that,  up  to  this  date,  such 
shares  are  the  only  ones  standing  in  the  name  of  such 
clerks  on  the  book  of  said  company";  that  the  efifect 
of  such  transfer  was  to  "  knowingly  reduce  "  the  num- 
ber of  "actual  bonaflde^^  shareholders  below  the  num- 
ber required  by  law  to  constitute  such  a  company; 
that  "  such  a  condition  of  affairs  has  privately  continued 
for  several  years,  and  that  there  have  not  been  a  suf- 
ficient number  of  lawful  stockholders  or  directors,  since 
such  transfers  and  assignments  as  before  mentioned, 
to  constitute  a  board  of  five  directors,"  as  required  by 
law  ;  that  the  "  effect,  purpose  and  intent  of  the  said 
transfers  and  assignment"  by  the  persons  specified, 
"  and  their  subordinate  positions  in  the  hire  and  em- 
ploy of  William  P.  Clyde  &  Co.,  was  to  enable  Wil- 
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liam  P.  Clyde,  president  of  the  company,  and  his 
father,  who  was  a  stockholder,  to  obtain  complete 
control  of  the  company,  to  the  advantage"  of  said 
Clyde,  and  in  fraud  of  the  rights  in  said  company 
of  any  other  bona  fide  and  lawful  stockholders ; 
that  persons  named,  being  the  clerks  already  speci- 
fied, had  unlawfully  combined  to  manage  the  affairs 
of  the  corporation  in  the  interest  of  William  P. 
Clyde  &  Co.,  "and  in  fraud  of  the  rights  of  Jacob 
Lorillard,  the  principal  stockholder,  and  in  violation  of 
the  statute";  that,  contrary  to  the  statute,  there  had 
never  been  an  annual  or  any  election  held  by  the 
stockholders,  or  stockholders'  meeting  called ;  that,  in 
fraud  of  the  rights  of  Jacob  Lorillard,  vice-president, 
director  and  principal  stockholder,  a  directors'  meeting 
was  held,  and  it  was  then  and  there  resolved  that  two 
steamers  be  taken  from  the  line  between  Philadelphia 
and  New  York  and  run  between  Philadelphia  and  Bos- 
ton, or  any  other  ports  that  might  be  for  the  interest  of 
the  company  ;  that  this  resolution  was  contrary  to  the 
articles  of  the  association  and  of  the  express  objects  of 
its  formation ;  that  said  William  P.  Clyde,  as  presi- 
dent, had,  in  other  respects  specified,  used  the  property 
of  the  company  in  a  manner  that  was  in  violation  of 
the  articles  of  association ;  that,  in  violation  of  the 
statute,  no  certificate  by  the  said  William  P.  Clyde,  as 
president,  and  a  majority  of  the  directors,  stating  the 
amount  of  the  capital  stock,  and  that  the  same  had 
been  paid  in,  was  ever  filed;  that  the  company  had 
been  for  more  than  a  year  insolvent. 

The  complaint  further  alleged,  by  way  of  recapitu- 
lation, ^'and  as  they  have  hereinbefore  in  substance 
alleged  and  complained,"  that  ^'  the  private  assign- 
ment and  transfer  by  the  said  Betts,  &c.,  of  their  single 
shares  of  stock  in  said  corporation,  left  said  corpora- 
tion without  the  number  of  stockholders  requisite  under 
the  statute  incorporating  it  to  carry  on  its  business^ 
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and  that  they  are  not  now  lawf ally  directors  in  said  " 
company. 

The  complaint  asked  jndgment  that  the  charter  of 
the  company  be  vacated,  its  corporate  existence  an* 
nulled  and  the  corporation  be  dissolved,  and  that  a 
receiver  be  appointed,  &c. 

The  complaint  was  verified  by  Jacob  Lorillard,  now 
the  plaintiff  here. 

The  defendants,  the  company,  William  P.  Clyde 
and  John  A.  Leslie  answered.  The  answer  denied 
many  of  the  allegations  of  the  complaint ;  it  admitted 
that  the  indorsement  upon  the  certificates  charged  in 
the  complaint  had  been  made  as  charged,  but  dpnied 
^^  that  the  intention  was  that  any  of  such  parties  should 
part  with  their  legal  title  to  such  shares  until  a  trans* 
fer  on  the  books  was  so  made,  or  that  any  of  the  par- 
ties ceased  to  be  shareholders  in  said  company  until 
and  by  such  transfer  on  the  books  of  the  company,  or 
that  they  ceased  to  be  the  legal  owners  of  said  stock 
until  such  transfer.'*  The  answer  alleged  that  Jacob 
Lorillard  and  William  P.  Clyde  &  Co.  entered  into  the 
agreement,  which  is  now  the  subject  of  this  action ; 
that  said  company  was  formed  pursuant  to  said  agree- 
ment, and  mainly  under  the  advice  of  said  Lorillard  ; 
that  all  the  names  of  the  stockholders  and  directors 
were  selected  by  agreement  between  said  Lorillard  and 
said  William  P.  Clyde  &  Co. ;  that  it  was  contemplated 
by  the  agreement  that  the  vessels  of  the  company 
should  be  employed  on  other  routes  than  between  Phil- 
adelphia and  New  York ;  that  it  was  supposed  that 
the  words  of  the  articles  would  allow  such  employ- 
ment, and  if  there  had  been  any  violation  of  the  stat- 
ute in  this  regard,  it  was  unintentional  and  inadver- 
tent ;  that  the  action  had  been  brought  on  the  ^^  relation 
or  information ''  of  the  said  Jacob  Lorillard,  who  has 
an  'interest  in  the  questions  involved  in  this  action  "; 
that  Lorillard  had  retained  counsel  to  prosecute  the^ 
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action,  and  had  indemnified  the  People  as  plaintiff 
against  the  costs  and  expenses  of  the  action.  The  an- 
swer continued :  '^  These  defendants  aver  that  there  is 
a  defect  of  parties  in  this  action,  in  this,  that  the  said 
Jacob  Lorillard  has  not  been  joined  with  the  People  as 
a  party  plaintiff.  They  further  allege  that  he  is  a  nec- 
essary party  to  this  action,  either  as  plaintiff  or  de- 
fendant."    The  answer  was  verified  June,  1879. 

On  January  15,  1880,  issues  were  framed  for  a  trial 
before  a  jury.  Among  these  issues  were  the  following : 
First.  Was  the  corporation  defendant  created,  organized 
and  conducted  in  good  faith  for  the  legitimate  purposes 
contemplated  by  the  acts  of  the  legislature,  specified 
in  section  2  of  the  complaint  f  Second.  Was  said  corpo- 
ration defendant  created,  organized  and  conducted  with 
the  real  design  and  for  the  sole  purpose  of  enabling 
Jacob  Lorillard  and  William  P.  Clyde  &  Co.,  through 
the  forms  of  law,  and  in  the  guise  of  a  corporation,  to 
carry  on  and  conduct  a  private  enterprise,  which  was, 
in  truth  and  in  fact,  a  partnership  or  joint  adventure 
between  said  Lorillard,  on  the  one  part,  and  the  said 
William  P.  Clyde  &  Co.  (of  the  other  part),  and  thus 
of  using  the  said  acts  of  the  legislature  to  evade  the  per- 
sonal liability  attaching  to  partnerships  or  joint  adven- 
tures? Third.  Were  there  seven  honajide  corporators, 
and  five  bona  fide  directors  of  said  corporation  defend- 
ant, as  required  by  law  ?  Fourth.  Were  the  directors 
of  said  corporation  defendant,  other  than  William  P. 
Clyde  and  Jacob  Lorillard,  hoTia  fide  stockholders 
therein,  as  required  by  law  ?  Fifth.  Was  the  share  of 
stock  of  said  corporation  which  was  issued  to  each  of 
the  .  .  .  five  corporators  and  three  directors  (other 
than  William  P.  Clyde  and  Jacob  Lorillard)  so  issued, 
and  was  the  power  of  attorney,  in  blank,  authorizing  a 
transfer,  etc.,  signed  by  said  persons  .  .  and  by  them 
delivered  to  William  P.  Clyde  with  the  real  design  and 
for  the  purpose  in  fact,  of  giving  said  persons  the  ap- 
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I)earano6  of  owning  a  share  of  said  stock,  when  in  truth, 
each  of  said  shares  was  well  understood  by  them  to  be, 
and  in  reality  was,  the  property  of  Willian  P.  Clyde, 
or  William  P.  Clyde  &  Co.,  and  thus  of  apparently 
complying  with,  but  actually  evading  the  provisions  of 
said  act  of  the  legislature  specified  in  the  second  section 
of  the  complaint,  etc.;  and  was  it  also  in  execution 
of  the  purpose  specified  in  the  ''second'^  question? 
Seventh.  Was  the  appointment  of  William  P.  Clyde 
&  Co.,  as  the  agents  of  said  corporation,  etc.,  so  made 
in  execution  and  fulfillment  of  the  contract . .  .  referred 
to  in  the  pleadings,  etc.,  and  was  the  corporation,  pur- 
suant to  said  contract,  etc.,  thereafter  exclusively  man- 
aged by  said  William  P.  Clyde  &  Co.,  and  was  such 
appointment  and  exclusive  management  .  .  .  part  and 
parcel  of  the  methods  adopted  to  enable  said  Lorillard 
and  William  P.  Clyde  &  Co.  to  effect  the  purpose 
specified  in  the  second  question,  and  in  execution 
thereof  1 

There  were  many  other  issues  framed,  but  such  as 
have  been  stated,  will  present  the  question  that  is  to 
be  answered. 

On  February  24,  1880,.  an  order  was'allowed  ^^that 
Jacob  Lorillard  be  made  a  party  plaintiff  in  this  action, 
with  the  People,  the  defendants,  except  Amos  Rogers, 
hereby  stipulating  in  open  court,  that  upon  said  Loril- 
lard being  made  a  party,  to  consent  to  a  summary 
amendment  of  all  the  proceedings  herein,  by  inserting 
the  name  of  said  Lorillard,  as  a  party  plaintiff,  and 
every  issue  and  proceeding  to  remain  unaltered,  except 
in  said  amendment,  and  without  prejudice  to  the  pro- 
ceedings already  had." 

The  present  plaintiff,  Lorillard,  was  not  a  party  to 
this  order.  The  record  doe^  not  show  that  any  amend- 
ments to  the  pleadings  were  made,  to  show  how  or  why 
he  was  party  plaintiff,  or  what  was  his  interest  in 
the  litigation ;    nor  was  any  judgment  against  him 
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asked.  He  did  not  take  part  in  any  proceeding  nntil 
June  2,  1880.  In  the  jadgment-roll  appears  a  certifi- 
cate of  the  jndge,  before  whom  the  framed  issues  were 
tried  by  the  jury.  Before  the  certificate  begins  is  a 
statement  as  follows:  ^* Entered  that  Jacob  Lorillard 
appeared  and  was  made  a  party  plaintiff,  under  the 
order  of  the  court,  and  moFes  with  the  People,  the  liti- 
gation on."  Then  by  the  certificate  it  appears  that  to 
the  first  issue  as  framed,  the  jury  answered,  No ;  to 
the  second,  Tes;  to  the  third  and  fourth,  No;  to  the 
fifth.  Yes,  and  to  the  seFenth,  Tes.  Upon  the  verdict, 
etc.,  judgment  was  entered,  which  recited:  *^It  having 
been  established  in  this  action:  First,  that  the  defend- 
ant corporation.  The  Philadelphia  &  New  York  Steam 
Navigation  Company,  has  offended  against  the  provi- 
sions of  the  act  creating  it.  Second,  that  it  has  violat- 
ed the  provisions  of  law,  to  wit :  the  third  and  seventh 
sections  of  chapter  288  of  the  act  entitled  ^^  An  Act  for 
the  incorporation  of  companies  formed  to  navigate  the 
ocean  by  steamships,"  passed  12th  April,  1852,  by 
which  said  defendant  corporation  has  forfeited  its  char- 
ter by  abuse  of  its  powers.  Third,  that  it  has  exercised 
a  franchise  or  privilege  not  confewed  by  law,  "and 
aft'Cr  hearing  counsel  for  the  defendants,  and  counsel 
for  the  People,  and  on  motion  of  the  attorney-general," 
it  is  ordered,  adjudged  and  decreed  that  the  defendant 
coriK)ration    .     .    be  and  hereby  is  dissolved." 

In  considering  whether  this  judgment  was  conclu- 
sive as  to  any  issue  in  the  present  case,  it  is  first  to  be 
noticed  that  the  effect  of  making  the  present  plaintiff 
a  plaintiff  in  that  action  would  extend  no  further,  at 
the  utmost,  than  to  bind  him  by  the  determination  to 
be  made  between  the  People  and  the  defendant  of  the 
issues  framed  by  the  complaint  and  answer.  A  scru- 
tiny of  those  issues  will  show  that  the  People  did  not 
claim  that  the  corporation  was  formed  in  an  unlawful 
manner,  or  anything  in  respect  to  an  alleged  cause  of 
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forfeiture,  which  rested  upon  the  illegality  of  the 
agreement,  or  the  intent  with  which  it  was  made,  or 
upon  anything  being  done  in  pursuance  of  the  agree- 
ment. The  complaint  did  not  claim  that  the  clerks  of 
Clyde  &  Co.  were  not  owners  of  the  stock  that  had 
been  issued  to  them,  and  which  made  them  sharehold- 
ers and  qualified  to  become  directors,  but  only  claimed 
that  sometime  afterwards  the  certificates  of  stock  were 
ielivered  to  William  P.  Clyde  &  Co.,  with  a  power  of 
Attorney,  in  blank,  indorsed,  and  that  from  that  time 
they  ceased  to  be  shareholders,  or  qualified  to  be  or  re- 
juain  directors. 

The  complaint  did  not  rest  upon  the  illegality  of 
#he  agreement.  It  is  not  to  be  intended,  that  Loril- 
ard,  when  made  a  plaintiff,  meant  to  allege  that  the 
igreement  was  unlawful,  or  that  as  the  defendants 
ilaimed  that  there  was  no  cause  of  forfeiture,  they 
j>roffered  an  issue  to  maintain  that  the  agreement, 
^hich  they  averred  led  to  the  formation  of  the  corpo- 
ration, was  illegal. 

The  conclusion  seems  to  be  irresistible  that  the 
i^aestions  framed  for  the  jury  went  outside  of  the 
issues  formed  by  the  pleadings.  The  pleadings  formed 
no  issue  as  to  whether  the  corporation  was  created  in 
good  faith,  as  asked  in  the  first  framed  issue.  Nor 
did  they,  as  to  whether  the  corporation  was  created, 
organized  or  conducted  with  the  sole  purpose  of  en- 
abling Lorillard  and  William  P.  Clyde  and  Co., 
through  the  forms  of  law  and  in .  the  guise  of  a  cor- 
poratioa,  to  carry  on  what  was  in  fact  a  private  enter- 
prize,  in  the  nature  of  a  partnership  or  joint  adventure, 
as  was  asked  in  the  second  framed  issue.  The  third 
and  fourth  framed  issues,  asked  whether  there  were 
seven  bona  fide  corporators,  and  five  bona  fide  direc- 
tors as  required  by  law,  and  whether  the  directors,  who 
were  the  clerks  of  Clyde  and  Company,  were  bona  fide 
stockholders.    The  time  referred  to  is  indefinite ;  and 
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it  most  be  presumed  that  it  referred  to  the  time  when 
the  complaint,  as  part  of  its  caase  of  aotion,  stated  they 
ceased  to  be  shareholders,  which,  we  have  seen  was  af* 
ter  the  formation  of  the  company.  So,  also,  the  fifth 
framed  issae  asked  whether  the  shares  had  been  deliv- 
ered or  issued  to  the  directors,  who  were  clerks,  with 
the  real  design  and  for  the  purpose  in  part  of  giving 
an  appearance  of  owneinship  in  the  stock,  when  in 
truth  the  stock  remained  the  property  of  Wm.  P. 
Clyde  &  Co.,  and  whether  it  was  in  execution  of  the 
purpose  specified  in  the  second  question.  The  com- 
plaint, as  has  been  already  pointed  out,  made  no  claim 
that  the  directors  referred  to,  were  not  the  owners  of 
the  shares  upon  the  certificates  being  issued  to  them, 
nor  that  the  transfer  was  in  execution  of  the  purpose 
referred  to.  It  must  also  be  said,  that  the  seventh 
question,  as  to  whether  the  appointment  of  William  P. 
Clyde,  as  agent  of  the  corporation,  was  made  in  fulfill- 
ment of  the  agreement,  referred  to  an  allegation  of  the 
answer  mad^e  for  the  purpose  of  showing  that  the  char- 
ter was  not  to  be  forfeited,  but  did  not  refer  to  any 
issue  made  as  to  the  illegality  of  the  agreement.  And 
again,  no  issue  was  made  by  the  pleadings  as  to 
whether  or  not  the  agreement  was  made  with  the 
intent  of  consummating  or  executing  it,  in  violation  of 
the  statute. 

To  determine  whether  any  issue  in  this  case  was 
determined  by  the  former  proceeding,  the  substance 
and  not  the  form  of  the  proceeding  must  be  considered 
(Palmer  v.  Hussey,  87  JV.  Y.  303).  It  must  have  been, 
that  in  the  case  by  the  People,  on  the  issues  actually 
framed,  there  was  no  purpose  of  determining  as  to 
whether  the  agreement  was  void  on  its  face  or  by  its 
actual  intent.  It  would  be  another  question,  as  to 
whether  the  agreement  was  not  a*  piece  of  evidence, 
relative  to  the  intent  with  which  the  things  complained 
of  were  done.    But  in  that  case,  the  agreement  and 
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its  quality,  would  only  be  looked  at  as  circumstantial 
eFidence.  There  is  no  rule,  that  inferences  from  testi- 
mony in  a  former  proceeding,  constitute  an  estopi)el 
in  a  subsequent  case,  when  the  same  testimony  is 
given.  In  substance,  then,  the  matters  referred  to  in 
the  framed  issues  that  have  been  examined,  were  at 
the  best,  pieces  of  evidence,  as  to  the  issue  actually 
framed. 

It  further  appears,  from  the  issue  framed  by  the 
pleadings,  that  it  was  an  immaterial  matter,  whether 
the  agreement  was  valid  and  with  valid  intent,  or  the 
reverse.  As  we  have  seen,  the  parties  made  no  issue 
but  that,  in  its  original  formation,  the  corporation  had 
a  lawful  origin.  The  matters  that  were  complained  of, 
as  happening  subsequent  to  the  formation,  were  im- 
I)eached  for  the  existence  of  certain  things,  and  the 
doing  and  intent  of  certain*  acts,  at  this  subsequent 
time.  Evidently,  although  the  agreement  and  intent 
of  the  agreement,  might  be  received  in  evidence,  for 
certain  purposes,  an  adjudication  as  to  them,  was  not 
called  for  by  a  necessity  to  adjudicate  upon  the  real 
issue,  but  would  be  immaterial  whether  found  one  way 
or  the  other.  "A  judgment  is  conclusive  upon  the 
parties  thereto,  only  in  respect  to  the  grounds  covered 
by  it,  and  although  a  decree  in  express  terms,  purports 
to  affirm  a  particular  fact  or  rule  of  law,  yet,  if  such 
fact  or  rule  of  law,  was  immaterial  to  the  issue,  and  the 
controversy  did  not  turn  upon  it,  the  decree  will  not 
conclude  the  parties  in  reference  thereto"  (Woodgate 
V.  Fleet,  44  JST.  T.  14  ;  citing  People  v.  Johnson,  38  iV. 
F.  63 ;  Remington  Paper  Co.  v.  O' Dougherty,  81  iT. 
r.  474). 

Again,  it  appears  that  in  the  former  proceeding, 
that  the  plaintiff  in  this  action,  could  not  have  had  an 
adjudication,  as  to  the  agreement  or  its  validity  or 
intent,  which  could  have  been  the  foundation  of  any 
judgment  in    his  favor,   as  to  his  rights  under  the 
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agreement.  He  could  not  have  claimed  as  to  it,  that 
he  shonld  have  judgment  for  an  amount  due  upon  it. 
An  adjudication,  that  the  agreement  was  valid,  would 
not  have  been  any  bar  to  the  defense  in  the  former 
proceeding.  It  would,  if  it  possessed  any  influence, 
have  tended  to  show,  that  the  People  and  its  co- 
plaintiff,  who  is  plaintiff  here,  had  no  cause  of  action. 
As  the  former  proceeding  could  not  have  given  the 
plaintiff  a  favorable  adjudication,  either  in  his  own 
favor,  upon  its  terms,  or  have  been  used  defensively,  as 
to  any  claim  made  adversely  to  him,  it  would  not  bind 
him  in  this  action  (Dawley  v.  Brown,  Tdlf.Y,  390 ; 
citing  Stowell  v.  Chamberlain,  60  iT.  Z.  272 ;  Perry  v. 
Dickerson,  85  iT.  T.  345). 

The  verdict  of  the  jury  did  not  itself  constitute  an 
estoppel.  It  is  the  adjudication  ux>on  the  verdict, 
which  concludes  the  party, — e.  g.j  notwithstanding  the 
facts  found  by  a  jury,  a  party  in  whose  favor  the 
verdict  is,  may  not  be  entitled  to  judgment.  The  ad- 
judication in  this  case,  or  the  judgment,  did  not  make 
any  determination  as  to  or  upon  the  matters,  we 
have  noticed  as  outside  of  the  issues  in  the  former 
proceeding.  Webb  v.  Buckelew,  82  JV.  Y.  656.  The 
judgment  that  the  corporation  be  dissolved,  was  placed 
upon  a  recital  that  certain  things  had  been  established 
in  the  action.  The  first  was,  that  the  corporation  had 
offended  against  the  provisions  of  the  act  crearing  it. 
This  refers,  necessarily,  to  a  corporate  act,  after  the 
formation  of  this  company.  The  second,  that  it  has 
violated  the  provisions  of  law,  to  wit,  the  3d  and  7th 
sections  of  the  act,  as  to  the  number  of  shareholders 
and  directors,  and  the  qualification  of  the  latter,  "by 
which  said  corporation  has  forfeited  its  charter,  by 
abuse  of  its  power,"  examined  in  the  light  of  the  com- 
plaint, excludes  that  it  was  established,  that  the  first 
organizing  of  the  company  was  invalid.  The  same  is 
true  of  the  third,  which  recited  that  it  had  been  es- 
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tablished,  that  the  corporation  had  exercised  a  franchise 
not  conferred  by  law. 

In  brief,  there  had  been  no  former  binding  adjudi- 
cation, that  the  agreement  was  invalid  on  its  face,  or 
in  the  intent  with  which  it  was  made,  or  that  the  or- 
ganization of  the  company  was  not,  at  the  time,  lawful 
and  in  pursuance  of  the  statute. 

The  plaintiff,  on  this  trial,  gave  sufficient  proof  that 
the  company  was  duly  oi^nized.  In  Lorillard  v. 
Clyde,  86  IT.  T.  384,  it  had  been  held  that  the 
agreement  was  not  invalid  on  its  face.  On  this  trial, 
the  only  evidence  to  establish  that  there  was  an  actual 
unlawful  intent,  or  that  the  subsequent  action  upon  it, 
in  respect  to  the  formation  and  conduct  of  the  corpora- 
tion, showed  that  there  was  such  an  actual  unlawful 
intent,  was  the  proceeding  in  the  supreme  court,  that 
has  been  examined  and  passed  upon. 

One  particular  objection  to  the  agreement  may  be 
noticed  now.  It  is,  that  one  of  its  clauses  provides  for 
vesting  the  exclusive  management  of  the  corporation 
in  William  P.  Clyde  &  Co.,  and  if  it  were  valid,  would 
bind  the  directors  of  the  corporation  to  be  formed,  to 
keep  this  management  of  the  corporation  in  the  hands 
of  William  P.  Clyde  &  Co.,  no  matter  how  prejudicial 
to  the  interests  of  the  company  such  management 
might  be.  The  court  of  appeals  held  that  the  agree- 
ment to  do  so  was  not  invalid,  because  it  contemplated, 
by  proper  construction,  only  a  proper  management, 
beneficial  to  the  company.  Even  if  the  former  proceed- 
ings be  considered  on  this  point,  although  the  findings, 
but  not  the  judgment,  declare  that  the  appointment  of 
William  P.  Clyde  &  Co.,  as  managers,  was  in  pursuance 
and  in  execution  of  the  agreement,  there  is  no  finding 
that  this  execution  of  the  agreement  was  prejudicial 
to  the  company.  The  pleadings  did  not  allege  any 
improper  motive  in  the  apx>ointment,  but  improper 
action  as  managers.    The  defendants  in   the  present 
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action  did  not  set  ap  as  a  defense,  that  William  S. 
Clyde  &  Co.  were  ousted  from  the  management,  in  con- 
sequence of  the  action  of  the  plaintiff ;  nor  was  there 
any  recovery  of  an  amount  equal  to  dividends  at  seven 
per  cent,  for  any  time  after  they  came  to  be  managers 
by  the  dissolution  of  the  corporation. 

The  agreement  being  valid,  the  corporation  at  its 
organization  having  been  formed  in  a  lawful  manner, 
and  it  having  carried  on  business,  for  the  time  covered 
by  a  recovery  in  this  case,  the  plaintiff  was  entitled  to 
the  verdict  that  was  directed  It  was  sufficient,  for  the 
purposes  of  this  action,  that  in  the  time  referred,  the 
corporation  existed  de  /dcto^  although  there  existed 
cause  for  its  subsequent  dissolution. 

Judgment  affirmed,  with  costs. 
Fbesdkak,  J.,  concurred. 


SOLOMOK  D.  MoMILLAN,  Appellant,  v.  JOHN  B. 

ARTHUR,  Respondent. 

Frattd—what  not  iuffieisnt  to  eorutitute  in  tale  of  gtods  by  agorU, 

la  case  of  a  sale  of  stock  by  one  as  agent  for  the  owner,  where  no 
relations  of  trust  and  confidence  exist  between  the  purchaser  and  such 
agent,  the  latter  is  not  bound  to  reveal  to  the  purchaser  the  fact  of 
his  interest  in  the  event  of  a  sale  ;  and  an  assurance  by  him  that 
the  stock  could  not  be  had  below  a  certain  figure,  which  the  pur- 
chaser forthwith  paid  therefor,  though  false,  is  not  actionable,  being 
a  representation  as  to  value  or  price  which  is  covered  by  the  rule  of 
eaf>eat  emptor. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Bedded  December  4,  1882. 

Appeal  from  judgment  dismissing  complaint  with 
costs,  entered  upon  the  decision  of  a  judge  at  special 
term. 
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In  May,  1872,  defendant  called  upon  plaintiff  at  his 
office,  and  informed  him  that  he,  defendant,  knew 
where  he  could  buy  certain  shares  of  stock  in  the  New 
York  Waterproof  Paper  Company  for  plaintiff  at  $9 
"pev  share,  and  that  the  same  could  not  be  had  for  any 
lower  price.  Plaintiff  told  defendant  that  he  might 
buy  said  stock  for  him,  and  upon  the  same  day  defend- 
ant procured  certificates  for  the  shares  and  delivered 
them  to  plaintiff,  who  paid  therefor.  In  June  and  Au- 
gust, 1872,  plaintiff  similarly  purchased  other  shares  at 
$8  per  share.  At  the  time  of  the  last  purchase  defend- 
ant, in  answer  to  a  question  from  plaintiff,  stated  that 
he,  defendant,  had  no  interest  in  the  stock.  Defendant 
acted  in  these  transactions  as  agent  for  one  Hyde,  who 
owned  the  stock,  under,  an  agreement  that  defendant 
should  receive,  as  compensation  for  making  the  sale, 
one-half  of  any  amount  realized  for  the  stock  over  $5 
per  share,  of  which  fact  plaintiff  was  ignorant. 

W.  L  Butler,  for  appellant. 

Bristow,  Peet  &  Opdyke  and  David  J.  H.  WiUcoXj 
for  respondent. 

By  the  Court. — Freedman,  J. — The  nature  of 
the  action  does  not  clearly  appear  from  the  complaint. 
As  there  was  no  contract  of  purchase  and  sale  between 
plaintiff  and  defendant,  none  could  be  rescinded.  No 
case  can  be  found  in  which  the  receipt  of  a  secret  ad- 
vantage by  a  broker  or  agent  has  been  held  a  ground 
for  rescission  between  one  of  the  principals  and  the 
broker  or  agent,  while  the  contract  remained  in  force 
or  executed  between  both  principals.  If  the  defend- 
ant was  the  agent  of  the  plaintiff  in  thp  transactions 
complained  of,  his  liability,  if  any,  would  arise  from 
the  equitable  doctrine  that  the  agent  must  account  for 
any  and  every  profit  made  in  the  business  of  his  prin- 
cipal. That  liability  extends  no  further  than  to  compel 
the  agent  to  pay  to  his  principal  the  amount  of  any 
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secret  advantage  received  by  him.  The  action  was  not 
brought  npon  any  such  theory.  Moreover,  the  court 
below  found,  and  the  evidence  sustains  the  finding, 
that  in  the  transactions  complained  of  the  defendant 
acted  as  the  agent  of  Daniel  0.  Hyde,  the  owner  and 
seller  of  the  shares  of  stock,  in  pursuance  of  an  em- 
ployment by  Hyde  to  effect  a  sale,  and  that  as  between 
plaintiff  and  defendant  the  relation  of  principal  and 
agent  did  not  exist. 

The  only  remaining  question  of  importance  is, 
whether  the  defendant  was  guilty  of  an  actionable 
fraud  for  concealing  from  the  plaintiff  the  fact  that  in 
the  event  of  a  sale  he  was  to  receive  from  the  seller 
quite  a  large  commission,  and  for  assuring  the  plaintiff 
that  the  shares  could  not  be  purchased  at  a  lower  figure 
than  the  plaintiff  paid.  As  no  relation  of  trust  or 
confidence  existed  between  plaintiff  and  defendant  in 
a  legal  sense,  the  latter  was  under  no  obligation  to  re- 
veal the  fact  of  his  interest  in  the  event  of  a  sale 
{Dambmann  v.  Schulting,  76  iV.  T.  66).  For  the  same 
reason,  the  assurance  that  the  shares  could  not  be  had 
below  a  certain  figure,  assuming  it  to  have  been  false, 
was  a  statement  as  to  value  or  price  only,  which  is  not 
actionable,  but  is  covered  by  the  rule  of  cavecU  emptor 
(Ellis  V.  Andrews,  66  JV.  T.  83;  Purman  v.  Titus,  40 
mper.  Ct.  284). 

Neither  the  concealment  nor  the  false  statement  was 
therefore  material  in  such  a  sense  as  is  necessary  to 
sustain  an  action  thereon. 

In  every  aspect  that  can  be  taken,  the  plaintiff 
failed  to  make  out  a  case. 

The  judgment  should  be  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 
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B.  P.  GRANT,  Respondent,  v.  W.  T.  BIRDSALL, 

Impleaded,  &o.,  Appellant. 

8umnum$ — irreffularity  tn,  tohen  not  jurudieUonal—waioer  of. 

Where  the  Christian  names  of  plaintiff  and  defendant  are  designated 
by  their  initial  letters  only  m  the  summons  and  complaint,  the  defect 
is  not  jurisdictional,  but  is  a  mere  irregularity  which  may  be  disre- 
garded as  not  affecting  a  substantial  right.  In  any  event,  where 
judgment  has  been  taken  thereon  for  failure  to  answer,  and  it  ap- 
pears that  defendant  was  designated  by  his  name  as  used  in  indors- 
ing the  note  sued  on,  and  that  the  defendant  appeared  in  obedience 
to  a  supplementary  order  and  signed  several  adjournments,  prom- 
ised to  pay  the  judgment,  ^.,  on  a  motion  to  vacate  the  judg- 
ment upon  the  above  ground,  made  eighteen  years  after  the  entry 
thereof,  defendant  will  be  held  to  have  wuved  the  defect. 

Before  Sbdowiok,  Ch.  J.,  and  Fbssdman,  J. 

Ds&ided  December  4,  188a, 

Appeal  from  order. 

The  facts  appear  in  the  opinion. 

S.  W.  Valentinej  for  appellant. 

D.  M.  Porter^  for  respondent. — Defendant  has 
waived  all  irregularities  to  the  judgment,  and  cured 
them  by  his  laches,  in  waiting  eighteen  years  after 
the  judgment-roll  was  filed  before  moving ;  also  by 
appearing  personally  in  1875,  in  pursuance  of  a 
supplementary  order,  and  signing  the  adjournments 
granted  at  his  request  (Howard  t).  Dusenbury,  44 
How.  Pr.  423;  Wade  v.  De  Leyer,  40  Super.  0. 
641;  White  v.  Coulter,  59  iY.  Y.  629).  Defendant, 
by  indorsing  the  note  upon  which  he  was  sued 
with  his  initials,  adopted  that  as  his  name,  and  he 
can  be  sued  under  it  (David  v.  Williamsburg  City  Ins. 
Co.,  83  JSr.  Y.  265  ;  Bank  of  Havana  v.  Magee,  20  Id. 
365  ;  Brown  v.  Drovers'  Bank,  6  Hilly  443  ;  Millen  v. 
Stettuer,  22  How.  Pr.  518  ;  Palmer  v.  Stephens,  1  Den. 
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471 ;  Doe  v.  Yates,  S  B.  A  Aid.  644 ;  Petrie  «.  Wood- 
worth,  8  Oai.  219).  It  was  proper  to  describe  th& 
parties  by  their  name,  as  used  ;  it  is  their  name  (Com- 
monwealth V.  Trainor,  123  Mass.  415).  An  omission  to 
insert  the  Christian  name  of  a  party  is,  at  most,  an  ir- 
regularity (1  Chitty  Pr.  268,  217 ;  1  Tidd  Pr.  148  : 
Ballonhey  v.  Cadot,  3  Abb.  Pr.  JT.  8. 122 ;  Pixley  v. 
Winchell,  7  Oow.  365).  "  The  court  shall,  in  every  stage 
of  an  action,  disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  shall  not  affect  the  substantial 
rights  of  the  adverse  party,  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  error  or  defect'* 
(pode  of  Proc.  §  176  ;  Lederer  t.  Ehrenfeld,  49  Sow. 
403). 

By  the  Court. — Frebdman,  J. — ^This  is  an  appeal 
from  an  order  entered  in  April,  1882,  refusing  to  vacate 
the  judgment  entered  in  this  action  against  the  defend- 
ant for  want  of  an  answer,  April  4, 1863,  for  $349.10,  and 
directing  the  defendant  to  appear  on  a  certain  day  and 
submit  to  an  examination  concerning  his  property, 
pursuant  to  an  order  made  October  13,  1881.  The 
motion  to  vacate  the  judgment  was  made  after  a  lapse 
of  eighteen  years,  upon  the  ground  that  in  the  sum- 
mons and  complaint  the  Christian  names  of  both  the 
plaintiff  and  the  defendant  had  been  designated  only 
by  their  initial  letters.  It  was  not  denied  that  the 
moving  defendant  was  the  proper  party,  nor  was  it  de- 
nied that  he  had  been  served  with  the  summons  and 
complaint.  Moreoyer,  it  appeared  that  tlie  defendant, 
who  is  a  lawyer,  had  adopted  "  W.  T.  Birdsall"  as  his 
name  in  indorsing  the  note  upon  which  he  was  sued  ; 
that  in  1875  he  had  appeared  in  obedience  to  an  order 
made  in  proceedings  supplementary  to  execution  ;  had 
obtained  and  signed  several  adjournments ;  and  that 
the  last  of  the  adjournments  had  been  obtained  in  con- 
sequence of  his  promise  to  pay  the  judgment.  Nor 
was  there  any  question  as  to  the  identity  of  the  plain- 
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tiff.  Under  these  circumstances  there  were  no  merits 
in  the  motion,  nnless  the  defect  compladned  of  is  a  ju- 
risdictional one.  In  my  judgment  it  constituted  a 
mere  irregularity,  which  has  been  waived.  But  even 
without  a  waiver,  the  court  below  would  have  been 
bound,  under  our  system  of  practice  in  civU  actions 
and  proceedings,  to  disregard  it  as  not  affecting  a  sub- 
atantial  right,  though  a  different  rule  may  prevail  as  to 
indictments. 

The  motion  to  vacate  the  proceedings  supplemen* 
tary  to  execution  instituted  pursuant  to  the  order  of 
October  18, 1881,  was  made  on  the  additional  ground 
of  the  death  of  the  plaintiff  before  the  date  of  said  or- 
der and  the  cessation  of  his  attorney's  authority  in 
consequence  thereof.  On  the  hearing  of  the  motion, 
the  proofs  adduced  by  the  defendant  in  support  of  this 
olaim  were  not  convincing,  and  the  fact  claimed  to  exist 
was  denied  by  the  attorney  who  had  commenced  the 
proceedings.  The  direction  requiring  the  defendant  to 
appear  on  a  future  day  was  therefore  proper  enough, 
as  the  case  then  stood.  If  the  defendant  can  now  show, 
as  it  seems  he  can,  additional  facts  which  clearly  estab- 
lish the  death  of  the  plaintiff  before  October  13,  1881, 
he  may,  upon  proper  papers,  apply  at  special  term  for 
leave  to  reargue  that  branch  of  his  motion. 

The  order  appealed  from  should  be  aflbmed,  with 
costs. 

Sedowiok,  Ch.  J.,  concurred. 
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JOSEPH   M.    EMANUEL,   Respondent,  v. 
LAWRENCE  ENNIS,  Appellant. 

Statute  of  duoenU — rdaltMe  of  half  blood — aneeiior,  meaning  of, — 1  JL 

8.  758,  i  15. 

Section  15  of  the  statute  of  descents  (1  R,  8.  768),— proTiding  that  in 
case  an  inheritance  came  to  an  intestate  by  descent,  devise  or  gift  of 
one  of  his  ancestors,  all  those  not  of  the  blood  of  such  ancestor 
shall  be  excluded  from  the  inheritance, — refers  to  the  immediate  an- 
cestor from  whom  the  intestate  receired  the  inheritance,  and  not  a 
remote  ancestor  who  was  the  original  source  of  title. 

The  term  ancestor,  when  used  with  reference  to  the  descent  of  real 
property,  embraces  collaterals  as  well  as  lineals  through  whom  an 
inheritance  Is  derived. 

M.  died  intestate,  unmarried  and  without  issue,  leaving  him  surviving 
certain  brothers  and  half-brothen.  At  the  time  of  his  decease  be 
was  seized  of  certain  real  property,  which  he  had  taken  by  descent 
from  a  deceased  brother  of  the  whole  blood,  who  had  taken  the- 
property  by  descent  from  their  mother,  the  father  being  the  com- 
mon ancestor,  and  the  half-brothers  children  of  a  second  *wife. 
Held,  that  on  the  death  of  M.  the  half-brothers  were  entitled  to  sharo- 
equally  in  such  property  with  the  brothers  of  the  whole  blood. 

Wheeler  v.  Clutterbuck  (52  If.  T.  67),  followed. 

Before  Sbdgwick,  Ch.  J.,  and  FRifiirOMAif,  J. 

Decided  December  4,  1882. 

Appeal  from  judgment  entered  on  the  dedfiioii  of  a 

jndge  at  special  term. 

Plaintiff  contracted  to  bay  certain  lots  of  defendant 
and  to  give  other  property  and  cash  in  payment.  The 
plaintiff's  counsel  objected  to  defendant's  title  to  the 
lots  in  question,  claiming  that  an  undivided  interest  in 
the  premises  was  still  outstanding  in  certain  heirs  who 
were  of  the  half  blood  to  the  original  owners,  and  the 
defendant's  counsel  contended  that  the  half  blood  was^ 
excluded  by  statute. 

Susannah  Milledoler  died  seised  of  these  premises 
in  .1815,  intestate,  leaving  her  husbaud  Philip  and  six. 
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children  her  sorviving.  Philip  Edward,  one  of  her 
sons,  died  in  1850,  intestate  and  without  issue,  and 
John  L.,  another  son,  died  in  1853,  also  intestate  and 
without  issue.  Philip  Milledoler  (the  husband  of  Su- 
sannah and  father  of  Philip  Edward  and  John  L.), 
after  the  death  of  said  Susannah,  married  a  second 
time  and  died  in  1852  (before  his  son  John),  leaving 
two  children  by  his  second  wife — ^viz.,  William  S.  Mil- 
ledoler and  Abian  S.  Beekman. 

In  1864  a  partition  suit  was  begun  by  the  heirs^ 
which  finally  resulted  in  a  sale  by  order  of  the  courts 
and  the  title  of  defendant  was  derired  through  the 
purchaser  at  the  partition  sale.  The  children  by  the 
second  marriage  were  not  recognized  in,  nor  made  par- 
ties to,  the  partition  suit.  The  plaintiff's  counsel  con- 
tended that  upon  the  death  of  John  L.  Milledoler,  in 
1853,  a  certain  undivided  interest  in  the  premises  be- 
came vested  in  his  half-brother  and  sister,  and  as  they 
had  never  been  deprived  of  nor  parted  with  that  inter- 
est it  was  still  outstanding  in  them  or  their  heirs,  and, 
consequently,  defendant's  title  was  defective;  and 
plaintiff  thereupon  claimed  to  recover  the  money  paid 
by  him  on  the  contract,  with  damages,  costs  and  ex- 
penses, and  that  the  contract  should  be  rescinded. 

The  decision  of  the  question  rests  upon  the  proper 
construction  of  §  15  of  the  statute  of  descent  (1  H. 
S,  753),  which  reads  as  follows:  *'§  15.  Relatives  of 
the  half  blood  shall  inherit  equally  with  those  of 
the  whole  blood  in  the  same  degree  ;  .  .  unless  the 
inheritance  oame  to  the  intestate  by  descent,  devise  or 
gift  of  some  one  of  his  ancestors ;  in  which  case  all 
those  who  are  not  of  the  blood  of  such  ancestor  shall 
be  excluded  from  such  inheritance."  The  court  below 
found,  as  a  conclusion  of  law,  that  ^^  the  equal  undi- 
vided one-fifth  of  one-sixth  (being  one-thirtieth)  which 
descended  to  the  said  John  L.  Milledoler,  and  which  he 
inherited  from  his  brother,  Philip  Edward,  descended 
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to  and  became  vested  as  follows :  the  equal  nndiyided 
one-sixth  of  such  one- thirtieth  (being  one  one-handred- 
and-eightieth)  to  and  in  each  of  his  said  three  sisters, 
Maria  B.,  Susan  Ann  and  Cornelia  (one  one-hundred- 
and-eightieth  to  each) ;  another  equal  nndiyided  one- 
sixth  of  such  one-thirtieth  (being  one  one-hundred-and- 
eigbtietb)  to  and  in  the  two  surviving  children  of  his 
said  brother, Benson,  deceased;  another  equal  undivided 
one-sixth  of  such  one-thirtieth  (being  one  one-hundred- 
and-eigbtieth)  to  and  in  his  half-brother,  William  S. 
Milledoler ;  and  the  remaining  equal  undivided  one- 
sixth  of  such  one-thirtieth  (being  one  onehundred-and- 
eightieth)  to  and  in  his  half-sister,  Abian  S.  Beekman." 
Judgment  was  rendered  for  plaintiff  for  the  full 
amount  claimed. 

Thomas  Bracken^  for  appellant. 

Joseph  C.  Leviy  for  respondent. — ^In  statutes  of  de- 
scent the  word  "ancestor"  is  not  used  in  the  restricted 
sense  of  either  a  forefather,  a  progenitor  or  an  ascend- 
ant (McCarthy  v.  Marsh,  1  Seld.  263,  274 ;  3  Wash.  Heal 
Prop.  [4th  ed.]  18;  Prickett  v.  Parker,  3  Ohio  St. 
894 ;  Cliver  v.  Sanders,  8  Id.  601,  507 ;  Armstrong  v. 
Moran,  1  Brad/,  318  ;  Bailey  v.  Bailey,  25  Mich.  188 ; 
Greenlee  v.  Davis,  19  Ind.  60,  62  ;  57  Barb.  269  [note 
aj).  The  ''ancestor"  referred  to  in  the  statute  is  not 
the  original  or  remote,  bat  the  proximate  and  immedi- 
ate ancestor  (Wheeler  v.  Clutterbuck,  59  iV.  T.  67 ; 
Valentine  v.  Wetherill,  31  Barb.  655,  659 ;  Gardner  v. 
Collins,  2  Peters  U.  8.  58,  89 ;  8  Wash.  Real  Prop.  [4th 
ed.]  18  ;  Buckingham  «.  Jacques,  37  Conn.  402, 404 ; 
Clark  V.  Shailer,  46  Id.  119  ;  Hyatt  z.  Pugsley,  23  Barb. 
285,300;  Prickett  ib.  Parker,  3  Ohio  St.  394,  396; 
Clayton  v.  Drake,  17  Id.  367,  371;  White  v.  White,  19 
Id.  531,  585 ;  Murphy  ^.  Henry,  35  Ind.  442,  460).  The 
word  "ancestor"  in  the  statute  does  not  refer  to  lineaJa 
exclusively ;  it  embraces  collaterals  as  well  (Wheeler 
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V.  dutterbuok,  62  JT.  T.  67 ;  McCarthy  v.  Marsh,  6 
Id.  263,  274,  282;  Jackson  v.  Green,  7  Wend.  333- 
338;  Stat.  11  and  12  Wm.  III.,  ch.  6;  Bing.  on  Desc. 
494,  495,  497 ;  3  Wash.  Heal  Prop.  [4th  ed.]  18 ;  Priok- 
ett  V.  Parker,  3  Ohio  St.  894,  397).  The  "  blood  of  such 
ancestor''  which  the  statute  requires  as  a  prerequisite 
to  the  right  to  inherit  in  the  given  case,  is  not  the 
whole,  but  the  half  or  any  part  of  the  blood  (Beebee  v. 
Griffing,  14  if.  T.  235,  240  ;  Gardner  v.  Collins,  2  Peters 
U.  S.  58, 87 ;  Cole  v.  Batley,  2  Curtis  O.  O.  562  ;  Baker 
V.  Chalfant,  5  Whart.  477,  479 ;  4  Kent,  404  [note  g]  ; 
Kelly  V.  McGuire,  15  Ark.  566,  596). 

By  the  Court. — ^Frbedman,  J. — ^The  facts  being  as 
found  by  the  learned  judge  below,  the  conclusions  of 
law  follow  from  the  facts  found  by  force  of  the  statute 
of  descents,  as  interpreted  by  the  court  of  appeals  in 
Wheeler  v.  Clutterbuck  (62  H.  T.  67). 

The  judgment  should  be  affirmed,  with  costs. 

Sedgwiok,  Ch.  J.,  concurred. 


CHARLES  FINEELMEIER  and  anothbb,  Exeoit-' 
TORS,  ETC,  Respondents,  v.  HESTER  BATES 

AND  OTHERS,   APPELLANTS. 

L   Oounter-claim — Tort  to  Oontraet. 
1.  Laivdlobd  Ain>  Tbnaitt. 

(a)  In  an  action  against  a  tenant  after  his  dispossession  for  rent, 
accrued  prior  thereto,  he  cannot  counter-claim  damages 
arising  from  a  tortious  withholding  by  the  landlord,  having  its 
inception  subsequent  t^  the  dispossession,  of  personal  property 
remaining  in  the  premises  after  the  dispossession. 
n.  Pleading, 
1.  Tortious  takikg  or  withholdiko,  whbn  not  plbadsd. 

Vol.  XVL— 28 
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(a)  ▲  pleading  which  alleges  that  ^*  ▲.  to<^  poMesrion  of  .  .  •  . 
(certain  ohatteU)  and  has  deUined  and  kept  the  eame,  and 
agreed  to  pay  whatever  the  same  were  reasonably  ^orth,  but  has 
not  paid  for  the  same,  and  that  the  same  are  reasonably  worth 
the  sum  of  $-^— "  does  not  state  a  cause  of  action,  or  a  counter- 
claim, in  tort. 
nL  Ia9mot  and  Leuee, 

1.  bCFLIBD   PBOMI8B  TO  PAT  FOB  ATVLUMOaB  PUT  IK  BT  TENAMT^ 
WHEN  NOT  RAISBD  BT  THB  LAW. 

(a)  8.  leased  two  certain  lots  from  J.  coTenanting  to  erect  there 
on  a  building  of  a  certain  description.  The  lease  provided 
that  at  the  expiration  of  the  term,  the  building  was  to  belong 
to  the  lessor  upon  payment  of  half  of  its  appraised  value,  or 
the  lessor  might  give  a  new  leaite  at  an  appraised  value,  and 
that  the  building  should  belong  to  the  lessor  at  the  end  of  that 
lease.  8.,  at  the  same  time,  leased  from  another  party  certain 
lots,  forming  with  the  first  one  an  L.  This  lease  contained 
precisely  the  same  covenants  as  tiie  one  from  J.  6.  erected  a 
building  covering  all  the  lots.  He  planned  the  building, 
and  provided  it  with  certain  i^ppliances,  «.  ^.,  an  elevator,  a 
steam  heating  apparatus,  etc.,  part  being  in  first  set,  and  a 
part  in  the  second  set  of  loto.  These  were  in  the  building- 
when  it  was  accepted  by  the  tenant,  were  always  used  by  the 
various  sub-tenants,  were  substantially  attached  to  the  build- 
ing, and  cannot  be  removed  without  considerable  injury. 
The  assignee  of  8.  mortgaged  the  land  to  B.  The  appli- 
ances were  not  mentioned  in  the  mortgage.  Afterwards,  B. 
foreclosed  and  bought  in.  Afterwards,  Mrs.  8.  H.  Jewell^ 
to  whom  J.  had  devised  one  of  the  lots  leased  by  him  to  8., 
in  conneetion  with  the  owner  of  Uie  other  lot  dispossessed 
B.,  and  under  the  warrant  of  dispossession,  they  were  put 
into  possession  of  the  premises  with  the  said  appliances  there- 
on ;  and  they  made  leases,  including  the  use  of  the  appliances, 
to  persons  who  as  sub-tenants  were  in  possession  at  tlie  time 
of  the  dispossession. 

Held, 
Itt,  that  the  law  would  not  imply  a  promise  by  the  lessors  or 

those  claiming  under  them,  to  pay  the  reasonable  value  of  the 

appliances: 
fnd,  if  there  was  an  implied  contract  to  pay,  it  was  a  Joint  one 

of  Mrs.  Jewell  and  the  owner  of  the  other  lot;  and  therefore 

a  cause  of  action  on  it  eotUd  not  he  eountrn'-elaimed  against  a  cans* 

of  action  which  only  Mrs.  Jewell  had. 
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9.    TORT-FBA.8OB,  AS  TO  AFPLIAHOB8,  WHBN  LBMOB  NOT. 

(a)  Iq  the  case  abore  pat,  even  conceding  that  the  appliances  did 
not  constitnte  part  of  the  buildiogf  the  mere  taking  possession  of 
them  by  the  lessor  with  the  building,  she  not  disposing  of 
them,  but  leaving  them  in  the  possession  of  the  sub-tenant. 

Before  Fbbbdman  and  Bussbll,  JJ. 

Decided  J>aoember4jlSS%. 

Appeal  from  jadgment  entered  upon  the  deoision 
of  the  coart  at  special  term. 

The  facts  sufficiently  appear  in  the  opinion. 

Edward  Van  JVess^  attorney  and  of  counsel,  for 
appellants;  on  the  question  determined  by  the  court 
urged : — That  the  boiler,  engine,  hoistway,  Ac,  were 
chattels  for  the  temporary  convenience  of  tenants  is 
manifest,  and  as  such  belong  to  the  lessee  and  his  as- 
signs (Potter  V.  Cromwell,  40  iT.  T.  387 ;  Voorhees  ». 
McGinnis,  48  Id.  278).  As  between  mortgagee  and 
mortgagor,  they  passed  to  the  defendants  on  foreclosure 
{EweU  an  Fixtures,  276,  and  note ;  Taylor  L.  eft  T.  §§ 
644, 646).  It  is  immaterial  to  consider  what  may  be  the 
rule  in  other  cases,  for  in  this  what  should  belong  to  the 
lessor  and  what  should  belong  to  the  tenant  was 
defined  by  the  lease.  The  building  built  by  the  lessee 
was  the  joint  property  of  the  landlord  and  tenant,  and 
what  was  not  part  of  the  building  as  between  lessor 
and  lessee,  belonged  as  a  personal  chattel,  to  the  lessee 
or  his  assignees.  The  answer  alleges  that  the  plaintifiF 
agreed  to  pay  whatever  the  same  were  reasonably  worth. 
If  o  damages  are  demanded.  The  defendant  construes 
the  act  of  the  plaintiff  most  &vorable  to  her,  namely, 
that  she  did  not  intend  any  wrong,  bat  intended  to  pay. 
Including  the  chattels  in  the  lease,  is  not  the  appro- 
priation complained  of,  hut  the  evidence  qf  it.  It 
shows  that  the  plaintiff  regarded  them  as  chattels,  and 
as  her  own  property,  a  construction  we  have  adopted, 
and  demand  pay  for  them.     ^^  With  the  use  of  the  ma- 
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chinery  and  elevator  now  in  said  building/'  the  lessees 
agree  '^  also  to  pat  the  machinery  now  in  said  buildings 
in  good  running  order,  and  the  parties  of  the  second 
part  hereby  agree  ^'  that  if  they  run  the  machinery  and 
elevator  in  said  premises  they  will  make  all  necessary 
repairs  to  the  same  at  their  own  expense,  ftc."  ^^  And 
upon  the  termination  of  this  lease  they  will  surrender 
said  machinery  and  elevator,  &c."  The  re-entry  on 
the  part  of  the  lessor  was  not  tortious  so  far  as  the 
possession  of  the  chattels  is  concerned,  they  being  in 
the  building.  But  the  plaintiff's  testator  being  in  pos- 
session of  the  chattels  of  Bloomfield,  an  implied 
assumpsit  arose  instantly  on  her  assuming  ownership 
of  the  chattels  to  pay  what  the  property  was  reasonably 
worth.  It  is  well  settled  that  where  trover  would  lie  an 
action  can  be  maintained  on  an  implied  assumpsit  for 
goods  sold  and  delivered  (Burley  v  Taylor,  6  ffill^  683, 
opinion  by  Cowen,  J.  ;  Qhitty  on  Qcmtr,  10  Am.  ed.  21, 
note;  Butts  v  Collins,  13  Wend,  139,  154).  The 
demand  passes  to  executors,  and  is  assignable  (McKee 
t).  Judd,  12  N.  T.  622).  If  the  act  of  the  plaintiff  is 
susceptible  of  two  constructions,  the  option  is  with  the 
lessees  to  place  such  construction  on  the  lessor's  act 
as  she  please  (Andrews  v.  Artisans'  Bank,  26  N,  T.  298). 
In  Peiser  v.  Stem,  1  Hilt.  86,  the  defendant  waived 
his  remedy  on  the  tort  but  not  the  tort  itself.  He 
asked  damages.  In  4  Keyes^  835,  a  judgment  founded 
upon  a  tort  was  counter-claimed.  Money  lost  in  gam- 
bling may  be  counter-claimed  (McBougall  v.  Walling, 
48  Barb.  364).  The  answer  in  this  case  is  within  the 
rule  stated  in  Coit  v.  Stewart,  60  JBT.  F  17 ;  Berrian  v. 
Mayor,  &c.,  16  Abb.  Pr.  N.  8.  207. 

Richard  L.  Sweezy^  attorney,  and  of  counsel  for 
respondents,  urged : — I.  The  alleged  counter-claim  is 
not  a  ''  cause  of  action  in  contract,"  but  on  a  tort,  and 
cannot  be  set  up  in  this  action  {Code,  §  501). 
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n.  The  elevator,  engine,  boiler,  and  heating  appa- 
ratus are  part  of  the  realty,  and  could  not  be  removed 
by  defendants  (McRea  v.  Cent.  Nat.  Bk.,  66  N.  T. 
489). 

in.  Defendants  do  not  show  facts  amounting  to  a 
conversion  of  this  alleged  personal  property. 

IV.  Only  part  of  these  alleged  fixtures  are  on  our 
premises.  If  we  have  converted  them,  we  did  it  joint- 
ly with  the  other  owners  (see  lease),  and  any  implied 
promise  growing  out  of  the  conversion  is  a  joint  prom- 
ise of  all  the  owners.  If  defendants  sue  on  the  tort, 
they  can  sue  us  separately,  but  if  they  sue  on  the 
implied  joint  promise,  they  must  join  all  the  owners 
in  their  action.  A  defendant  cannot  counter-claim  a 
joint  cause  of  action  against  the  plaintiff  and  other 
persons  not  parties  to  the  action  {Oode^  §  601). 

By  the  Coubt. — ^Fbeedman,  J. — ^This  action  was 
brought  by  the  devisee  of  a  lessor,  against  the  as- 
signees of  the  lessee  to  recover  for  rent  and  taxes. 
During  its  pendency  the  devisee  died,  and  the  action 
was  continued,  first  by  her  temporary  administrator, 
and  afterwards  by  the  present  plaintiffs  as  her  ex- 
ecutors. 

The  defendants  defended  as  to  the  taxes  for  1879, 
and  the  quarter's  ground-rent  due  November  1,  1879. 
As  to  these  items,  they  alleged  that  before  the  same  be- 
came due,  they  had  assigned  the  lease.  They  also  inter- 
posed couikter-claims  for  one-half  the  value  of  the  build- 
ing, and  the  value  of  the  elevator,  engine  and  boiler,  on 
the  theory  that  they  had  subsequently  taken  a  re-as- 
signment of  the  lea^e. 

The  court  below  dismissed  the  counter-claims,  and 
gave  judgment  for  the  plaintiffs  for  the  full  amount 
claimed. 

Afterwards,  the  plaintiffs  consented,  that  the  dis- 
puted items  of  plaintiffs'  claim  be  stricken  out,  and  an 
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order  was  entered,  amending  and  reducing  the  judg- 
ment accordingly. 

The  right  of  the  defendants  to  recover  half  the 
value  of  the  building,  was  passed  upon  and  denied  by 
the  general  term  of  this  court,  in  the  case  of  Johnston 
against  these  same  defendants  (48  ilT.  7*.  Superior  Qt. 
180). 

The  only  question,  therefore,  to  be  determined 
upon  the  present  appeal,  is  as  to  the  correctness  of  the 
decision  of  the  court  below,  dismissing  the  counter- 
claim for  the  value  of  the  alleged  personal  property. 
The  action  being  on  contract,  viz.,  for  rent  and  taxes, 
the  counter-claim  is  not  available  as  such,  if  founded 
on  an  independent  tort.  From  the  manner  in  which 
it  was  pleaded,  it  is  not  clear,  that  the  pleader  intended 
to  rest  it  on  such  a  foundation.  It  is  alleged,  that  the 
plaintiffs'  testatrix  took  possession,  and  detained  the 
said  personal  property,  but  it  is  not  alleged,  either  in 
terms  or  by  implication,  nor  can  the  legal  inference  be 
drawn  from  the  language  used,  that  the  taking  of 
possession  or  the  detention  was  wrongful.  Nor  were 
any  damages  demanded.  The  allegation  is,  in  sub- 
stance, that  the  plaintiffs'  testatrix  took  the  •  property, 
detained  it,  and  agreed  to  pay  its  reasonable  value, 
but  failed  to  do  so.  The  question  of  pleading  must 
therefore  be  determined,  in  favor  of  the  availability  of 
the  counter-claim  as  one  on  contract. 

The  evidence,  however,  given  at  the  trial,  showed 
that  in  fact  there  was  no  agreement  to  pay,*  and  con- 
sequently the  defendants  were,  and  are  left  to  rely  on 
an  implied  promise. 

The  question  then  arises,  whether  such  an  impli- 
cation results  as  matter  of  law  from  the  facts  of  the 
case,  and  if  it  does,  whether  it  results  in  such  a  way 
that  under  our  system  of  practice  it  can  constitute  the 
basis  of  a  counter-claim,  to  the  cause  of  action  set  forth 
in  the  complaint. 
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The  facts  are  substantially  as  follows :  in  NovemlSery 
1866,  Charles  W.  Jewell,  the  owner  of  the  lots  of 
ground,  known  as  Nos.  109  and  111  West  Broadway, 
in  the  city  of  New  York,  leased  the  same  to  one  David 
C.  Sturges,  for  the  term  of  twenty-one  years  at  the 
rent  of  $3,000  per  annum,  and  the  lessee  to  pay  the 
taxes.  The  lessee  also  covenanted  to  erect  upon  the 
demised  premises,  a  first-class  commercial  building, 
not  less  than  five  stories  high,  and  to  cost  not  less  than 
$30,000.  At  the  expiration  of  the  said  term,  the 
building  was  to  be  appraised,  and  was  to  belong  to  the 
lessor  upon  payment  of  one-half  of  the  appraised 
value ;  or,  the  lessor  might  give  a  new  lease  at  an  ap- 
praised rental,  and  at  the  expiration  of  the  second  term, 
the  building  should  belong  to  the  lessor. 

By  lease  bearing  even  date,  and  containing  pre- 
cisely  the  same  covenants  and  provisions,  the  lots  Nos. 
8,  6  and  7  White  street,  belonging  to  Messrs.  Johnston, 
and  forming  an  L  with  Mr.  Jewell's  lots,  were  also 
leased  to  Mr.  Sturges. 

Thereafter  one  Walter  Jones  became  the  assignee 
of  said  leases,  and  entered  into  possession.  As  such, 
he  erected  on  the  premises  a  building  of  the  character 
called  for,  which  was  accepted  by  the  lessors,  as  a  per- 
formance of  the  covenant  on  the  part  of  the  lessee  to 
build.  The  building  is  six  steries  high,  and  covers  the 
five  lots.  It  was  planned  for,  and  provided  with,  an 
elevator  and  steam-heating  apparatus,  and  an  engine 
to  run  the  elevator,  and  a  boiler  to  supply  the  engine 
and  the  heating  pipes.  These  appliances  were  in  the 
building  at  the  time  it  was  accepted  by  the  lessors,  and 
have  always  remained  there,  and  have  always  been 
used  by  the  various  sub-tenants  who  occupied  the 
building.  They  are  substantially  attached  to  it,  and 
cannot  be  removed  without  considerable  injury.  First- 
class  commercial  buildings  in  the  city  of  New  York,  of 
the  size  and  character  of  the  building  referred  to,  are 
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oftener  sapplied,  than  not  supplied,  with  a  steam 
eleyator  and  a  steam  heating  apparatus. 

In  1871,  after  the  completion  of  the  building,  Jones 
mortgaged  the  leases,  and  leasehold  premises,  and  his 
interest  in  the  building  to  the  defendants,  who  after- 
wards foreclosed,  bought  in,  and  entered  into  posses- 
sion. The  elevator,  engine  and  boiler,  were  not  men- 
tioned in  the  mortgage,  and  consequently,  the  defen- 
dants only  obtained  them  upon  the  theory  that  they 
were  part  of  the  building. 

On  October  10, 1871,  Charles  W.  Jewell  died,  and  by 
his  will,  devised  the  lot  No.  Ill  West  Broadway, 
being  the  northerly  half  of  the  premises  described  in 
his  lease  to  Sturges,  to  Selena  H.  Jewell,  the  plain- 
tiffs' testatrix. 

In  December,  1879,  Mrs.  Jewell,  in  conjunction  with 
the  owner  of  the  lot  No.  109  West  Broadway,  took 
possession  of  the  demised  premises,  by  virtue  of  a 
warrant,  duly  issued  under  the  statute  relative  to  sum- 
mary proceedings  to  recover  the  possession  of  lands ; 
but  they  did  not  disturb  the  actual  occupancy  of  the 
sub-tenants.  From  them,  they  merely  took  leases  to 
themselves.  So  far  as  the  elevator,  engine,  boiler  and 
heating  apparatus  stood  upon  the  premises  thus  re- 
covered, they  were  also  taken  possession  of.  But  from 
the  mere  taking  of  thes^  articles, .  under  the  circum- 
stances they  were  taken,  the  law  does  not  imply  a 
promise  on  the  part  of  Mrs.  Jewell,  to  pay  their 
reasonable  value. 

Only  a  portion  of  the  said  articles  were  on  her 
premises.  If  she  converted  them,  she  did  it  jointly 
with  the  other  owner,  and  any  implied  promise  grow- 
ing out  of  the  conversion,  would  be  a  joint  promise  of 
both. 

In  so  far,  therefore,  as  the  defendants'  counter- 
claim is  based  upon  an  implied  contract  to  pay,  it  can- 
not be  maintained  in  this  action,  because  it  rests  on  a 


FINKBLMEIER  v.  BATES.  441 

Opinion  of  the  Coart,  bj  Frebdmai(,  J. 

joint  canse  of  action,  against  Mrs.  Jewell  and  another 
person,  not  a  party  to  the  action. 

It  is  only  as  a  tort-feasor,  that  she  could  be  pro- 
ceeded against  separately.  But,  in  that  case,  the 
defendants  would  have  to  rely  and  proceed  on  the  tort, 
and  that,  again,  they  cannot  do  in  this  action. 

Moreover,  the  evidence  does  not  even  show  she  was 
a  tort  feasor.  It  can  hardly  be  controverted,  though 
it  is  not  necessary  so  to  decide,  that  the  said  appli- 
ances were  designed  and  always  considered,  by 
all  parties,  to  be  parts  of  the  building,  and  that,  if 
the  defendants  had  chosen  to  perform  the  covenants 
of  the  lease,  they  would  have  been  entitled  at  the  end  of 
the  term,  to  be  paid  for  them  as  parts  of  the  building. 
It  is  not  the  usual  case,  therefore,  between  landlord 
and  tenant,  where  the  tenant  hires  a  building,  and  puts 
in  machinery  for  the  purposes  of  a  personal  business 
carried  on  by  him,  without  being  under  obligation  to 
the  landlord  so  to  do.  But,  even  upon  the  assumption 
that  the  defendants  can  maintain  that,  as  between  the 
parties  to  this  action,  the  said  appliances  did  not 
constitute  parts  of  the  building,  it  does  not  follow, 
that  the  mere  taking  possession  of  them,  by  Mrs. 
Jewell  with  the  building,  in  itself  amounted  to  a 
wrong.  She  has  not  disposed  of  them.  She  left  them 
in  the  positions  they  always  occupied,  and  rhuj  allowed 
the  sub-tenants  of  the  defendants,  who  were  in  actual 
possession  of  parts  of  the  building,  and  who  must  be 
presumed  to  have  had  the  right  of  possession,  as 
against  the  defendants,  to  have  the  benefit  of  their  use. 
At  any  rate,  as  the  defendants  had  theretofore  con- 
sidered and  treated  these  appliances  as  parts  of  the 
building,  Mrs.  Jewell  was  justified  in  acting  upon  the 
same  assumption,  and  it  was  incumbent  upon  the  de- 
fendants to  notify  her  of  their  mistake,  if  a  mistake  it 
was,  and  demand  a  return  of  the  property,  before  they 
could  treat  her  as  a  tort  feasor.     This  they  did  not  do. 
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Id  every  aspect  that  can  be  taken,  therefore,  the 
GOUDter-claim  under  examination  cannot  be  main- 
tained in  this  action. 

The  judgment  should  be  affirmed,  with  costs. 

BussBLL,  J.y  concurred. 


THE  MACKINNON  PEN  Co.,  bt  al.,  Appellants,©. 
THE  FOUNTAIN  INK  Co.,  bt  al.,  Respondbnts. 


PutUc  policy — covenan/U  in  rsitraint  of  trade — uhen 

wh(U  eoniHtutM~~wh$R  rutrained  by  injunetion, 

■ 

8.  ft  B.,  the  owners  of  the  entire  capital  stock  of  a  certain  manufac- 
turing corporation  and  its  patents,  agreed  to  sell  the  business  and 
patents  to  F.,  0.  and  C,  and  accept  as  part  of  the  purchase  price 
notes  of  the  company  with  an  agreement  by  said  purchasers  that  they 
would  remain  trustees  of  the  company  for  a  definite  period  of  time, 
and  would  maintain  in  the  company  assets  equal  to  all  its  liabilities, 
including  said  notes.  As  an  inducement  to  this  guaranty,  the  vend- 
ors covenanted  that  neither  of  them  would  engage  in  business  in 
opposition  to  the  company  to  which  the  patents  were  conveyed,  so 
long  as  said  purchasers  should  remain  such  trustees. 

Held,  that  the  covenant  of  the  vendors  was  not  against  public  policy 
and  void  ns  being  in  undue  restraint  of  trade. 

Where  one  of  said  covenantors  becomes  the  owner  of  most  all  of  the 
stock  of  another  company  of  which  he  is  the  manager  and  only  act- 
ing: officer,  an  injunction  will  go  against  said  company  in  a  proper 
case  to  restrain  it  from  acts  constituting  a  breach  of  said  covenant. 

It  is  a  breach  of  said  covenant  for  such  last  named  company  in  pur- 
suance of  a  fraudulent  advertising  scheme,  to  give  away  with  the 
goods  sold  by  it,  an  article  similar,  and  by  such  company  adver- 
tised to  be  equal  to  that  manufactured  and  sold  by  said  first  named 
company  under  its  patents. 

Before  Sedgwick,  Ch.  J.,  Fbebdman  and  Bussbll,  JJ. 

Decided,  December  4,  1883. 
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Appeal  by  the  plaintiffs  from  an  order  of  the  special 
term  denying  their  motion  for  the  continuance  of  an 
injunction  daring  the  pendency  of  the  action. 

The  facts  are  stated  in  the  opinion. 

Istdor  Orayhead  and  Edmvwad  Ooffln^  Jr.^  for 
appellants. 

A.  B.  Chalmers  and  8.  Jonea^  for  respondents. — No 
questions  of  infringement  of  trade-mark  or  patent  being 
involved  in  this  action,  though  the  defendants  may 
have  imitated  the  plaintiffs  pen  in  0hape,  form,  color, 
etc.,  and  may  be  endeavoring  to  palm  off  their  pens  on 
the  public  as  the  goods  of  the  plaintiffs,  and  although 
the  defendants'  acts  in  this  respect  are  tainted  with 
fraudulent  representations,  an  injunction  will  not  is- 
sue (Enoch  Morgan's  Sons  Co.  v.  Troxall,  14  Week, 
Big.  603). 

The  clause  in  question  was  inserted  in  the  agree- 
ment for  a  defense,  as  a  means  of  protection  to  the 
plaintiffs ;  not  to  found  an  action  on,  as  a  means  of  at- 
tack. 

Its  true  construction  is  that  French,  Carleton  and 
Coffin  would  secure  the  company's  notes  by  keeping 
the  assets  up  to  a  certain  point  (their  being  trustees 
was  a  mere  incident  to  this  object),  provided  that  the 
assets  were  already  at  that  point,  and  that  Brown  and 
Sutherland  would  do  nothing  to  prevent  their  keeping 
ui)  the  assets  by  opposition  in  business.  This  being  a 
mere  proviso,  no  cause  of  action,  legal  or  equitable, 
arises  on  it. 

The  agreement  is  against  carrying  on  business  in 
opposition  to  the  Mackinnon  Pen  Company,  which  is 
not  a  party  to  the  agreement,  and  there  is  no  consider- 
ation expressed  therein  moving  from  that  company  or 
to  Brown.  Therefore  the  agreement  is  not  enforceable, 
certainly  not  by  the  company. 

The  agreement  is  void,   as  being  in  restraint  of 
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trade ;  being  without  any  limit  as  to  time  or  place,  itis 
void  (Chappel  v.  Brockway,  21  We7id.  157;  Dnnlap 
V.  Gregory,  10  IT.  T.  241 ;  Arnpt  v.  Pitteton  &  E.  C. 
Co.,  68  Jd.  558 ;  Parsons  CorUr.  254-259  ;  Mitchell  v. 
Reynolds,  1  P.  Wms.,  181 ;  Horner  v.  Graves,  7  Bing. 
735  ;  Proctor  v.  Sargent,  2  M.  &  Or.  20 ;  Mallan  v.  May, 
11  if.  <fe  TT.,  653 ;  Ross  v.  Sadgben,  21  Wend.  166  ;  2 
EenCs  Com.  467,  n.  *'E ;"  Hitchcock  v.  Coker ;  6  Ad.  & 
E.  438,  554  ;  Ward  v.  Byrne,  5  Jf.  <ft  IF.  548  ;  Homes  ©. 
Ashford,  11  Moore,  91 ;  S.  C,  3  Bing.  328  ;  Allsopp  o. 
Wheet  croft,  15  L.  JR.  Eq.  59  ;  Green  v.  Price,  13  M.  <fe 
W.  695  ;  Noble  v.  Bates,  7  Cow.  309  ;  Saratoga  Co.  Bank 
X.  King,  44  Id.  91 ;  Curtis  v.  Gokey,  68  N.  T.  300 ; 
Laurence  v.  Kidder,  10  Barb.  641 ;  Alger  v.  Thatcher, 
19  Pick.  54 ;  Cook  v.  Johnson,  47  Com.  175 ;  Oregoa 
Steam  Nav.  Co.  v.  Hall,  1  Wash.  283 ;  34  Am.  Rep. 
803,  and  cases  there  cited ;  2  Parsons  Con.  747,  et  seq.; 
Oregon  Steam  Nav.  Co.  ©.  Winson,  20  WaU.  64). 

The  Fountain  Ink  Company  carries  on  the  busi- 
ness of  manufacturing  and  selling  ink,  and  Brown  is 
only  a  stockholder  and  one  of  the  officers  thereof.  The 
giving  away  of  a  few  pens,  designed  to  show  the  desir- 
ability of  that  kind  of  ink  for  that  description  of  pen, 
so  as  to  bring  the  ink  of  the  Fountain  Ink  Company 
more  favorably  to  the  notice  of  the  public  and  increase 
its  sale,  is  not  carrying  on  the  business  of  the  sale  of 
pens,  especially  when  a  loss  of  fif  teeh  cents  is  incurred 
on  each  pen. 

The  plaintiffs  cannot  maintain  an  action  on  the 
agreement  so  long  as  the  Mackinnon  Pen  Co.  has 
assets  to  meet  the  payment  of  said  notes,  nor  can  the 
plaintiffs  claim  damages  against  either  of  the  defend- 
ants for  a  breach  of  agreement  by  Brown  and  Suther- 
land, unless  it  is  shown  that  the  said  assets  have  been, 
depleted  by  the  acts  of  Brown  and  Sutherland.  But  in 
no  event  will  an  injunction  lie  for  such  a  breach  of 
agreement. 
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There  is  no  obligation  expressed  or  implied  between 
either  of  the  plaintiffs  and  the  defendant,  The  Fountain 
Ink  Company,  respecting  the  sale  or  giving  away  of 
the  stylographic  pens,  nor  in  reference  to  the  conduct 
of  its  business.  No  breach  of  agreement  can  be 
claimed,  nor  is  any  alleged  against  the  said  The  Foun- 
tain Ink  Company. 

By  the  Coxtbt. — ^Fbbedhan,  J.— There  is  little,  if 
any,  conflict  as  to  the  material  facts  xijpon  which  the 
right  of  the  plaintiffs  to  an  injunction  depends.  They 
are  briefly  stated  as  follows : 

The  Mackinnon  Pen  Co.  is  a  manufacturing  corpo- 
ration which  makes  and  sells  stylographic  pens,  under 
certain  patents  of  the  United  States  and  other  countries. 
The  defendants  Sutherland  and  Brown  owned  the  en- 
tire capital  stock  of  this  company  and  its  patents,  and 
contracted,  July  6, 1881,  to  sell  the  business  and  patents 
to  the  plaintiff  Fronch.  French  assigned  portions  of  his 
contract  to  the  plaintiffs  Carleton  and  Coflin,  and  the 
contract  was  completed  September  9,  1881.  By  this 
contract  French  was  to  give  certain  notes  for  part  of  the 
consideration  money  ;  but  in  the  completion  of  the  con- 
tract Sutherland  and  Brown  accepted,  in  the  place  of  the 
notes  he  was  to  give,  notes  of  the  Mackinnon  Pen  Co., 
to  whom  the  patents  were  conveyed,  with  an  agreement 
on  the  part  of  French,  Carleton  and  Coffin  that  they 
would  become  and  remain  trustees  of  the  company  for  a 
definite  period  of  time,  and  would  maintain  in  the  com- 
pany assets  equal  to  all  its  liabilities,  including  their 
notes.  As  an  inducement  to  them  to  give  this  guar- 
anty, Sutherland  and  Brown  agreed  that  neither  of 
them  should  engage  in  business  in  opposition  to  that 
company  so  long  as  French,  Carleton  and  Coffin  should 
remain  as  such  trustees.  This  agreement  was  made  in 
writing  under  seal  and  is  the  foundation  of  this  action. 
The  notes  run  for  five  years  from  September,  1881,  and 
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the  plaintiffs  last  referred  to  are  still  the  trustees  and 
holders  of  the  stock  of  the  company.  The  defendant 
Brown  has  become  the  owner  of  almost  all  the  stock  of 
the  defendant,  the  Fountain  Ink  Co.,  which  is  a  New 
York  corporation,  making  and  selling  ink.  He  is  the 
active  manager  and  officer  of  the  company.  He  ha» 
undertaken  to  advertise  and  increase  the  sale  of  his  ink 
by  offering  to  give  away  a  stylographic  pen  wi  th  each  bot* 
tie,  and  is  publicly  representing  that  these  pens,  which 
do  not  cost  over  forty  cents,  and  are  given  away  with  a 
quart  bottle  of  ink  for  $1,  are  equal  to  those  which  the 
Mackinnon  Pen  Go.  sells  at  from  $2  to  $6. 

These  acts  are  not  a  legitimate  business  enterprise^ 
but  an  advertising  fraud.  To  carry  it  out,  Brown,  the 
covenantor,  hides  himself  behind  the  doak  of  the  Foun- 
tain Ink  Co.,  of  which  corporation  he  is  the  only  acting 
officer  and  the  owner  of  almost  aU  Ihe  stock.  But  he 
should  not  be  allowed  to  do  through  another  what  he 
cannot  do  himself,  whether  that  other  be  a  clerk,  an 
agent,  or  a  corporation  controlled  by  him  for  his  bene- 
fit. The  plaintiffs  clearly  showed  that  actual  damage 
resulted  and  continues  to  result  {rom  the  wrongful  acte 
complained  of,  and  it  is  quite  apparent  that  they  have 
no  adequate  remedy  in  an  action  at  law  for  damages. 
It  is  also  quite  clear  that  the  acts  complained  of  consti- 
tute a  violation  of  the  covenant.  The  only  remaining 
question  therefore  is,  whether  the  covenant  is  valid  in 
law.  The  learned  judge  who  denied  the  motion  for  the 
continuance  of  the  injunction  during  the  pendency  of 
the  action,  placed  his  decision  on  the  sole  ground  that 
the  covenant  referred  to  was  void  as  against  public 
policy  because  it  was  in  restraint  of  trade.  In  this  I 
think  he  erred.  The  true  reason  why  contracts  in  gen- 
eral restraint  of  trade  are  repudiated  as  contrary  to 
public  policy,  is  that  they  deprive  the  public  of  the 
enterprise  and  skill  of  one  of  the  parties  without  any 
corresponding  benefit  to  the  party  contracting  for  sucb 
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restrictioii.  In  such  a  case  the  contract  injures  one 
party  without  benefiting  the  other  (Chappel  z?.  Brock- 
way,  21  Wend.  159).  Whenever  in  a  given  case  the 
reason  of  the  rule  fails,  the  rule  falls  with  it.  Thus  it 
is  well  settled  that  an  agreement  in  partial  restraint  of 
trade,  restricting  it  vdthin  certain  reasonable  limits  or 
times,  or  confining  it  to  particular  persons,  is  valid,  if 
founded  upon  a  good  and  valuable  consideration. 
{Slory  on  OontractSj  4  ed.  §  155). 

The  test  of  the  reasonableness  of  any  restriction  is, 
whether  it  is  such  as  only  affords  a  fair  protection  to 
the  party  in  whose  favor  it  is  made,  and  at  the  isLUie 
time  does  not  militate  against  the  public  interest  {Id. 
§  552).  Patented  inventions,  and  secrets  of  art  or  trade, 
not  patented,  are  not  within  the  purview  of  the  rule 
against  restraint  of  trade  ;  and  a  trader  may  sell  a 
secret  in  his  art,  and  restrain  himself  generally  from 
the  use  of  it.  These  exceptions  are  allowed  for  the 
purpose  of  stimulating  inventive  genius,  and  of  encour- 
aging science  and  well-directed  ingenuity  {Id.  §  556 ; 
Alcock  V.  Giberton,  6  -Dt^er,  76  ;  Jarvis  v.  Peck,  10 
Paige  Oh.  118). 

In  the  case  last  referred  to  it  was  held  that  a  man 
engaged  in  a  particular  trade  or  business  may  relin- 
quish the  same  to  another  ;  and  he  may  lawfully  cove- 
nant not  to  carry  on  the  same  trade  or  business  in  such 
a  manner  as  materially  to  interfere  with  the  business 
or  profits  of  the  one  to  whom  he  has  sold  out. 

So  where  a  retiring  partner,  on  being  paid  for  the 
good-will  of  the  business,  agreed  with  the  remaining 
partner  not  to  engage  in  business  in  opposition  to  him 
so  near  as  to  take  away  his  customers  and  injure  hi9 
trade,  it  was  held  that  the  agreement  provided  only 
for  a  fair  protection  to  the  continuing  partner,  and  was 
not  void  as  against  public  policy  (Dethlefs  v.  Tamsen, 
7  Dalpj  354).  Even  in  a  case  concerning  the  business- 
of  a  common  carrier  the  same  doctrine  was  upheld,  with 
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the  sole  restriction  that  *'  the  contract  to  be  upheld 
mast  appear  from  special  circumstances  to  be  reasona- 
ble and  nseful,  and  the  restraint  of  the  covenantor 
mast  not  be  larger  than  is  necessary  for  the  protection 
of  the  covenantee  in  the  enjoyment  of  his  trade  or 
business  "  (Dunlop  v.  Gregory,  10  If.  T.  241). 

The  covenant  in  the  agreement  in  suit  is  expressly 
limited  to  such  aqts  as  shall  be  in  opposition  to  the 
plaintiff  corporation.  The  defendants  are  under  no 
restraiat  of  trade  in  any  place  or  in  any  manner,  so 
long  as  they  respect  the  good,  will  of  the  business  for 
which  they  have  been  paid.  Besides  the  covenant  is 
expressly  limited  as  to  persons,  namely,  so  long  as  the 
individual  plaintiffs  remain  trustees.  It  is  a  reasonable 
protection  to  the  plaintiffs,  and  the  restraint  of  the  cov- 
enantors is  not  larger  than  is  necessary  for  the  protec- 
tion of  the  covenantees.  Within  the  principles  of  the 
authorities  cited,  the  agreement  in  question  is  therefore 
valid  and  binding  on  the  defendants  who  executed  it, 
and  all  persons  and  agencies  under  their  control, 
thoagh  no  question  of  infringement  of  a  trade-mark  or 
patent  is  involved.  In  Morgan's  ^onsCo.i^.  Troxall, 
recently  decided  by  the  court  of  appeals,  no  contract 
relation  existed. 

The  order  appealed  from  should  be  reversed  with 
costs,  and  the  motion  for  the  continuance  of  the  injunc- 
tions granted.  Order  to  be  entered  hereon  to  be  settled 
on  notice. 

SsDOWiOK,  Ch.  J.,  and  Bussell,  J.,  oonoorred. 
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CORA  MOFFATT,  et  al.,  Respondents,  v.  JAMES 

HENDERSON,  Appellant. 

I^ilfmejU  after  wU  brought — what  does  not  i»n$tittU6.^^CfMt$~~h(n9  fta»- 

fdnff  of  iloppod,  — Pleading, 

By  covenant  in  defendant's  lease  it  was  provided^  that  the  annual 
charge  for  Oroton  water  rent  upon  the  premises  should  be  paid  by 
him  upon  a  certalQ  day,  and  '^if  not  so  paid,  the  same  shall  be 
added  to  the  quarter's  rent  then  due  "  plaintiff.  Defendant  failed 
to  pay  such  water  rent  for  two  years,  the  amount  in  arrears  being 
$88.00,  for  which  plaintiff  brought  this  action.  Defendant  paid 
said  sum  to  the  city  after  service  of  the  summons  and  complaint, 
and  answered  with  a  general  plea  of  payment.  The  court  directed 
judgment  for  the  plaintiff  for  the  amount  claimed  and  costs,  and 
ordered  the  sum  paid  by  defendant  to  the-  city  to  be  credited  oa 
such  judgment. 

J5Ui,  that  such  payment  and  plea  did  not  relieve  defendant  of  the 
costs  of  the  action. 

The  plea  of  payment  in  the  answer,  being  general,  should  be  held  to 
relate  to  the  time  of  the  commencement  of  the  action. 

Defendant's  failure  to  pay  before  the  time  fixed  in  the  covenant, 
raifted  a  contract  debt  to  plaintiffs,  who  were  primarily  liable  to  the 
city,  which  defendant  could  not  thereafter  discharge  by  payment  to 
the  city. 

Defendant,  if  he  desired  to  stop  the  running  of  costs,  should  have 
made  a  tender  under  section  781,  Oode  Civ.  Proc,  or  an  offer  to 
compromise  under  section  738. 

Before  Freedman  and  Russell,  JJ. 

Deeidoi  December  4,  1882. 

Appeal  from  a  judgment  upon  a  trial  by  a  single 
judge,  a  jury  trial  having  been  waived. 

By  certain  conveyances  the  plaintiffs  became  the 
owners  and  lessors,  and  the  defendant  the  lessee,  of 
certain  premises  in  Forty-sixth  Street,  kept  as  a  livery 
stable.  The  lease  contained  the  following  covenant  on 
the  part  of  the  lessee:  "To  pay  the  regular  annual 
rent  or  charge  which  is  or  may  be  assessed  or  imposed 
according  to  law  upon  the  said  premises  for  the  Croton 
water,  on  or  before  August  1,  in  each  year  during  the 
Vol.  XVL— 29 


460  MOFFATT  «.   H£NDER80N. 

Statement  of  the  Case. 

term,  and  if  not  so  paid  the  same  shall  be  added  to  the 
quarter's  rent  then  due.'' 

The  annual  Croton  water  rent  for  the  year  begin- 
ning May  1,  1880,  and  for  the  year  beginning  May  1, 
1881,  $40  each  year,  was  not  paid  before  the  commence- 
ment of  this  action.  In  consequence  of  such  non-pay- 
ment certain  penalties  were  imposed  amounting  to  $8. 
After  the  commencement  of  this  action,  and  on  Sep- 
tember 21,  the  defendant,  without  the  knowledge  of 
the  plaintiffs,  paid  to  the  Department  of  Public  Works 
the  amount  of  both  the  annual  rents,  above  referred  to 
with  the  extra  charges  and  interest.  In  the  year  1879, 
a  charge,  denominated  a  meter  rate  or  charge,  was 
made  by  the  Department  of  Public  Works  for  Croton 
water  furnished  to  the  defendant  at  the  said  leased 
premises,  as  ascertained  by  a  water  meter  on  the 
premises,  amounting  to  the  sum  of  $166.86,  and  the 
same,  not  being  paid,  was  i*etumed  to  the  office  of  the 
Clerk  of  Arrears,  in  the  Finance  Department  of  the 
City,  in  July,  1880,  and  became  subject  to  interest  at 
the  rate  of  seven  per  cent  per  annum  from  October  27, 
1879.  This  meter  charge,  with  interest,  amounting  to 
$182.40,  was  paid  by  the  plaintiffs  after  the  commence- 
ment of  this  action,  and  on  February  26,  1882. 

The  learned  judge  below  found  that  the  plaintiffs 
were  not  entitled  to  recover  for  the  last  named  sum 
because  it  was  not  paid  before  the  commencement  of 
their  action,  and  that  they  were  entitled  to  judgment 
for  the  sum  of  $88  and  costs,  but  that  the  judgment 
should  be  marked  by  the  clerk  of  the  court  on  the 
docket  thereof  as  having  had  the  sum  of  $88  paid 
thereon  and  that  the  plaintiff  should  not  collect  on  the 
judgment  nor  issue  execution  thereon  for  any  sum 
exceeding  the  amount  of  their  taxed  costs. 

The  defendant's  answer,  verified  October  20,  1881, 
contained  the  following  allegation:  '^For  a  further 
and  separate  defense,  defendant  alleges  that  he  has 
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paid  all  the  regular  annaal  rents  or  charges  which  have 
been  assessed  or  imposed  according,  to  law  upon  the 
said  premises  for  the  Croton  water,  since  the  assign- 
ment to,  and  acceptance  of  said  lease  by  the  defendant." 

Henderson  &  TompiinSf  and  S.  Janes,  for  appellant. 
Joseph  A.  Welch,  for  respondents. 

By  the  Court. — Hobaob  Russbll,  J. — ^The  only 
question  raised  by  this  appeal  is,  whether  the  payment 
by  the  defendant  of  the  $88— the  only  sum  due  the 
plaintiff,  as  found  by  the  learned  judge  below — ^after 
suit  brought  and  before  the  answer  was  served,  relieved 
the  defendant  from  the  payment  of  the  costs  of  the 
action. 

There  can  be  no  doubt,  that  a  defendant  may  plead 
anything  occurring  before  answer,  amounting  to  a  de- 
fense — not  as  a  defense,  but  as  a  bar  to  the  further 
maintenance  of  the  suit ;  and  after  answer  served,  a  de- 
fendant is  usually  permitted,  upon  terms,  to  set  up  by 
supplemental  answer  any  facts  which  would  bar  the 
further  maintenance  of  the  suit.  Before  the  Code,  it 
was  a  matter  of  course  to  permit  a  plea  puis  darrein 
continuance  to  be  filed.  While  it  was  done  by  the 
order  of  the  court,  that  was  merely  a  matter  of  form 
(Bate  V.  Fellowes,  4  Bosw,  638).  Since  the  adoption  of 
the  Code,  it  is  almost  as  much  a  matter  of  course  to 
permit  the  filing  of  a  supplemental  answer,  but  it  is  at 
the  same  time,  almost  as  much  a  matter  of  course  to 
impose  the  payment  of  the  accrued  costs,  as  a  con- 
dition, and  such  other  conditions  as  the  justice  of  the 
case  may  demand.  But  I  do  not  understand  that  the 
filing  of  a  plea  puis  darrien  continuancCy  before  the 
Code,  relieved  a  defendant  from  the  payment  of  the 
accrued  cost,  such  as  there  would  be,  if  there  had  been 
a  continuance.  Since  the  Code  it  is  usual,  as  I  have 
said,  to  make  provision  on  that  subject  in  the  order 
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I^rmitting  the  sapplemental  answer.  The  original 
answer  in  this  case  was  delayed  antil  after  the  de- 
fendant paid  to  the  Commissioner  of  Pnblic  Works  the 
amount  of  that  portion  of  the  plaintiffs  claim,  which 
the  judge  held  the  plaintiffs  entitled  to  recover. 

There  are  several  objections  to  the  defendant's  posi- 
tion. In  the  first  place,  his  answer  does  not  constitute 
a  plea  puis  darrein  continuance.  It  alleges  payment 
generally,  and  as  the  rights  of  the  parties  were  to  be 
determined  by  the  condition  of  affairs  at  the  time  snic 
was  brought^  the  plea  of  payment  in  the  answer  ought 
to  be  held  to  relate  to  the  time  of  the  beginning  of  the 
action.  There  are  no  words  in  it  to  indicate  that  the 
payment  was  made  after  the  complaint  was  served. 

In  the  next  place,  by  the  covenant  in  the  lease  if  the 
tenant  failed  to  pay  the  water  rates  before  August  1, 
they  were  to  be  added  to  the  quarter's  rent  then  due. 
The  lessors  were  primarily  liable  to  the  public  authori- 
ties for  the  water  rate.  The  defendant  became  liable  to 
pay  them  only  in  consequence  of  the  terms  of  the  lease. 
His  failure  to  pay  before  August  1,  raised  a  contract 
debt  from  him  to  the  plaintiffs  which  he  could  not  there- 
after discharge  by  payment  to  a  third  person,  even 
though  that  third  person  were  the  one  to  whom  he  had 
originally  agreed  to  pay.  Payment  to  the  third  person, 
then,  without  the  order,  certainly  without  the  knowl- 
edge, of  the  plaintiffs,  was  not  good  payment  of  a  debt 
which,  by  the  terms  of  the  lease,  was  then  owing  direct- 
ly to  the  plaintiffs.  It  is  much  more  than  doubtful 
whether  the  defendant' s  plea  of  payment  in  his  answer 
was  sustained  by  the  proof,  and  whether,  if  technicali- 
ties were  to  be  adhered  to,  the  judge  below  had  the 
right  to  give  the  direction  that  the  amount  of  the 
defendant's  payment  should  Xye  credited  upon  the  judg- 
ment docketed  by  the  clerk.  It  may  be  that  the 
receipt  of  the  sum  sued  for,  after  suit,  would  amount 
to  a  waiver  of  costs  (Bendit  «.  Annesley,  27  How.  Pr. 
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184 ;  Willis  v.  Chipp,  9  How.  Pr.  568).  And  it  was 
held  in  Brown  v.  Richardson  (7  Moht  57),  that  where 
leave  was  given  to  file  a  supplemental  answer  alleging 
payment,  it  was  to  be  assumed  that  provision  for 
accrued  costs  was  made  on  the  motion,  so  that  the 
final  costs  could  follow  the  judgment.  But  Reiner  v. 
Doerge  (61  How.  Pr.  143),  and  the  cases  cited  therein, 
do  not  support  the  proposition  that  the  general  de- 
fense of  payment  to  an  action  for  a  debt  due  a  plaint- 
iff, is  made  out  by  proving  that  after  suit  brought  the 
defendant  paid  the  sum  sued  for  to  the  plaintiff's 
creditor. 

The  Code  has  expressly  fixed  the  method  by  which 
a  party  may  stop  the  running  of  costs  against  him,  by 
tender  after  suit  brought  (§  731) :  or,  by  offer  to  com- 
promise (§  738).  The  plaintiffs  were  entitled  to  the 
costs  which  accrued  up  to  the  time  of  the  payment  in 
any  event. 

If  the  defendant  wished  to  stop  the  running  of  costs 
against  him,  he  should  have  either  tendered  the  amount 
and  costs  accrued  up  to  that  time,  or  made  the  offer 
contemplated  in  section  738. 

The  judgment  below  was  more  favorable  than  the 
defendant  had  a  right  to  expect.  It  should  be  affirmed, 
with  costs. 

Fbesdman,  J.,  concurred. 
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ANDREW  KNAUER,  and  KATIE,  his  wife,  Re- 

BPONDBNTs,  V.  THE  GLOBE  MUTUAL  LIFE 

INSURANCE  COMPANY,  Appellant. 

L   Ocntr<iet. 

1.   HB8CIS8I0N  OR  RBFUDIATION  OF,  FOR  FRAUD. 

(a)  Laches  in  di$oavering  fraud,  tohgn  not  imputed. 
1.  Policy  of  life  insarance. — When  a  holder  of  a  policy  is  in- 
duced to  surrender  it,  and  accept  another  in  its  place,  upon 
false  representations  as  to  the  terms  of  the  new  policy,  and 
•8  to  their  effect  being  more  favorable  to  the  assured  than  the 
terms  of  the  old  one,  laches  will  not  be  imputed  to  him  from 
hii  not  reading  the  new  policy  and  discovering  that  it  did 
not  correspond  with  the  representations,  for  a  period  of  five 
years,  the  new  policy  being  so  obscure  in  its  terms  as  that 
only  experts  in  insurance  matters  could  understand  it. 
Q.   Garparation. 
1.  Officer  as  AGsirr. 

(a)  AfU?u>ritp  to  bind  eorporation  Jyy  hie  repretentatione, — Prima 
fade  evident  of, 

1.  An  officer  made  certain  representations  to  a  dealer  with  the 
corporation,  in  its  office,  the  officer  and  dealer  being  en- 
gaged in  the  business  of  the  corporation,  and  the  represen- 
tations having  reference  to  its  business,  and  being  designed 
to  produce  an  act  by  the  dealer  beneficial  to  the  corporation, 
and  the  dealer  did  the  act  which  was  subsequently  accepted 
by  and  acted  on  by  the  corporation  ; 

Held, 
That  there  was  prima  facie  evidence  (there  being  no  other 
proof  as  to  the  extent  of  the  officer's  authority)  of  author- 
ity in   the  officer  to  bind  the  corporation  by  his  repre- 
sentations. 

Before  Sedgwick,  Ch.,J.,  Freedman  and  Russell,  J  J. 

Decided  December  4,  1882. 

Appeal  from  a  judgment  entered  after  a  trial  at 
special  term. 

In  May,  1870,  the  plaintiflF,  Andrew  Knauer,  took 
from  the  defendant  an  endowment  insarance  policy 
guaranteeing  the  payment  of  the  sum  of  $2,000  at  the 
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end  of  fifteen  years  from  the  date  thereof  to  him,  or,  in 
ease  of  his  prior  death,  to  his  wife,  Katie  Knaner.  The 
premium  npon  this  policy  was  $139.38  per  annum, 
payable  in  quarterly  installments.  He  paid  the 
premiums  up  to  and  including  the  quarterly  premium 
due  January  27,  1874.  In  October,  1873,  when  Knauer 
was  paying  his  premium  at  the  defendant's  office,  the 
cashier  solicited  him  to  exchange  the  policy  he  held 
for  a. new  policy,  upon  a  plan  which  he  represented  to 
be  more  favorable  than  the  terms  of  the  policy  Knauer 
then  had.  The  cashier  represented  that  the  new  policy 
would  cost  $30  a  year  less,  that  it  would  be  payable  a 
year  sooner,  to  wit,  1884,  and  that  in  case  of  his  death 
his  wife  would  receive  $2,000,  as  on  the  former  policy, 
and  in  case  he  survived  until  1884,  he  would  himself 
receive  the  amount  of  $2,000  instead  of  having  to  pay 
another  premium  and  waiting  until  1885  for  his  $2,000. 

The  cashier  also  offered  to  allow  two  years'  premium 
on  the  new  policy  without  any  cash  payment,  saying 
that  the  company  had  lowered  its  rates  since  the  time 
when  Knauer  was  first  insured. 

The  plaintiff  did  not  exchange  policies  at  that  time, 
but  did  in  January,  1874,  the  same  representations 
being  made  to  him  by  the  cashier.  Knauer  received 
the  new  policy  and  paid  premiums  thereon  in  1876  and 
1878,  $109.82  each. 

The  new  policy  differed  from  the  old  one  in  the  fol- 
lowing particulars : 

1.  The  first  policy  entitled  the  holder  to  dividends 
during  its  progress.  Knauer  had  received  several. 
The  new  policy  entitled  him  to  dividends  only  at  (he 
end  of  the  term  in  case  he  should  then  be  living  and 
should  have  continued  to  pay,  otherwise  he  forfeited 
the  dividends. 

2.  The  first  policy  entitled  him,  at  any  time  after 
two  annual  premiums  had  been  paid,  to  receive  a  paid- 
up  policy  for  a  proportionate  amount  of  the  sum  in- 
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sured,  viz.,  2-16th,  3-16th,  &c.j  according  to  the  number 
of  annual  premiums  paid.  Tlie  new  policy  did  not  give 
him  that  benefit,  but  was  absolutely  forfeitable,  to- 
gether with  all  the  premiums  paid  thereon,  in  case  of 
failure  to  pay. 

3.  The  first  policy  guaranteed  the  payment  of  $2,000 
at  the  maturity  thereof.  The  second  policy  guaranteed 
him  only  the  payment  of  the  net  value  of  the  policy. 

This  net  valne  was  represented  to  the  plaintiff  by 
the  cashier  as  meaning  the  same  thing — that  is,  that 
the  policy-holder  would  get  $2,000  at  the  end  of  the 
time. 

According  to  the  plaintiff's  witnesses  on  trial  the 
words  *'net  value"  in  the  new  policy  substantially 
meant  that  the  policy-holder  would  receive  nothing. 
According  to  the  defendant's  witnesses  they  meant 
that  he  would  receive  $600  or  over. 

The  plaintiff  Knauer  is  a  German,  speaking  but  not 
reading  English  very  well.  The  phraseology  of  the 
second  policy  issued  to  him  was  such  that  only  an 
expert  in  insurance  matters  could  understand  and 
interpret  it.  The  plaintiff  did  not  become  aware  of  the 
difference  between  his  first  and  seccmd  policy  until 
January,  1878,  when  he  submitted  it  to  an  expert,  who 
explained  it  to  him,  whereupon  he  brought  this  action, 
offering  to  surrender  up  the  second  policy  and  claim- 
ing the  surrender  value  of  the  old  policy  at  the  time  it 
was  surrendered  and  the  amount  he  had  paid  in  pre- 
miums upon  the  new,  with  interest,  &g. 

The  plaintiffs  had  judgment  below,  and  defendant 
now  brings  this  appeal. 

Sewell  <fe  Pierce,  attorneys,  and  Robert  Sewell,  of 
counsel,  for  appellant,  urged  : — I.  The  cause  of  action, 
if  Knauer  ever  possessed  any,  has  been  lost  by  the  lapse 
of  time  and  his  own  negligence.  This  is  an  application 
to  rescind  the  contract  made  between  him  and  the 
company.    It  is  not  sought  to  reform  the  contract ;  in 
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that  case  far  greater  laohes  will  be  overlooked  (Jen- 
nings V.  Broughton,  5  D.  Q,  M.  &  Q.  126 ;  Story  Eq. 
Jut.  200  a  ;  Atwood  v.  Small,  6  dark  &  F.  232 :  Bene- 
dict z?.  Bank,  4  Daly^  171 ;  Scholey  ®.  Worcester,  4  Huriy 
302 ;  Fitzhugh  v.  Sackett,  60  N.  T.  699  ;  Ross  o.  Til- 
lotson,  6  Hua,  280  ;  North  v.  Case,  43  N.  Y.  362 ;  affirm- 
ing 2  Lans.  264 ;  Hay  v.  Star  Fire  Ins.  Co.,  77  N.  Y. 
240  ;  1  Story  Eq.  Jur.  §  776  ;  1  Fonh.  Eq.  ch.  62,  §  2 ; 
Bid  well  V.  Astor  Ins.  Co.,  16  N.  Y.  263). 

II.  The  simple  fact  that  the  capacity  of  this  plain- 
tiJBF  is  less  than  that  of  another  person,  is  no  reason  for 
setting  aside  his  contracts  (Mann  v.  Bellerty,  21  Ver. 
326).  Nor  is  the  mere  fact  that  a  contract  is  bard  and 
unconscionable,  sufficient  reason  in  law  or  equity  to  set 
it  aside  (Willis  v.  Jannegan,  2  Atk.  261  ;  Warner  v. 
Davids,  1  Woodb.  S  M.  203).  The  court  of  chancery 
is  not  the  guardian  of  any  but  idiots,  insane  people, 
and  others  who  are  laboring  under  legal  and  physical 
disabilities.  And  this  man  of  sound  mind,  of  fall  age, 
with  his  eyes  open,  and  understanding  the  English 
language,  must  be  held  to  the  same  rule  that  governs 
other  contracting  parties,  and  if  he  enters  into  a  con- 
tract which  is  improvident,  he  should  not,  for  the  mere 
reason  that  it  is  improvident,  be  permitted  to  rescind 
it.  But,  it  is  submitted,  that  the  proof  shows  that  the 
contract  is  not  hard  or  unconscionable,  and  that,  there- 
fore, there  does  not  exist  even  that  reason  for  attempt- 
ing to  set  it  aside  (Blackford  z.  Christian,  1  Knapp^  77  ; 
Stevens  v.  Mayor,  46  J.  &  S.  296). 

III.  The  acts  of  the  agent  who  made  the  represen- 
tations to  the  plaintiff  were  wholly  unauthorized  by 
the  defendant,  and  there  is  no  evidence  tending  to 
show  that  the  company  ever  had  any  knowledge  of 
those  representations,  or  ever  adopted  or  ratified  them. 
(See  Stringham  v.  St.  Nicholas  Ins.  Co.,.  4  Abb.  Ot. 
App.  Dec.  315).  To  establish  a  ratification  by  a  prin- 
cipal of  an   unauthorized  act  of  his  agent,  it  must 


458  KNAUER  v.   GLOBE  MUX.   LIFE  INS.   00. 

Opinioa  of  the  Oourt,  by  Russbll,  J. 

appear  that  the  principal  acted  with  knowledge  of  the 
facts ;  he  cannot  be  held  to  have  ratified  acts  which  did 
not  come  to  his  knowledge  (Bitch  v.  Smith,  82  iT.  T. 
627  ;  Baunon  v.  Warfield,  42  McL  22  ;  Adams  Express 
Co.  V.  Trego,  36  Md.  47;  Hardeman  v.  Ford,  12  Oa. 
205  ;  Billings  v.  Morrow,  7  CcU.  171 ;  P.  &  S.  R-  R.  Co. 
V,  Gazzam,  32  Pa.  340 ;  Kerr  v.  Sharp,  83  lU.  199  ; 
Combs  V.  Scott,  12  Allen,  493  ;  Com.  Bank  v.  Jones,  18 
Tex.  811 ;  Lewis  t^.  Read,  13  if.  <fe  TT.  834  ;  Freeman 
V.  Rosher,  13  Q.  B,  780). 

ly.  The  learned  judge  at  special  term  erred  in 
finding  that  policy  No.  31,850  (the  second  policy),  was 
a  term  policy  upon  which  the  reserve  accumulations 
during  said  years  would  never  exceed  the  sum  of  twen- 
ty-five dollars,  and  that  the  value  of  said  policy  No, 
81,850,  at  the  expiration  of  the  said  term  (said  Knauer 
being  then  living),  would  be  nothing. 

James  P.  Albrtght^  attorney,  and  of  counsel  for 
respondents,  among  other  things,  urged : — I.  The  issu- 
ance of  the  new  policy  shows  that  the  company  ratified 
the  acts  of  its  cashier,  done  in  its  own  office,  and  be- 
hind its  own  counters. 

II.  There  has  been  no  laches  on  the  part  of  the 

plaintiffs,  for  the  action  was  begun  immediately  upon 

the  discovery  of  the  fraudulent  character  of  the  new 

policy    (Rohrschneider  v.  Knickerbocker  life,  76  If. 

r,  216  ;  Hay  v.  Star  Fire  Ins.  Co.,  77  If,  T,  240). 

Br  THE  Court. — ^Horace  Russell,  J. — The  grounds 
urged  before  us  for  the  reversal  of  this  judgment  were 
(1)  that  the  judge  at  special  term  misconceived  the 
meaning  of  the  second  policy  issued  ;  (2)  that  the 
plaintiff,  if  he  ever  had  any  cause  of  action,  had  lost  it 
by  his  own  laches  ;  and  (3)  that  the  representations  of 
the  cashier  were  not  binding  upon  the  defendant,  he 
having  no  authority  to  make  them,  and  the  defendant 
never  having  ratified  them. 
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1.  As  the  first  objection  is  to  a  conclusioQ  of  fact 
rather  than  of  law,  it  is  only  necessary  to  say  that 
there  is  evidence  to  support  the  finding  below,  and,  in- 
deed, the  witness  relied  on  by  the  defendant  testified 
that  the  policy  was  capable  of  the  interpretation  put 
upon  it  by  the  plaintiff's  witnesses,  although  that  was 
not  the  interpretation  he  put  upon  it  or  which  was  put 
upon  it  by  the  defendant. 

2.  The  judge  below  having  by  his  finding  deter- 
mined that  the  plaintiff  was  guilty  of  no  laches  such 
as  should  prevent  the  granting  of  the  relief  demanded, 
we  see  no  reason  for  disturbing  the  finding,  which  was 
discretionary  (Hay  v.  Star  Fire  Ins.  Co.,  77  iT.  T.  235). 
Indeed,  it  may  well  be  doubted  whether  the  plaintiff 
liad  not  the  statutory  time  within  which  to  bring  his 
action,  viz.,  six  years  {Code,  §  382.,  subd.  5),  and  so, 
whether  it  could  be  held  that  any  action  brought  with- 
in that  time  should  fail  because  of  laches  (Matter  of 
Man.  Savings  Ins.,  82  Hf.  T.  142).  The  fact  that  the 
second  policy  was  obscure  in  its  terms,  so  much  so  that 
only  experts  in  insurance  matters  could  understand  it, 
takes  this  out  of  that  class  of  cases  where  courts  of 
equity  have  refused  to  relieve  a  part j'  who  by  the  exer- 
cise of  ordinary  diligence,  and  by  such  an  examination 
as  a  prudent  person  ought  to  have  made,  might  have 
discovered  the  falsity  of  the  representations. 

3.  As  to  the  cashier's  authority  to  mnke  the  repre- 
sentations so  as  to  bind  the  defendant,  there  was  no 
other  evidence  than  that  he,  when  receiving  premiums 
from  the  plaintiff,  urged  the  plaintiff  to  make  the  sur- 
render of  his  first  policy,  making  the  representa- 
tions relied  on,  and  the  defendant  thereafter  issued  to 
the  plaintiff  the  new  policy.  The  cashier  acted  as  the 
agent  of  the  defendant  in  that  transaction,  whether 
within  the  scope  of  his  ordinary  employment  or  not. 
There  was  no  evidence  offered  on  the  part  of  the  de- 
fendant that  his  action  was  not  within  the  scope  of  his 
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ordinary  employment,  and  the  company  ratified  his  act 
by  issuing  the  new  policy.  These  facts  were  snfficient, 
in  our  judgment,  in  the  absence  of  any  contradiction, 
to  justify  the  judge  below  in  holding  that  the  cashier 
was  the  defendant's  agent,  and  that  the  defendant  was 
bound  by  and  responsible  for  his  misrepresentations. 

The  judgment  was  right,  and  should  be  affirmed, 
with  costs. 

Sedowiok,  Ch.  J.y  and  Fbeedman,  J.,  concurred. 


CATHERINE  HART,  as  Adme'x,  &o.,  Respondent, 
V.  THE  N.  T.  FLOATING  DRY  DOCK  Co., 

Appellant. 

2f<Bffligenee—/elUnD'»ertant,  when  deemed  to  "be  acting  in  place  of  employer 

— liability  of  employer  for  aeU  of. 

Where  plaintiff  seeks  to  recover  from  his  employer,  damages  for  in- 
juries caused  by  the  Degligence  of  a  fellow  servant,  npon  the 
theory  that  as  to  the  matters  in  regard  to  which  the  negligence  oc- 
curred, such  fellow  servant  was  acting  in  the  place  of  the  employer, 
it  is  error  to  leave  it  entirely  to  the  jury,  to  determine  what  acts 
and  duties  the  defendant  is  required  to  perform  and  discharge  as 
principal. 

Where  the  business  of  defendant,  a  dry  dock  company,  is  raising,  re- 
pairing and  again  lowering  vessels,  the  court  should  charge  that  the 
duty  of  the  defendant  is  to  supply  its  servants  with  suitable  and 
safe  machinery  and  appliances,  with  competent  and  skillful  co- 
workers, and  to  make  and  promulgate  suitable  and  sufficient  rules 
for  the  conduct  of  its  business  in  its  (irdinary  run,  and  for  any  ex- 
traordinary occasions  that  might  reasonably  be  anticipated.  The 
jury  should  then  find  whether,  as  to  the  act  in  question,  defendant 
has  been  guilty  of  any  neglect  of  these  duties. 

A  foreman  of  one  of  defendant's  docks,  who  at  the  time  the  accident 
occurred,  was  engaged  in  superintending  the  raising  of  a  vessel  in 
said  dock,  was  not,  as  to  such  act,  the  alter  ego  of  the  company,  nnd 
it  cannot  upon  that  ground  be  held  liable  for  his  negligence  or  for 
his  errors  of  judgment  in  directing  said  work. 
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Before  Sedowiok,  Ch.  J.,Fb£EDMan  and  Bussell,  J  J. 

JOeoicM  IhemnJber  4,  1882. 

Appeal  by  the  defendant  from  a  judgment  entered 
upon  the  verdict  of  a  jury,  and  from  an  order  denying 
a  motion  for  a  new  trial. 

The  action  was  for  damages  for  the  alleged  neg- 
ligence of  the  defendant,  whereby  the  plaintiff's  intes- 
tate lost  his  life. 

The  defendant  is  a  corporation  owning  a  dry  dock 
and  engaged  in  the  basiness  of  repairing  vessels. 
The  plaintiff's  intestate  was  in  the  defendant's  employ 
as  a  laborer.  On  October  14,  1881,  the  defendant  took 
upon  their  dock  for  repairs  the  Pacific  mail  steamer, 
Crescent  City.  On  October  17,  the  repairs  having 
been  completed,  the  dock  was  lowered  and  the  braces 
and  fastenings  were  removed.  An  attempt  was  made 
to  tow  the  vessel  from  the  dock  by  tugs,  but  it  was 
found  that  the  tugs  could  not  move  her,  as  the  after- 
part  of  the  vessel  had  grounded  on  the  keel  blocks  and 
was  held  fast ;  the  water  was  not  high  enough  to  float 
the  vesseL  The  defendant's  foreman,  McCann,  then 
directed  that  the  tugs  leave  and  the  vessel  be  re- 
fastened,  and  the  dock,  with  the  vessel  upon  it,  be 
raised  from  the  water  so  as  to  wait  for  the  next  high 
tide.  This  was  done.  When  the  dock  had  been  par- 
tially lifted,  McCann  noticed  that  the  vessel  trembled 
somewhat,  but  notwithstanding  this  he  gave  no  di- 
rection to  stop  raising  the  dock.  When  the  deck  of 
the  dock  was  about  on  a  level  with  the  water,  the  vessel 
careened  to  one  side,  crushing  and  killing  the  plain tff's 
intestate,  who  at  the  time,  in  the  performance  of  his 
duty,  was  engaged  in  adjusting  one  of  the  bilge  blocks 
on  the  rear  of  the  dock. 

The  method  of  receiving  and  raising  vessels  on  the 
defendant's  dock  was  as  follows:  Before  a  vessel  is 
placed  in  the  dock  a  plan  of  it  is  given  to  the  foreman, 


1 


462   HART  V.   N.   Y.  FLOATING  DRY  DOCK  00. 

Statement  of  tiie  Case. 

who  arranges  his  keel,  dock,  and  bilge  blocks,  to  hold 
and  steady  the  vessel  in  its  place.  Along  the  center 
of  the  dock  thei*e  rans  a  beam  or  truss,  on  which  were 
placed  the  keel  blocks  on  which  the  weight  of  the 
vessel  rested,  and  from  the  side  of  the  dock,  blocks 
called  bilge  blocks  were  run  out  to  support  and  hold 
the  bilge  of  the  vessel,  to  steady  rather  than  to  sup- 
port. These  bilge  blocks  ran  over  what  are  called  iron 
ratchets  containing  teeth  one  half  an  inch  in  depth, 
and  to  their  rear  were  fastened  what  are  called  pawls, 
weighing  five  pounds,  which,  when  inserted  in  teeth  of 
the  ratchets,  held  the  bilge  blocks  in  position.  The 
plan  of  the  vessel  having  been  given  to  the  foreman, 
the  vessel  was  floated  in  and  proi)erly  centered  over  the 
keel  blocks,  which  were  held  in  position  by  iron  dogs 
to  the  beam  running  along  the  center  of  the  dock. 
The  dock  was  then  raised  until  the  keel  of  the  vessel 
grounded  upon  the  keel  blocks,  and  the  bilge  blocks 
were  run  out  and  fastened  in  their  places.  It  is  essen- 
tial that  a  correct  center  should  be  obtained — that 
is,  ihat  the  keel  should  rest  exactly  on  the  centre  of 
the  keel  blocks,  as  otherwise  when  the  dock  is  lifted 
and  the  support  of  the  water  removed  from  the  vessel, 
there  is  great  danger  of  its  careening  by  reason  of  the 
undue  weight  resting  on  one  side  consequent  upon 
the  keel  not  resting  on  the  center  of  the  blocks. 

McCann  was  the  foreman  or  dock-master  of  sectional 
dock  No.  8  belonging  to  the  defendants,  had  been  in 
its  employ  in  that  capacity  nearly  four  years.  The 
defendant  owned  two  other  similiar  sectional  docks. 

As  foreman  of  No.  3,  McCann  operated  the  dock. and 
gave  orders  ;  he  did  not  hire  or  discharge  men,  did  not 
purchase  or  supply  machinery.  He  had  raised  three 
hundred  and  sixty-five  other  vessels  in  the  same  way 
this  was  raised,  and  never  before  had  an  accident. 
The  defendant  had  a  president  in  the  vicinity  of  its 
docks,  in  general  charge  of  its  business. 


HART  V.   N.   Y.   FLOATING  DRY  DOCK  CO.        463 

Statement  of  the  Case. 

While  the  precise  caase  of  the  accident  was  not  con- 
clusively shown,  the  evidence  all  tended  to  show,  and 
the  argument  of  the  respondent  was,  that  it  occurred 
because,  before  raising  the  dock,  after  the  tugs  had 
failed  to  haul  the  vessel  off,  the  vessel  was  not  properly- 
centered  by  McCann,  inasmuch  as  to  properly  center  a 
vessel  it  is  necessary  that  she  should  be  floating  free, 
which  this  vessel  was  not :  and  because  the  attempts  of 
the  tugs  to  pull  the  vessel  off  had  so  loosened  the  keel 
blocks  and  bilge  blocks  as  that  the  center  of  gravity  on 
the  keel  blocks  was  not  preserved,  and  so,  when  the  ves- 
sel arose  out  of  the  water,  it  careened.  According  to  the 
testimony,  this  was  the  first  time  a  vessel  had  been 
raised  after  having  been  lowered  upon  completion  of 
repairs. 

A  motion  was  made  to  dismiss  the  complaint,  both 
at  the  close  of  the  plaintiff' s  case  and  at  the  close  of 
the  testimony,  on  the  grounds  (1)  that  there  was  no 
negligence  on  the  part  of  the  defendant;  (2)  that  if 
the  accident  occurred  from  the  negligence  of  McCann, 
it  was-the  negligence  of  a  fellow  servant ;  (3)  that  the 
pawls  and  rachets  were  proved  to  have  been  in  good 
condition,  and  if  they  were  not  it  was  as  well  known  to 
the  decedent  as  to  the  defendant ;  and  (4)  the  dece- 
dent's contributory  negligence. 

This  motion  was  denied  and  the  court,  among  other 
things, charged,  "  If  the  jury  believe  from  the  testimony, 
that  on  October  17,  1881,  the  time  of  the  accident, 
McCann  was  the  general  superintendent  of  the  dock 
in  question  and  had  sole  and  entire  charge  of  the  rais- 
ing and  lowering  said  dock  and  the  placing  of  vessels 
therein  and  removing  the  same  therefrom,  he  was,  in 
respect  to  such  acts,  the  aUer  ego  of  the  defendant,  and 
for  his  negligence,  if  any,  in  the  performance  of  these 
acts,  or  any  of  them,  the  defendant  would  be  liable.'' 
To  this  the  defendant  excepted. 

The  court  also  charged,  "If  the  jury  believe  from 
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the  testimony  that  the  lowering  and  raisingof  the  dock 
in  question  and  the  placing  of  vessels  thereon  and  re- 
moving the  same  therefrom,  were  acts  which  the  de- 
fendant corporation  was  reqaired  to  perform  as  princi- 
pal, it  is  immaterial  to  whom  the  performance  of  such 
acts,  or  any  of  them,  was  committed,  as  the  defendant 
would  be  liable  for  negligence  or  want  of  proper  care 
in  the  performance  of  snch  acts."  To  this  the  defendant 
excepted. 

The  court  also  charged  substantially,  that  if  the 
failure  properly  to  re-center  the  vessel  was  the  cause 
of  the  accident,  or  if  failure  to  lower  the  vessel  when 
the  trembling  became  apparent  showed  want  of  care, 
then  that  the  plaintiff  could  recover. 

The  defendant,  in  various  forms,  made  requests  to 
charge  the  converse  of  these  propositions  in  regard  to 
the  responsibility  of  the  defendant  for  the  negligence 
of  McCann,  which  the  court  refused. 

In  submitting  the  case  to  the  jury  the  court  asked 
them,  in  addition  to  a  general  verdict,  to  answer  the 
following  questions :  1.  "  Was  the  plaintiflPs  intestate 
free  from  contributory  negligence  f  (To  which  the  jury 
answered  ''yes.")  2.  "  Was  the  defendant,  in  respect 
to  such  acts  and  duties,  as  it  was  required  to  perform 
and  discharge,  guilty  of  negligence  or  want  of  proper 
care  in  the  matters  alleged  in  the  complaint  i"  (To 
which  the  jury  answered  ''yes.")  3.  "  Did  the  defend- 
ant furnish  its  employees,  for  use  in  the  transaction  of 
its  business,  good  and  sufficient  pawls,  mtchet^,  and 
keep  them  in  repair  at  the  time  of  the  accident  in 
question?^'  (To  which  the  jury  answered  "yes,  the 
latter  out  of  repair  at  the  time  of  the  accident.") 

The  jury  rendered  a  verdict  for  the  plaintiff  for 
$4,200. 

Upon  the  defendant's  motion  for  a  new  trial  upon 
the  minutes,  the  learned  judge  below  delivered  the  fol- 
lowing   opinion : 
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"Arnoux,  J. — ^Where  the  master  places  the  en- 
tire charge  of  his  business  in  the  hands  of  an  agent, 
the  neglect  of  the  agent  in  supplying  and  main- 
taining suitable  instrumentalities  for  the  work  re- 
quired is  a  breach  of  duty  for  which  the  master  is 
liable  (MuUan  v.  Phila.  &  Southern  Mail  S.  S.  Co.,  78 
Penn.  St.  26;  21  Am.  H.  2,  cited  with  approbation  in 
Crispin  v.  Babbitt,  81  N.  T.  51ft-521 ;  Corcoran  v.  Hol- 
brook,  59  Id.  517).  A  corporation  necessarily  places 
the  entire  charge  of  its  business  in  the  hands  of  its 
agents,  and  as  the  jury  has  found  that  there  was  a 
breach  of  duty  in  this  regard,  if  it  could  be  established 
that  the  ruling  of  the  court  was  wrong  in  respect  to  the 
position  of  McCann,  nevertheless  the  verdict  should  be 
sustained.  We  think  that  this  case,  in  respect  to  the 
duty  that  the  master  owes  his  servant  as  to  the  acts  of 
McCann,  is  distinguishable  from  the  cases  of  Crispin  v. 
Babbitt  (81  N.  T.  516),  and  McCosker  t.  L.  I.  R.  R., 
(84  N.  T.  77).  To  entitle  the  defendant  to  a  new  trial 
he  must  affirmatively  establish  that  the  verdict  was 
wrongan  both  branches  of  the  case.  This,  after  careful 
examination,  we  think  he  has  failed  to  do,  and  there- 
fore, the  motion  for  a  new  trial  is  denied." 

Benedict^  Toft  &  Benedict^  attorneys,  and  E.  N. 
Taft^  of  counsel,  for  the  appellant. 

T.  O.  JST.  Ecclesine^  attorney,  and  J.  O.  Tomlinson^  of 
counsel  for  the  respondent. 

By  the  Court. — Horace  Russell,  J. — [After  stat- 
ing the  facts  as  above.]  The  fandamental  error  into 
which,  as  it  seems  to  me,  the  learned  judge  who  tried 
this  case  below,  fell,  was  in  leaving  it  entirely  to  the 
jury  to  determine  what  acts  and  duties  the  defendant 
was  required  to  perform  and  discharge  as  principal, 
instead  of  holding,  as  a  matter  of  law,  that  '^the  duty 
of  the  defendant  was  to  supply  its  servants  with  suit- 
able and  safe  machinery  and  appliances,  with  competent 
VoL-XVI.  80 
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and  skillf al  co-workers,  and  to  make  and  promulgate 
sufficient  rales  and  regnlations  for  the  conduct  of  the 
business  in  its  ordinary  run  and  for  any  extraordinary 
occasions  that  might  be  reasonably  anticipated  "  (Slater 
V.  Jewett,  85  iT.  T.  61,  73),  and  then  asking  the  jury  to 
find  whether  the  defendant  had  failed  in  the  per- 
formance of  its  duty  in  any  of  these  respects.  The 
fact  that  the  defendant's  business  is  raising,  repairing 
and  again  lowering  vessels  does  not  require  it  to  take 
charge  of  the  details  of  this  business  as  principal,  or 
make  it  liable  to  a  servant  for  the  negligence  of  a 
fellow-servant  who  is  put  in  charge  of  such  details. 

It  might  as  well  be  left  to  a  jury  to  say  whether  or 
^ot  it  is  the  duty  of  a  railroad  company  to  conduct 
trains  as  principal,  so  that  every  railroad  conductor 
could  be  found  by  the  jury  to  be  the  (ilter  ego  of  the 
company. 

The  defendant  can  be  held  liable  only  for  neglect  of 
its  duty  in  respect  to  the  matters  which  I  have  quoted 
from  the  opinion  of  Chief  Justice  Foloeb.  Whether 
or  not  McCann  was  the  alter  ego  of  the  defendant 
was  a  matter  of  law  to  be  determined  by  the  court,  not 
a  matter  of  fact  to  be  decided  by  the  jury.  The  decis- 
ion in  MuUan  V.  Phil.  &  South.  Mail  S.  S.  Co.  {78  Penn. 
St.  25 ;  21  Am.  H.  2),  was  approved  in  Crispin  v. 
Babbitt,  only  to  the  extent  of  this  proposition :  '*  Where 
the  master  places  the  entire  charge  of  his  business  in 
the  hands  of  an  agent,  the  neglect  of  the  agent  in  sup- 
plying  and  maintaining  suitaible  instrumentalities 
for  the  work  required^  is  a  breach  of  duty  for  which 
the  master  is  liable."  The  words  which  I  have  put  in 
italics  were  so  put  by  Judge  Bafallo  in  his  opinion 
(81  N.  T,  621),  and  he  goes  on  to  say:  "  These  were 
master's  duties.  In  so  far  as  the  case  from  which  the 
citation  is  made  goes  beyond  this,  I  cannot  reconcile  it 
with  established  principles."     • 

Was  McCann  the  alter  ego  of  the  defendant  so  that 
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his  negligenoe  was  the  negligence  of  the  defendant,  or 
was  he  only  the  fellow-servant  of  the  plaintiff's  intes- 
tate, for  whose  negligence  in  this  case  the  defendant  is 
not  responsible  ?  This  question  is  not  to  be  determined 
by  the  relative  grade  or  rank  of  McCann  and  Hart 
(Crispin  v.  Babbitt,  81  N.  T.  616 ;  •Slater  v.  Jewett,  86 
IT.  T.  61 ;  McCosker  v.  L.  I.  R.  R.  Co.,  84  IT.  7.  77.) 

In  Crispin  v.  Babbitt,  a  person  known  as  ^'business 
and  financial  man/'  in  general  charge  of  the  business, 
the  defendant  being  absent  most  of  the  time,  was  held 
to  be  a  co-employee  in  regard  to  the  business  out  of 
which  the  accident  befelL 

In  Slater  v.  Jewett  the  conductor  of  a  train,  having 
general  charge  of  it,  was  held  to  be  fellow-servant  of 
the  fireman  who  was  killed  by  his  negligence. 

In  McCosker  v,  L.  I.  R.  R.  Co.,  the  yardmaster  who 
employed  and  discharged  drillers  (of  whom  the  deceased 
was  one),  made  up  trains,  distributed  cars  in  and  about 
the  yard  and  repair  shops,  was  held  to  be  fellow-servant 
of  the  driller,  who  worked  under  his  command  and  was 
killed  by  his  negligence. 

According  to  the  testimony  before  us  McCann  was 
only  foreman  of  sectional  dock  No.  3.  It  w^s  no  part  of 
his  duty  to  supply  machinery  or  to  employ  or  discharge 
men ;  that  was  all  done  by  the  president  of  the  com- 
pany, who  devoted  himself  exclusively  to  the  general 
management  of  the  business ;  but  even  if  it  had  been, 
under  the  decision  in  Crispin  v.  Babbitt,  McCann  was 
not,  at  the  time  of  the  accident,  engaged  in  work  which 
the  law  requires  the  defendant  itself  to  do,  but  was  the 
fellow-workman  of  the  intestate. 

Eable,  J.,  in  his  dissenting  opinion  in  that  case, 
says  this  distinction,  that  a  person  could  at  the  same 
time  be  in  one  respect  the  alter  ego  of  the  superior,  and 
in  another  a  fellow- workman  with  an  employee,  was 
never  recognized  before ;  however  that  may  be,  it  is 
recognized  now.    And  though  Crispin  v.  Babbitt  was 
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decided  by  a  bare  majority  of  the  court  of  appeals, 
the  case  of  McCosker  v.  L.  I.  R.  B.  Co.  was  a  unan- 
imoas  ^decision  following  the  rule  adopted  in  Crispin 
9.  Babbitt. 

It  is  quite  apparent  that  the  accident  in  this  case 
was  occasioned  by  ItcCann's  failure  to  properly  center 
the  vessel  before  re-raising  her,  or  in  attempting  to  re- 
raise her  at  all,  under  the  circumstances ;  it  was  a  thing 
which  had  never  before  been  attempted.  That  is  to 
say,  McCann  used  bad  judgment  in  the  matter. 

In  Crispin  9.  Babbitt  the  '^  business  and  financial 
man''  let  on  steam  and  started  the  machinery  when  he 
ought  not  to  have  done  so.  In  McCosker  v.  Long  Island 
R.  R.  Co.,  the  yardmaster  signaled  the  engine  '^  negli- 
gently and  at  the  wrong  time."  And  in  Slater  v.  Jew- 
ett  the  conductor  neglected  to  direct  the  engineer  to 
stop  at  a  station  when  telegraphed  to  do  so. 

If,  in  these  cases,  defendants  were  excused  from 
liability  for  the  gross  negligence  of  persons  who  were 
in  charge  of  the  business  in  hand,  in  the  absence  of 
their  superiors,  how  can  the  defendant  be  held  respon- 
sible for  the  bad  judgment  of  its  foreman  about  a  mere 
matter  of  detail  1 

The  cases  relied  on  by  the  respondent  to  take  this 
case  out  of  the  rule  laid  down  in  Crispin  v.  Babbitt 
(Plike  V.  Boston  &  Albany  R.  R.  Co.,  53  ilT.  F.  549  ; 
Booth  V.  the  same,  73  Id,  38 ;  Puller  v.  Jewett,  80  Id. 
46)  are  easily  distinguishable.  The  superior  was  held 
responsible  in  each  one  of  these  cases,  because  it  de- 
puted to  an  agent  something  which,  as  principal,  it 
was  bound  to  do,  within  the  rule  I  have  quoted  as 
stated  by  Judge  Foloer. 

In  the  first  two  cases,  which  arose  out  of  the  same 
accident,  it  was  held  to  be  the  duty  of  the  railroad 
company  to  supply  suitable  machinery  and  sufficient 
helpy  and  if  it  delegated  either  of  these  duties  to  an 
agent,  no  matter  what  his  grade  or  position,  his  act  in 
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that  regard  was  the  act  of  the  defendant ;  and  so,  the 
railroad  company  was  held  responsible  for  an  accident 
which  arose  because  a  heavy  freight  train  was  sent  out 
with  only  two  brakemen  when  it  should  have  had  three, 
and  would  have  had  three,  but  for  the  failure  of  a 
subordinate  to  awake  the  third,  who  had  overslept 
himself. 

It  is  worthy  of  remark  that  Allen,  Gbover  and 
FoLOER  dissented  from  the  decision  in  the  Flike  case. 
That  decision,  however,  does  not  apply  to  the  case  be- 
fore us,  because  there  was  no  proof  or  claim  on  the  trial 
which  we  are  reviewing  that  suflBcient  help  was  not 
supplied  by  the  defendant. 

In  Fuller  v.  Jewett  an  engineer  had  been  killed  by 
the  explosion  of  a  boiler,  which,  the  judge  says  in  his 
opinion,  '^  it  is  quite  clear,  upon  the  evidence,  was  in  a 
dangerous  condition  at  and  prior  to  the  time  of  the  ac- 
cident." And  it  was  held  that,  inasmuch  as  it  was  the 
duty  of  the  corporation  to  keep  its  machinery  in  proper 
condition,  if  it  delegated  that  duty,  the  neglect  of  the 
person  to  whom  it  delegated  it  could  be  imputed  to  the 
company. 

Under  these  cases,  it  seems  to  me  quite  clear  that 
McCann  was  not  the  alter  ego  of  the  defendant,  and 
that  the  learned  judge  below  erred  in  refusing  so  to 
charge,  and  in  charging  that  the  defendant  was  respon- 
sible for  acts  of  negligence  imputable  only  to  McCann. 
For  this  error  thete  should  be  a  new  trial. 

Nor  was  the  error  cured  by  the  finding  of  the  jury 
that  ratchets  and  pawls  were  out  of  order  at  the  time 
the  accident  occurred.  There  was  little,  if  any,  evi- 
dence to  sustain  such  a  finding.  It  was  based  mainly 
upon  conjecture.  Nor  does  the  evidence  show,  nor  did 
the  respondent's  counsel  claim  in  his  very  elaborate 
and  able  argument  before  us,  that  the  injury  arose  from 
any  such  cause. 
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Btatement  of  the  Caae. 

Judgment  and  order  reversed  and  new  trial  ordered, 
with  costs  to  abide  the  event. 

Sedgwick,  Ch.  J.,  and  Frebdman,  J.,  ooncorred. 


ED WABD  P.  CUTTER,  Appellant,  «.  JOHN  D. 

CUTTER,  Respondent. 

AHntr^tanr'-'^Qmmon  law  right  itf^-irreguiarUiin — dkeosM  of  power  in 

award,  whsn  waioed. 

ThiB  ■tatutes  of  this  State  are  not  inconsiBtent  with,  and  do  not  take 
away  or  restrict,  the  common  law  right  of  arbitration. 

Where  the  parties  bare  appeared  before  the  arbitrators  and  presented 
their  claims  and  proofs  without  objection,  and  an  award  has  been 
made  thereon,  such  irregolariiiea  as  the  omission  of  the  acknowl- 
edgment or  proof  to  the  written  instrament  of  submission,  and  the 
omission  of  the  arbitrators  to  be  sworn,  the  oath  not  having  been 
waived  by  written  consent,  according  to  (  2869,  Code  Civ.  Pro.,  do 
not  affect  the  award,  and  cannot  be  taken  advantage  of  by  citlier 
party. 

An  award,  providing  that  certain  notes  therein  directed  to  be  given 
by  one  of  the  parties  to  the  other,  in  settlement  of  the  claim  involved, 
shall  be  **  satisfactorily  secured,"  is  not  void  for  indefiniteness. 
The  phrase  has  a  recognized  commercial  signification,  and  means 
that  the  note  must  be  secured  by  an  indorser  satisfactory  to  the  payee, 
wlio  may  not  reject  such  name  except  upon  good  reason  ahuwn. 

Only  the  party  prejudiced  is  entitled  to  objftct  to  the  award  upon  the 
ground  that  the  arbitrators  thereby  exceeded  their  power  in  rele- 
gating to  one  of  the  parties  a  portion  of  their  authority. 

Before  Sedgwick,  Ch.  J.,  FREEDMANand  Russell,  JJ. 

Decided  December  4,  1882. 

Appeal  from  a  jadgment  rendered  at  special  term. 

The  action  was  commenced  on  February  13,  1882, 
and  was  brought  to  dissolve  a  partnership,  which  plain- 
tiff alleged  existed  between  him  and  the  defendant, 
ior  a  receiver,  and  for  an  accounting. 


♦• 
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The  faots  are  stated  in  the  opinion  of  the  court  at 
8i>ecial  term,  which  is  as  follows : 

Arnoux,  J. — About  November  1,  1879,  the  parties 
hereto,  with  one  Inslee  A.  Hopper,  entered  into  a 
partnership,  which  continued  until  September  27, 
1881,  when  it  was  dissolved  by  the  death  of  said 
Hopper.  In  December,  1881,  the  surviving  partners 
acquired  the  interest  of  said  Hopper  in  said  part- 
nership and  continued  the  business.  After  the  pur- 
chase of  Hopper's  interest  diiferences  arose  between 
the  parties  hereto,  and  on  or  about  December  17, 1881, 
they  entered  into  an  arbitration  agreement,  which  pro- 
vided that,  in  case  they  should  not  be  able  within  the 
next  ten  days  to  agree  upon  the  teims  and  provisions 
of  the  copartnership  agreement,  which  they  were  then 
considering,  and  intending  to  enter  into,  that  the  arbi- 
trators therein  named  should  fix  the  amount  of  tlie 
interest  of  plaintiff  in  said  firm,  and  the  amount  de- 
fendant should  pay  to  plaintiff  for  the  purpose  of 
acquiring  such  interest,  the  time  and  manner  of  such 
payment,  and  the  security  to  be  given;  the  determin- 
ation and  decision  of  a  majority  of  the  arbitrators  in 
writing  in  respect  thereto  to  be  final  and  conclusive. 
Until  such  determination  the  business  was  to  be  carried 
on  and  conducted  as  it  then  was. 

On  January  7,  1882,  the  majority  of  the  arbitrators 
determined  that  defendant  should  pay  to  plaintiff  for 
his  interest  in  said  firm  the  sum  of  $25,000  after  making 
certain  deductions.  The  sum  was  to  be  paid  in  four 
equal  payments,  as  follows  :  25  per  cent,  in  cash,  and 
three  equal  notes,  of  six,  twelve  and  eighteen  months, 
for  the  balance  ;  the  last  two  notes  to  be  satisfactorily 
secured.  Defendant  was  ready  to  perform  within  the 
time  specified  in  the  award,  and  tender  was  waived. 
On  January  13,  1882,  plaintiff  informed  the  defendant 
that  he  would  not  abide  by  the  award.  The  submission 
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was  not  acknowledged  or  proved,  and  the  arbitrators 
were  not  sworn,  nor  was  the  oath  waived  in  writing. 
Defendant  thereupon  took  sole  possession  of  the  busi- 
ness and  excluded  plaintiff  therefrom.  In  c^onsequence 
whereof  plaintiff  commenced  this  action. 

The  fundamental  question  in  this  case  arises  out  of 
the  arbitration.  If  the  submission  was  binding  and  the 
award  valid,  then  h^  the  terms  of  the  submission  itself 
the  defendant  acquired  the  entire  interest  of  the  plain- 
tiff in  the  firm ;  and  the  defendant  being  ready  and 
willing  to  perform  the  award,  the  plaintiff  has  ceased 
to  have  any  interest  whatever  in  the  firm,  and  the 
defendant  has  the  right  to  exclude  the  plaintiff  and 
commit  the  acts  complained  of. 

The  first  question  presented  on  the  argument  is 
whether  there  is  such  a  thing  in  this  State  as  a  common 
law  arbitration  which  can  be  enforced  by  the  courts. 
The  court  of  appeals,  in  Bulson  v.  Lohnes  (29  N.  Y. 
291),  have,  in  some  respects,  decided  that  question  in 
the  negative.  In  that  case  two  arbitrators  of  the  three 
appointed,  proceeded  to  hear  the  proofs,  and  made  an 
award.  The  court  held  that  their  proceeding  was 
regular  under  the  common  law,  but  void  under  the 
statute.  Johnson,  J.,  writing  the  opinion  of  the  court, 
says  :  ''It  is  entirely  clear,  I  think,  that  most  of  the 
other  provisions  of  the  title  were  designed  and  intended 
to  regulate  and  control,  by  uniform  and  definite  rules, 
all  arbitrations,  upon  written  submission,  in  this  State. 
This,  I  think,  plainly  api)ears  upon  the  face  of  the 
statute.  It  is  entitled,  'Of  Arbitrations,'  without 
qualification."  The  policy  of  the  law  has  been  to  favor 
arbitrations,  which  are  now  encouraged  by  the  courts 
(Fudickar  v.  The  Guardian  Mutual  Life  Ins.  Co.,  62 
N.  r.  398,  aflarming  37  Super.  CL  358).  The  question 
came  squarely  before  the  court  of  appeals,  in  the  case 
of  Wood  «.  Tunnicliff  (74  N.  Y,  38),  where  the  court 
expressly  decided  that  the  provisions  of  the  Revised 
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Statutes  (2  JS.  S.  89,  §  36  et  seq.\  relating  to  the 
reference  of  dispnted  claims  against  the  estates  of 
decedents,  are  not  inconsistent  with  and  do  not  take 
away  or  restrict,  the  common  law  right  of  arbitration. 
If  this  be  so  with  respect  to  executors  and  administra- 
tors, it  must  be  so  in  regard  to  any  individual  acting 
eui  juris.  This  is  recognized  in  the  Code,  in  the 
beginning  of  the  chapter  on  arbitration,  which  enacts 
that  "A  submission  of  a  controversy  to  arbitration 
cannot  be  made,  either  as  prescribed  in  this  title  or 
otherwise,  in  either  of  the  following  cases"  (§  2366). 
If  in  this  State  there  could  be  no  other  arbitration  than 
under  the  statute,  the  words  '*or  otherwise"  would  be 
senseless.  It  is,  however,  contended  that,  where  the 
submission  is  by  an  instniment  in  writing,  it  must  be 
duly  acknowledged  or  proved.  The  language  of  §  2366 
of  the  Code  is  not  imperative  in  terms.  It  says :  "  Two 
or  more  persons  may,  by  an  instrument  in  writing, 
duly  acknowledged,  etc.,  submit,  etc."  Under  the 
Revised  Statutes  the  language  is  imperative.  "  Before 
proceeding  to  hear  any  testimony  "  the  arbitrators 
shall  be  sworn,  etc."  (2  R.  8.  Edm.  ed.  560,  §  4). 
Yet,  in  Howard  v.  Sexton  (4  N,  Y.  157),  the  court 
held  that,  by  the  common  law,  arbitrators  could  act 
judicially  without  being  sworn,  and  that  the  statute  of 
arbitrations  has  not  changed  the  law  in  this  respect ; 
that  jurisdiction  is  conferred  upon  the  arbitrators  by 
agreement  of  the  parties,  and  the  omission  to  take  the 
oath  prescribed  by  the  statute  does  not  affect  the 
validity  of  their  proceedings.  To  the  same  effect  is 
the  decision  of  the  supreme  court  in  Sonneborn  v. 
Lavarello  (2  Hun^  201),  where  the  action  of  a  committee 
of  the  New  York  Produce  Exchange,  sitting  as  arbi- 
trators, was  upheld,  although  they  had  failed  to  take 
the  oath  prescribed  by  the  statute  and  by  the  by-laws 
of  their  association.  If  the  imperative  language  of  the 
statute  in  regard  to  oaths  can  ^thus  be  waived,   the 
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requirement  with  respect  to  the  acknowledgment,  which 
is  not  made  a  condition  precedent,  can  likewise  be 
waived.     It  is  a  mere  irregularity. 

In  Bnlson  v.  Lohnes,  supra^  the  court  laid  special 
stress  upon  the  fact  that  the  hearing  in  that  case  was 
not  sanctioned  by  the  defendant.    But  here,  as  appears 
by  the  award,   the  arbitrators  all  met  together  and 
heard  the  said  parties  and  their  respective  allegations 
and  claims,  and  duly  and  fairly  considered  the  same. 
This  was  a  waiver  of  the  irregularity  complained  of* 
A  more  difficult  question  to  dispose  of  is  the  objection 
that  the  arbitrators  were  not  sworn.    As  we  have  seen, 
this  requirement,  under  the  Revised  Statutes,  could  be 
waived.    But  the  new  Code  has  the  further  provision 
that  the  arbitrators  must  be  sworn  unless  the  oath  is 
waived  by  written  consent  (§  2369).     Has  this  changed 
the  rule  heretofore  laid  down  1    Ordinarily  arbitrators 
are  laymen  and  cannot  therefore  be  supposed  to  be 
familiar  with  the  provisions  of  the  Code.   I  am  inclined 
to  think  that  a  liberal  construction  requires  the  court 
to  hold  that  this  provision  can  be  waived  as  folly  and 
in  the  same  manner  as  the  other.     I  further  think  that 
it  would  be  detrimental  to  the  administration  of  justice, 
where  parties  had  honestly  submitted  their  claims  to 
arbitrators  to  permit  them  to  escape  the  consequence 
of  the  award  by  setting  aside  the  proceeding  for  any 
irregularity  in  their  course.    It  makes  the  whole  pro- 
ceeding a  nullity  or  else  a  matter  of  speculation  ;  that 
the  party  may  accept  the  award  if  it  pleases  him,  or 
may  wait  until  the  determination  is  made,  and  reject  it 
if  he  is  dissatisfied.     I,  therefore,  lind  that  whatever 
irregularities  there  may  have  been  in  the  submission 
and  in  the  action  of  the  arbitrators,  are  cured  by  the 
award ;  and  that  plaintiff,  having  waited  until  after  a 
decision  was  made,  is  estopped  from  claiming  that 
thereby  the  award  is  invalid  for  the  reasons  assigned. 
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In  the  next  place,  is  the  award  invalid  for  indefi- 
niteness  in  the  terms  of  the  award  itself  ? 

It  is  always  to  be  presumed  that  arbitrators  have 
not  exceeded  their  authority,  unless  the  contrary  ap- 
pear on  the  face  of  the  record,  or  is  appropriately 
shown  (Hayes  v.  Porstall,  31  Me.  112  ;  Bichardson  v. 
Huggins,  23  N.  JET.  106 ;  Lamphire  v.  Cowan,  39  Vt.  420; 
Clement  v.  Comstock,  2  Mich.  369 ;  Myer  v.  Pork  and 
Cumberland  R.  R.  Co.,  2  Curtis  CO.  28;  Blair  v.  Wal- 
lace,  21  Oal.  317 ;  Morse  Arb.  179).  It  is  contended 
that  the  provision  that  the  last  two  notes  should  be 
"satisfactorily  secured'*  was  void  for  indefiniteness. 
The  words  "satisfactory  indorser"  have  a  recognized 
commercial  signification.  It  must  be  an  indorsement 
satisfactory  to  the  payee,  and  not  to  the  maker.  The 
payee  can  not  capriciously  reject  such  indorser,  but 
must  show  good  and  satisfactory  reasons  for  such  re- 
jection. In  other  words,  he  must  accept  an  indorser 
whom  he  ought  to  accept.  The  notes  that  were  pre- 
pared under  this  award  were  indorsed  by  the  firm  of 
A.  A.  Low  &  Co.,  and  counsel  for  plaintiff  upon  the 
argument  admitted  that  no  objection  could  be  made  to 
those  indorsers. 

The  case  of  Becker  v.  Boon  (61  iT.  Y.  317,  326), 
cited  by  the  learned  counsel  for  the  plaintiff,  is  not  an 
authority  for  the  position  claimed.  Nothing  of,  the 
kind  was  decided  in  that  case.  The  counsel  quotes 
from  the  dissenting  opinion,  wherein  reference  is  made 
to  some  case,  not  cited,  and  which  citation  maybe  cor- 
rect and  not  be  decisive  in  this  case,  for  it  may  have 
been,  if  such  a  case  ever  had  arisen,  that  the  decision 
was  obtained  by  one  standing  in  the  position  of  the 
defendant  herein.  If  the  defendant  had  made  objection 
to  the  award  on  the  ground  that  the  arbitratofs  had 
exceeded  their  authority,  a  serious  question  would 
have  arisen,  for  they  virtually  relegated,  to  some  ex- 
tent, to  the  plaintiff  the  authority  which  was  committed 
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to  them ;  but  of  this  plaintiff  has  no  cause  to  complain. 
Bat  the  defendant,  npon  the  trial,  offered  to  pay  the 
amoant  in  cash,  and  consequently  no  question  remains 
upon  that  point.  As  the  defendant  had  no  discretion 
in  respect  to  accepting  or  rejecting  the  indorsers,  who- 
ever they  might  be,  such  power  resting  with  the  plain- 
tiff alone,  the  plaintiff  cannot  complain  of  the  award. 
Only  the  party  prejudiced  is  entitled  to  object  to  the 
award  upon  that  ground  {In  re  Bradshaw,  12  Q.  B. 
562  ;  Davy  v.  Paw,  7  Cranchy  171 ;  Galvin  d.  Thompson, 
13  Me.  367;  Lyman  v.  Reeves,  5  Pi<^.  213  ;  Tomlinson  v. 
Hammond,  8  lowa^  40  ;  Daniels  v.  Willis,  7  Minn.  374). 
Hence  it  follows  that  the  award  is  valid  and  binding^ 
upon  the  plaintiff,  the  firm  theretofore  existing  is  dis- 
solved, and  plaintiff's  only  right  of  action  against  the 
defendant  is  for  the  amount  awarded  to  him  by  the 
arbitrators.  j 

The  complaint  in  this  action  must  be  dismissed,  with 
costs. 

James  Armstrong^  for  appellant. 

Dunning,  Edsall,  Hart  <fe  Fowler^  for  respondent. 

Per  Curiam. — The  judgment  appealed  from  should 
be  affirmed,  on  the  opinion  delivered  below,  with  costs. 


REUBEN  T.  POLLARD  and  STEPHEN  PETTUS^ 

V.  WILLIAM  BRADY. 

I.  FictUiatu  namM.    Laws  1883,  chap.  281 ;  Laws  1854,  cbap.  400. 
1.  Transacting  business  under. — Statute  against, 
(a)  What  dobs  not  pall  within  pukview  of. 
A  note  made  in  a  transaction  isolated  and  separate  from  tb^ 
'  general  business  carried  on  under  a  name  the  use  of  which  \m 
prohibited  by  a  statute,  does  not  fall  within  the  purview  of 
the  act ;  and  the  fact  that  the  transaction  was  carried  on  in 
such  name,  and  the  payee  of  the  note  was  designated  by  such 
name,  constitutes  no  defense. 


POLLARD  V.  BRADY.  477^ 


Statement  of  the  Case. 


Before  Ssdgwiok,  Ch.  J.,  and  Truaz,  J. 

Deddsd  AprU  4,  1881. 

Exceptions  ordered  to  be  heard  in  first  instance  at 
general  term,  complaint  having  been  dismissed 

The  complaint  averred  that  ^'  at  all  the  times,  herein- 
after mentioned  they  were  and  still  are  copartners,  doing 
business  in  the  city  of  New  York,  under  the  firm  name 
or  style  of  Pollard,  Pettus  &  Co.  ;'*  that  defendant  duly 
made,  executed  for  value  received,  delivered  to  the 
plaintiffs,  his  certain  promissory  note,  as  follows : 

"  New  York,  January  8,  1877. 

"Two  years  after  date  I  promise  to  pay  to  the  order 
of  Pollard,  Pettus  &  Co.  $6000,  &c.  &c.'' 

After  other  allegations  it  demanded  judgment  for 
the  amount  of  the  note. 

Among  other  defenses,  the  answer  alleged  that  at 
the  time,  &c.,  all  the  alleged  transactions,  including  the 
delivery  to  and  receipt  by  the  plaintiffs,  of  the  said  note, 
were  unlawfully  made  by  the  plaintiffs,  in  carrying  on 
and  transacting  business,  under  the  firm  name  and  de- 
signation of  Pollard,  Pettus  &  Co.,  and  that  the  desig- 
nation "&  Co.''  did  not  then  and  there  represent  an 
actual  partner. 

The  only  question  upon  the  trial  was  whether  the 
transaction  in  which  the  note  was  taken  was  not  in 
violation  of  section  42,  3  B.  S.  (6  ed.)  978 :  '*  No  per- 
son  shall  hereafter  transact  business  in  the  name  of  a 
partner  not  interested  in  his  firm,  and  where  the  desig- 
nation 'and  company'  or  '&Co.'  is  used,  it  shall 
represent  an  actual  partner  or  partners." 

The  testimony  showed  the  following  facts.  In  1874^ 
the  plaintiff  and  Thomas  F.  Pettus,  composed  a  firm, 
which  was  styled  Pollard,  Pettus  &  Co.  In  that  year, 
the  defendant  agreed  in  writing  to  sell  to  Pollard,  Pet* 
tus  &  Co.,  certain  piece  of  real  estate  in  Texas,  which 
the  contract  stated  was  now  deeded  to  Messrs.  Wood- 
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ward,  Stillman  &  Co.  as  collateral  secnrity,  and  certain 
other  pieces  of  real  estate. 

Thomas  P.  Pettus  died  July  6,  1876.  The  surviving 
members  of  the  firm,  on  August  4,  1875,  had  a  trans- 
action, the  nature  of  which  is  indicated  by  the  follow- 
ing receipt  signed  by  the  defendant : 

"  New  York,  August  4, 1875. 
*'  Received  of  Messrs.  Pollard,  Pettus  &  Co.,  400  shares 
of  Houston  City  R.  R.  stock,  out  of  the  proceeds  of  a 
loan  on  which  I  promise  to  liquidate  a  debt  due  Wood- 
ward &  Stillman  and  make  a  clear  title  to  the  said  Pol- 
lard, Pettus  &  Co.,  to  a  certain  80  blocks  of  land,  &c.,  as 
per  my  title  bond,  executed  to  them  in  1874." 

January  8,  1877,  the  defendant  gave  the  note  ia 
question,  and  the  plaintiffs  signed,  by  the  name  Pollard, 
Pettus  &  Co.,  an  agreement  to  the  following  effect,  that 
whereas  Pollard,  Pettus  &  Co.  now  hold  two  contracts, 
being  those  above  referred  to,  and  whereas  said  Brady 
has  not  yet  completed  said  contracts  and  has  executed 
the  said  promissory  note,  it  is  agreed  that  said  Pollard, 
Pettus  &  Co.,  at  any  time  before  final  settlement,  shall 
have  the  right  to  elect  to  receive  either  payment  of  the 
note  or  a  conveyance  of  the  lands,  it  being  understood 
that  according  to  the  election  of  the  plaintiffs,  the  de- 
fendant should  be  released  from  the  alternative  obli- 
gation. 

One  of  the  plaintiffs  testified,  that  at  the  time  of  re- 
ceiving the  note,  the  plaintiffs  were  dofng  a  commissioa 
business  in  the  city  of  New  York  under  the  firm  name 
of  Pollard,  Pettus  &  Co.,  and  continued  the  business 
under  that  name  to  the  time  of  testifjring. 

He  also  testified  that  part  of  the  business  of  the  pie- 
sent  firm  consisted  in  liquidating  the  affairs  of  the  for- 
mer firm  of  Pollard,  Pettus  &  Co.  of  which  Mr.  Thomas- 
F.  Pettus  was  a  member,  and  that  the  present  firm  took. 
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the  note  in  the  conrse  of  the  liquidation  of  the  affairs 
of  the  former  firm. 

On  motion,  the  complaint  was  dismissed  on  the 
ground  that  the  note  was  taken  by  the  plaintiffs  in  the 
name  of  Pollard,  Pettns  &  Co.  in  violation  of  the  statute. 

Exceptions  were  ordered  to  be  heard  in  first  instance, 
at  general  term. 

Richard  H.  Barker^  attorney,  and  Frederick  H, 
Man^  of  counsel,  for  plaintiffs. 

Harry  Wilbur^  attorney,  and  of  counsel,  for  defen- 
dant. 

By  the  Court. — Sedgwiok,  Oh.  J. — I  am  of  opin- 
ion, that  so  far  as  the  transaction  went  in  fact,  in  the 
mere  taking  of  the  note,  the  case  of  Wood  v.  Erie  Eail- 
way  Company  (72  iT.  7".  196),  requires  us  to  hold,  that 
it  was  not  in  violation  of  the  statute. 

In  the  case  cited,  the  plaintiffs  were  doing  business 
under  a  firm  name,  that  was  in  violation  of  thejstatute. 
In  that  firm  name  he  bought  a  carriage.  It  was  deliv- 
ered by  him  to  the  defendant  at  Buffalo  to  be  trans- 
ported to  New  York  and  to  be  delivered  thereto  plain- 
tiff. It  was  marked  by  the  firm  name.  The  action  was 
for  injuries  to  the  carriage,  done  in  the  course  of  trans- 
portation. The  court  of  appeals  held  that  *'  the  ship- 
ping and  receiving  of  carriages  was  not  the  business  of 
the  plaintiff,  but  merely  incidental  to  the  business  of 
manufacturingand  dealing  in  this  species  of  property." 
In  this  case  it  was  a  separate  and  distinct  matter^  out- 
side of  the  plaintiffs'  ordinary  business,  and  in  no  wise 
a  violation  of  the  statute.  The  court  also  considered 
that  to  invalidate  a  particular  transaction,  it  must  be 
within  the  mischief  which  it  was  the  object  of  the 
statute  to  remedy  ;  and  that  that  mischief  was  the  effect 
of  representing,  by  a  fifm  name,  that  the  firm  had,  as 
partners,  some  one,  whose  name  was  not  disclosed  by 
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the  firm  name,  and  the  tendency  therefrom  to  indaoe 
credit  upon  the  representation. 

In  the  present  case,  the  note  was  isolated  and  sep- 
arated from  the  business  of  buying  and  selling  goods 
on  commission,  which  was  the  general  business  of  the 
plaintiffs.  It  had  no  connection  with  that  business,  di- 
rectly or  indirectly.  It  was  taken  in  the  process  of 
adjusting  the  rights  of  the  parties,  in  a  contract  for  the 
convey  and  of  real  estate.  The  scope  of  the  transaction 
was  of  a  nature  that  would  not  bring  the  defendant 
within  any  of  the  consequences  that  the  statute  was 
pointed  against. 

If  the  transaction  was  not  illegal,  the  remaining 
question,  whether  the  plaintiffs  could  show  that  they 
were  the  persons  designated  by  the  name  of  the  payee 
in  the  note,  to  wit,  Pollard,  Pettus  &  Co.,  should  be 
answered  in  favor  of  the  plaintiff. 

Exceptions  sustained,  order  reversed  and  new,  trial 
ordered,  with  costs  of  the  motion  to  the  plaintiff  to  abide 
the  event. 


Truaz,  J.y  concurred. 
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SPECIAL   TERM,    1882,    1883. 


MART  E.  HILL  v.  HUBERT  O.  THOlklPSON. 

JXfeio  Torh  eUy — right  of  commwumtr  of  public  works  to  put  uxUsr-metorM 
into  buUdingi. — Equity — w?un  discretion  of  public  offlcer  wiU  not  bo 
interfered  toith. — Police  laws — when  not  uneonstitutiontd. 

Irrespectiye  of  the  question  of  actual  coasumptioa  of  Croton  water  for 
busiuess  parposes,  the  commiasioDer  of  public  works,  in  the  exercise 
of  a  sound  discretion,  may,  ander  {  78  of  the  charter  of  1878,  place 
a  water-meter  in  any  building  other  than  a  private  dwelling,  and 
which  falls  within  one  of  the  classes  of  buildings  enumerated  in  the 
statute,  and  the  occupants  of  which  have  it  within  their  power  to 
use  more  water  than  the  regular,  or  building  rate  covers.  .Under 
the  provisions  of  said  statute,  the  water- taker  must  bear  the  expense 
of  putting  in  the  meter,  which,  with  the  charg?  for  extra  consump- 
tion, if  it  shall  appear  that  there  is  such  extra  consumption,  is 
made  a  lien  upon  the  land. 

It  is  only  when  its  interference  is  necessary  to  prevent  abuse,  injustice 
or  oppression,  the  violation  of  a  trust  or  the  consummation  of  a  fraud, 
that  a  court  of  equity  has  power  to  review  the  exercise  of  discretion- 
ary power  vested,  by  law,  in  a  public  officer. 

The  above  statute  is  not  unconstitutional,  though  the  effect  of  it  may 
be  to  compel  the  water-taker  to  bear  the  expense  of  putting  in  the 
meter,  when  he  is  using  no  more  water  than  is  covered  by  the  ordin- 
ary rate,  which  in  any  event  he  must  pay. 

Laws  and  ordinances  relating  to  the  comfort,  health,  convenience, 
good  order  and  general  welfare  of  the  inhabitants,  known  as  police 
laws,  though  they  may  disturb  the  enjoyment  of  individual  rights, 
and  make  no  provision  for  compensation,  are  not  on  that  groimd 
unconstitutional. 

Decided  November  22,  1882. 

This  action  is  brought  to  obtain  an  injunction  re- 
straining the  defendant,  as  Commissioner  of  Public 
Works  of  the  City  of  New  York,  from  placing  a  water- 
VoL.  XVL— 81 
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meter  upon  the  premises  of  the  plaintiff,  known  as 
Nos.  26y  28,  and  30  Frankfort  street,  in  said  city. 
The  facts  are  stated  in  the  opinion. 

Fiero^  Chittenden  A  Fiero,  for  plaintiff. 

William  O.  Whitney^  corporation  counsel,  for  de- 
fendant. 

Fbbsdkan,  J.— By  chapter  226  of  the  laws  of  1842, 
the  mayor,  etc.,  were  authorized  to  organize  a  depart- 
ment with  full  powers  for  the  management  of  the 
Croton  water  works  and  distribution  of  the  Oroton 
water. 

Pursuant  to  the  authority  thus  conferred,  the  com- 
mon council,  on  September  7, 1842,  passed  an  ordinance 
to  regulate  the  water  works  of  the  city  of  New  York 
{^ev.  Ord.  1846,  176). 

By  section  7,  title  2  of  those  ordinances  (page  177), 
the  Oroton  Aqueduct  Board  was  directed  to  fix,  from 
time  to  time,  the  rate  of  rents  to  be  paid  by  the  inhab- 
itants for  the  use  of  water,  and  to  prescribe  rules  and 
regulations  relative  to  the  collection  of  such  rates,  such 
rates  and  rules  to  be  subject  to  the  approval  of  the 
joint  Aqueduct  Committee  of  the  Common  Council. 

Chapter  388  of  the  laws  of  1849  gave  legislative 
approval  to  the  plan  embodied  in  the  ordinance  of  1842, 
and  created  a  Croton  Aqueduct  Department  in  the  city 
of  New  York.  Section  18  of  the  act  (page  644),  author- 
ized the  establishment  of  a  scale  of  rents,  to  be  called 
^^  regular  rents,' ^  apportioned  to  different  classes  of 
buildings  in  reference  to  their  dimensions,  values,  ex- 
posure to  fire,  ordinary  uses  for  dwellings,  stores,  shops, 
private  stables  and  other  common  purposes,  number  of 
families  or  occupants,  or  consumption  of  water,  as  near 
as  might  be  practicable,  and  authorized  the  local  au- 
thorities to  modify,  alter  and  amend  and  increase  such 
scale  from  time  to  time,  and  to  extend  it  to  other 
descriptions  of  buildings  and  establishments.    It  was 


HILL  9.  THOMPSON.  488 


Opinion  of  Fbebbmam,  J. 


provided  that  such  ^'regular  rents"  shoald  become  a 
charge  and  lien  upon  such  houses  and  lots  respectively. 
Section  19  of  the  act  provided  that  hotels,  factories, 
stables  and  livery  stables,  and  other  buildings  con- 
suming extra  quantities  of  water  might,  in  addition 
to  the  '*  regular  rents,"  be  charged  with  additional 
rents,  to  be  called  "  extra  rents."  By  section  27  (which 
was  directed  to  be  printed  on  the  back  of  each  permit) 
it  was  provided  that  the  rules  and  restrictions  for  the 
use  of  the  water  printed  on  each  permit  should  be  notice 
to  the  water-takers,  and  should  authorize  the  exaction 
and  recovery  of  any  penalties  which  the  Croton  Aque- 
duct Board  might  impose,  in  addition  to  cutting  off 
the  use  of  the  water  for  violation  of  the  rules. 

Under  this  authority,  the  Common  Council,  on  May 
1,  1860,  passed  '^An  ordinance  establishing  the  scale 
of  water  rents  of  the  Croton  Aqueduct  Department." 
With  some  amendments,  this  ordinance,  which  may  be 
found  in  the  volume  known  as  the  Revised  Ordinances 
of  1869,  page  143  (see  also  Ilef>.  Ord.  of  1866,  160),  con- 
tinued to  be  the  scale  of  water  rents  in  New  York  in 
.actual  operation  up  to  the  year  1870.  This  ordinance, 
w^th  great  detail,  prescribes  various  rates  of  charge  for 
the  several  stores  and  kinds  of  buildings,  and  for  the 
different  classes  of  business  that  are  specifically  enu- 
merated ;  and  it  also  provides  that  a  charge  of  not  less 
than  one  cent  for  one  hundred  gallons  shall  be  made  to 
all  manufacturing  and  other  business  requiring  a  large 
supply  of  water.  All  matters  not  specified  in  the  or- 
dinance are  by  it  reserved  for  special  contract  with  the 
Croton  Aqueduct  Board. 

Under  this  ordinance,  and  the  authority  conferred 
thereby  upon  the  Croton  Aqueduct  Board  to  make 
special  charges  for  the  use  of  water,  in  cases  where  no 
rate  was  fixed,  the  use  of  a  water-meter  was  frequently 
resorted  to,  to  determine  the  actual  consumption  of 
water,  and  to  adjust  the  charge  to  be  made  or  rent  to 
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be  demanded  therefor.  In  such  cases  the  meter  be- 
longed to  the  city,  and  when  the  object  of  its  nse  was 
accomplished,  it  was  retarned  to  the  city.  The  exer- 
cise of  this  right  was  recognized  and  approved  by  the 
courts,  and  the  charge  was  held  to  be  a  rent  and  not  a 
tax  (Treadwell  v.  Van  Schaick,  80  Barb.  444 ;  Trustees 
of  Cannon  Street  Baptist  Church  v.  Mayor,  &c.  of 
N.  Y.,  1  Bbffm.  Laws  286). 

The  main  diflFerence  between  the  so-called  regular 
rent  depending  ui)on  the  size,  character  and  general 
use  of  a  building,  and  the  extra  rent  chargeable  in  the 
discretion  of  the  Croton  Aqueduct  Board  for  extra 
consumption,  was  that  the  first  constituted^ a  lien  upon 
the  land,  while  the  payment  of  the  latter  could  only  be 
enforced  by  cutting  off  the  supply  of  water. 

By  chapter  137  of  the  Laws  of  1870,  entitled,  "  An  act 
to  reorganize  the  local  goyernment  of  the  city  of  New 
York,"  a  department  of  public  works  was  created,  to 
which  were  transferred,  among  other  things,  all  the 
powers  and  duties  of  the  Croton  Aqueduct  Board. 
The  head  or  chief  officer  of  this  department  was 
directed  to  be  known  by  the  title  of  "  Commissioner  of 
Public  Works." 

By  chapter  883  of  the  Laws  of  1870,  §  13,  the  com- 
missioner of  public  works  was  authorized,  in  his  dis- 
cretion, to  cause  water-meters  of  approved  pattern  and 
suitable  for  the  purpose,  to  be  designated  by  said  com- 
missioner, to  be  placed  in  all  stores,  shops,  hotels,  manu- 
factories, public  edifices,  at  wharves,  ferry  houses, 
stables,  and  in  all  the  places  in  which  water  is  fur- 
nished for  business  consumption  by  the  dei)artment  of 
public  works,  and  all  expenses  for  meters,  their  con- 
nections and  setting,  and  water  rates,  were  made  a  lien 
upon  the  premises  supplied. 

By  section  5  of  chapter  574  of  the  Laws  of  1871,  it 
was  provided : ' '  That  the  said  commissioner  of  public 
works  shall,  from  time  to  time,  establish  scales  of 
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rents  for  the  supply  of  Croton  water,  which  rents  shall 
be  coUeoted  in  the  manner  now  provided  by  law." 
This  provision  was  expressly  saved  from  repeal  by 
section  119  of  the  charter  of.  1878  (chapter  336). 

The  provisions  of  the  act  of  1870  were,  with  some 
modifications,  incorporated  into  the  charter  of  1873, 
section  73  of  which  provides  as  follows : 

"...  The  commissioner  of  public  works  is  hereby 
authorized,  in  his  discretion,  to  cause  water-meters, 
the  pattern  and  price  of  which  shall  be  approved  by 
the  mayor,  comptroller  and  chief  engineer  of  the  Cro- 
ton Aqueduct,  to  be  placed  in  all  stores,  workshops, 
hotels,  manufactories,  public  edifices,  at  wharves,  ferry 
houses,  stables,  and  in  all  the  places  in  which  water  is 
furnished  for  business  consumption  by  the  department 
of  public  works,  except  private  dwellings,  so  that  all 
water  so  furnished  therein  or  thereat  may  be  measured 
and  known  by  the  said  department,,  and  for  the  pur- 
pose of  ascertaining  the  ratable  portion  which  consum- 
ers of  water  should  pay  for  the  water  therein  or  thereat 
received  and  used.  Thereafter,  as  shall  be  determined 
by  the  commissioner  of  public  works,  the  said  depart- 
ment shall  make  -out  all  bills  and  charges  for  water 
famished  by  them  to  each  and  every  consumer  as 
aforesaid,  to  whose  consumption  a  meter  as  aforesaid 
is  affixed,  in  ratable  proportion  to  the  water  consumed, 
as  ascertained  by  the  meter  on  his  or  her  premises  or 
places  occupied  or  used  as  aforesaid.  All  expenses  of 
meters,  their  connections  and  setting,  water  rates  and 
other  lawful  charges  for  the  supply  of  Croton  water, 
shall  be  a  lien  upon  the  premises  where  such  water  is 
supplied  as  now  provided  by  law.     .    .    ." 

The  provisions  of  383  of  Laws  of  1870,  and  of  chapter 
335  of  the  Laws  of  1873,  contain  the  only  specific  expres- 
sion of  the  legislative  will  upon  the  subject  of  water- 
meters,  but  they  are  not  necessarily  inconsistent  with 
the  existence  of  the  power  to  place  meters  exercised 
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by  the  Croton  Aqaeduct  Board  prior  to  1870,  except  so 
far  afi  private  dwellings  are  concerned.  The  object 
and  effect  of  the  statute  of  1873  was  not,  therefore,  to 
confer  a  new  right  to  attach  water-meters  to  the  supply 
pipes  of  the  buildings  where  water  was  consumed,  for 
that  right  had  been  previously  exercised  for  many  years 
with  the  approval  of  the  courts.  Its  purpose  is,  as  was 
the  purpose  of  the  statute  of  1870,  to  compel  the  water- 
taker  to  bear  the  expense  of  the  introduction  of  the 
meter,  and  to  make  such  expense  and  the  charge  for 
extra  consumption  a  lien  upon  the  land.  The  question 
as  to  whether  or  not  the  water- takers  are  usin  ^  the 
water  in  such  quantities  that  the  ordinary  •rate  insuffi- 
ciently remunerates  the  city,  is  left  for  the  decision  of 
the  commissioner  of  public  works  in  the  exercise  of 
his  sound  discretion,  the  only  limits  upon  the  exercise 
of  that  discretion  being  that  the  pattern  and  price  of 
the  meters  to  be  used  should  be  approved  by  the  mayor, 
comptroller  and  chief  engineer  of  the  Croton  aqueduct, 
and  that  no  meter  should  be  placed  in  a  private  dwell- 
ing. 

The  language  of  the  statute  of  1873  is  plainly  appli- 
cable to  the  premises  of  the  plaintiff.  The  buildings 
thereon  are  four  stories  in  height  and  are  used  as  stores, 
workshops  and  manufactories.  Among  the  tenants  are 
lithographers,  a  wood-cut  printer,  a  printer  of  news* 
paper  envelopes,  a  composing  printer,  a.  book  pub- 
lisher, a  printing-ink  storekeeper,  a  rubber  and 
leathei*  storekeeper,  &c. 

It  is  contended,  however,  that  nevertheless  the 
statute  does  not  apply,  because  all  the  water  used  by 
these  tenants  for  business  purposes  comes  from  a  tank 
on  the  fourth  floor  which  is  supplied  with  well  water 
by  an  engine  on  adjacent  premises ;  because  the  Croton 
water  used  is  used  only  for  the  purposes  of  drinking  and 
washing  hands,  and  because  the  value  of  the  whole 
quantity  of  Croton  water  thus  actually  consumed  does 
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not,  according  to  the  established  rates,  come  up  to  the 
regular  rate  imposed  upon  the  buildings  as  such  and 
payable  in  any  event.  In  other  words,  the  claim  is  that 
the  legislature  intended  to  give  to  the  commissioner 
the  power  to  place  meters  in  stores,  workshops,  &c., 
only  when  the  water  supplied  to  them  is  furnished  for 
business  consumption.  Such  a  meaning  cauDot  be  given 
to  the  language  of  the  statute,  if  regard  is  had  to  the 
ordinary  rules  of  grammatical  construction.  Nor  do 
the  rules  of  statutory  construction  permit  it.  The  sen- 
tence in  question,  which  is  plain  of  comprehension  as  it 
stands,  would  have  to  be  subjected  to  alterations  and 
additions  before  it  could  be  made  to  convey  the  mean- 
ing which  the  plaintiff  desires  it  should  have.  Such 
additions,  for  instance,  would  be  the  words  ^Uhat  is 
to  say''  to  be  inserted  after  the  word  '* stables,"  or 
the  word  '* other"  to  be  inserted  before  "places." 
Besides,  the  adoption  of  the  meaning  contended  for  by 
the  plaintiff,  would  lead  to  absurdities  in  the  practical 
enforcement  of  the  statute. 

Irrespective,  therefore,  of  the  question  of  actual  con- 
sumption of  Croton  water  for  business  purposes,  the 
commissioner  of  public  works  in  the  exercise  of  a 
sound  discretion  may  place  a  meter  in  any  building 
other  than  a  private  dwelling,  which  falls  within  one  of 
the  classes  of  buildings  enumerated  in  the  statute,  and 
the  occupants  of  which  have  it  within  their  power  to 
use  more  water  than  the  regular  or  building  rate  covers. 
Within  these  limits  no  court  has  a  right  to  interfere 
with  or  control  the  exercise  of  his  discretionary  power 
by  substituting  its  own  judgment  for  his.  It  is  only 
when  its  interference  is  necessary  to  prevent  abuse,  in- 
justice, or  oppression,  the  violation  of  a  trust  or  the 
consummation  of  a  fraud,  that  a  court  of  equity  has 
power  to  review  the  exercise  of  discretionary  power 
vested  by  law  in  a  public  officer  (Davis  v.  Mayor,  &c. 
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of  N.  Y.,  1  DucTy  498  ;  affirmed  as  People  t).  Startevant, 
9  N.  r.  263). 

The  case  at  bar  presents  no  snch  exceptional  fea- 
ture. The  fact  that  the  tenants  are  restricted  by  the 
plaintiff  in  their  use  of  the  Croton  water  is  not  enough. 
This  is  no  guaranty  to  the  city  that  they  will  always 
respect  the  restriction.  The  power  and  the  temptation 
to  use  the  Croton  water  in  the  course  of  their  business 
exist,  and  the  commissioner  of  public  works  is  not  to 
be  expected  to  provide  and  maintain  an  efficient  sys- 
tem of  espionage  or  regular  inspection  at  short  intervals 
to  prevent  them  from  making  the  most  of  the  oppor- 
tunity. It  is  the  office  of  the  water-meter  to  prevent 
such  a  result. 

True,  no  deduction  will  be  made  from  the  regular 
rate,  if  the  quantity  of  water  consumed,  as  shown  by 
the  meter,  should  amount,  at  meter  rates,  to  a  smaller 
rate.  But  if  it  should  amount  to  a  larger  sum,  the 
regular  rate  will  be  deducted.  At  any  rate,  if  the 
plaintiff  will  be  as  vigilant  hereafter  as  she  is  at  present 
to  enforce  the  restriction  imposed  upon  her  tenants, 
she  will  suffer  no  loss  from  the  introduction  of  the  meter. 

Nor  is  there  anything  in  the  danger  apprehended 
from  a  bursting  of  the  meter.  The  cost  of  properly 
protecting  the  meter  against  frost,  is  very  slight,  and  if 
properly  protected  it  will  no  more  burst  in  cold  weather 
than  the  lead  pipe  through  which  the  water  flows 
into  the  building.  In  the  two  instances  given  by  the 
plumbers  called  by  the  plaintiff  where  meters  did  burst, 
it  appeared  that  no  precaution  had  been  taken  to  pre- 
vent such  an  accident. 

Other  grounds  have  been  urged,  and  especially  the 
change  wrought  in  the  drainage  facilities  of  the  pre- 
mises by  the  erection  of  the  Brooklyn  bridge.  I  have 
duly  considered  them  all,  but  failed  to  find  in  them  any 
reason  which  would  justify  an  interference  with  the 
discretion  lodged  by  law  in  the  commissioner. 
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The  coQStitntional  objections  urged  against  the  stat- 
ute conferring  this  discretionary  power  upon  the  com- 
missioner are  clearly  natenable.  The  statute  is  in  the 
nature  of  a  police  regulation.  Its  object  is  not  only  to 
save  money  or  secure  revenue  to  the  city,  but  also  to 
enhance  the  comfort  and  convenience  of  its  citizens  in' 
general  and  to  afford  better  means  of  protection  for 
their  property.  Laws  and  ordinances  relating  to  the 
comfort,  health,  convenience,  good  order  and  general 
welfare  of  the  inhabitants,  are  comprehensively  styled 
police  laws,  and  it  is  well  settled  that  laws  and  regu- 
lations of  this  character,  though  they  may  disturb  the 
enjoyment  of  individual  rights,  are  not  unconstitu- 
tional, though  no  provision  is  made  for  compensation 
for  such  disturbances. 

The  defendants  are  entitled  to  judgment  dismissing 
the  complaint  on  the  merits,  with  costs. 


THE  KNICKERBOCKER  ICE  COMPANY  v.  THE 
FORTYSECOND  STREET  &  GRAND  STREET 
FERRY  R.  R.  CO.  and  •THE  NEW  YORK, 
ONTARIO  &  WESTERN  RAILWAY  CO. 

L  New  Torh  city. 

1.  Lands  under  water,  bounded  east  by  high- water  mark  on  the 
eastern  shore  of  the  North  river,  west  by  the  west  line  of  Thirteenth 
avenue,  north  by  the  north  line  of  Forty-third  street,  south  by  the 
center  line  of  Forty-second  street. 
1.  Various  conveyances  of;  construction  of,  and  determination 
of  certain  rights  under. 
n.  Easements. 

1.  Appurtenances,  what  passes  under. 

(a)   PiBR,  DEED  OF  SO  DBSCRIFTrVE — WITH  THE  APPUBTENAKOSa^ 
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1.  The  grantor,  owning  the  lands  under  water  on  the  side  of 
the  pier,  an  easement  therein  to  a*reasonable  distance  will 
pass  to  the  grantee. 
1.  Effect  of  ds&d  on  subsequent  purchaser  of  the  adjoining 
land  under  water. 
1.  The  first  deed  being  recorded,  the  latter  is  subject 
to  the  easement  thereby  created. 
S.  Covenants  running  with  the  land  to  be  performed  by  a  common 
grantor,  when  so  required  in  a  prescribed  manner. 

(a)  SVFBCT  OF  on  SUBSBqUBIVT  GBAHTBBS. 

1.  The  performance  of  the  covenants  by  a  grantee  of  a  por- 
tion of  the  land  in  which  there  is  an  easement  in  favor  of  a 
grantee  of  another  portion,  may  have  the  effect  of  cUttrof^ 
ing  the  eaa$ment. 

1.  It  will  have  such  effect  when  the  grantor  of  the  com- 
mon grantor  has  a  legal  interest  in  the  performance  of 
the  covenant,  and  requires  performance  in  the  pre- 
scribed manner. 

2.  Munieipal  eorponUionj  when  it  is  the  grantor  of  the 
common  grantor,  and  its  only  interest  is  that  of  perform- 
ing a  public  duty,  the  requirement  for  the  performance 
of  the  covenants  must  be  in  the  dischaigo  of  its  public 
duty,  and  in  conformity  with  the  covenants  or  the 
requirements  of  an  authorized  improvement. 

HI.  Maxim, 

1.  He  who  asks  equity  must  do  equity. 
1.  Trbspabsbb. — ^Where  plaintiff  asks  an  injunction  to  restrain 
defendant  from  trespassing  on  land,  in  which  the  plaintiff  has  a 
certain  interest,  by  doing  certain  things  which  he  has  no  right 
to  do  as  between  the  parties,  and  which  are  prejudicial  to  that 
interest,  his  prayer  will  not  be  denied  by  reason  of  the  fact  that 
he  himself  is,  so  to  speak,  a  trespasser,  as  to  the  defendant's 
certain  other  interests  in  the  same  lands,  by  doingcertain  things 
which,  as  between  the  parties,  he  has  no  right  to  do,  and  which 
are  prejudicial  to  the  defendant's  interest;  but  on  granting  the 
injunction  prayeA  for  he  will  also  be  enjoined ;  and  if  his  tres- 
pass be  in  whole  or  in  part  the  erection  of  structures,  he  will  be 
required  to  remove  them. 

Before  Fbebdman,  J.,  at  Special  Term. 

Decided  January  22,  1888. 

Motion  for  the  continuance  of  an  injunction  re- 
straining the  defendants  from  filling  in  the  8x>ace  on 
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the  south  side  of  plaiatiflPs  pier  at  Forty- third  street, 
on  the  North  river,  in  the  city  of  New  York. 

Moses  B.  Maclay^  attorney,  and  Albert  SticJcneyj 
of  counsel,  for  the  plaintiff. 

Moses  Ely  and  Alexander  &  Oreen^  attorneys,  and 
William  G.  GhMiver^  of  counsel,  for  the  defendants. 

Frbedmaw,  J. — Under  chapter  182  of  Laws  1837, 
the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York  became  vested  with  all  the  right  and  title 
of  the  people  of  this  State  to  the  lands  covered  with 
water  along  the  easterly  shore  of  the  North  or  Hudson 
river,  between  Hammond  street  and  One-hundred- and 
thirty-fifth  street,  and  extending  from  the  westerly 
side  of  the  lands  under  water,  previously  granted  to 
the  city  of  New  York  by  the  act  of  February  25,  1826, 
to  the  westerly  line  of  Thirteenth  avenue. 

This  includes  the  premises  owned  or  claimed  by  all 
the  parties  to  this  action. 

By  the  same  chapter,  the  Thirteenth  avenue,  as  laid 
out  on  a  certain  map,  was  made  the  permanent  exterior 
street  or  avenue  in  said  city  along  the  easterly  sh(u*e  of 
the  North  or  Hudson  river,  between  Hammond  street 
and  One-hundred-and-thirty-fifth  street,  and  the  several 
streets  south  of  and  including  One-hundred-and-thirty- 
fifth  street  were  ordered  to  be  continued  and  extended 
westerly  along  the  then  existing  lines  thereof,  from 
their  then  existing  westerly  terminations,  on  a  certain 
map  or  plan,  to  the  said  Thirteenth  avenue.  The 
Eleventh  avenue  was  ordered  to  be  continued  and  ex- 
tended from  its  southerly  termination  at  Thirty-third 
to  Nineteenth  street;  and  the  Twelfth  avenue  was 
ordered  to  be  continued  and  extended  northerly,  along 
its  line  from  Thirty-sixth  street  to  One-hundred-and- 
thirty-fifth  street. 

On  July  1,  1850,  the  city  conveyed  to  Caleb  F. 
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Lindsley,  by  two  conveyances,  certain  water  lots  or  va- 
cant grounds  ander  water,  described  as  being  bounded 
on  the  north  by  the  center  line  of  Forty-third  street ; 
on  the  south  by  the  center  line  of  Forty-second  street ; 
on  the  east  by  the  line  of  high-water  mark  on  the  east- 
ern shore  of  the  North  river,  which  line  was  an  irregu- 
lar one  ;  and  on  the  west  ^by  the  westerly  exterior  line 
of  Thirteenth  avenue,  which  line  was  described  as 
"being  the  permanent  exterior  Une  of  the  said  city  in 
said  river." 

These  deeds  grant  the  property  described  in  fee. 
The  following  exception,  however,  v^as  made  in  each 
of  said  grants,  viz. : 

"Saving  and  reserving  from  out  of  the  hereby 
granted  premises  so  much  thereof  as,  per  said  map  an- 
nexed, forms  part  or  portions  of  Twelthand  Thirteenth 
avenues  and"  Forty- third  street  in  the  one,  and  Forty- 
second  street  in  the  other,  ''for  the  uses  and  purposes 
of  public  streets,  avenues  and  highways,  as  hereinafter 
mentioned." 

In  these  deeds  the  grantee  covenants  for  himself, 
his  heirs  and  assigns,  when  required  so  to  do  by  the 
city,  ''  at  his  own  proper  costs  and  charges,  to  build, 
erect,  make  and  finish,  or  cause  to  be  built,  erected, 
made  and  finished  according  to  any  resolution  or  or- 
dinance of  the  said  parties  of  the  first  part,  or  their 
successors,  already  passed  or  adopted,  or  that  may 
hereafter  be  passed  or  adopted,  good  and  sufficient 
bulkheads,  wharves,  streets  or  avenues,  which  shall 
form  so  much  and  such  parts  of  Forty-third  street. 
Forty-second  street.  Twelfth  and  Thirteenth  avenues, 
as  fall  within  the  premises  described  in  the  deeds  men- 
tioned and  reserved,  as  hereinbefore  mentioned  from 
out  thereof,  and  will  fill  in  the  same  with  good  and 
sufficient  earth,  and  regulate  and  pave  the  same,  and 
lay  the  sidewalks  thereof."  The  grantee  also  covenants 
for  ever  thereafter  to  keep  the  streets  designated  ^4n 
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good  order  and  repair,"  and  to  **obey,  falftll  and  ob- 
serve such  ordinances,  resolutions,  orders  and  direc- 
tions, as  the  city  may  from  time  to  time  enact,  or  pass, 
or  make  relative  thereto."  And  also  covenants  that 
the  said  streets  and  avenues  **  shall  forever  thereafter 
continue  to  be  and  remain  public  streets  or  avenues  and 
highways  for  the  free  and  common  use  and  passage  of 
the  inhabitants  of  said  city  and  all  others  passing  and 
repassing  by,  through  and  along  the  same,  in  like  man- 
ner as  the  other  public  streets,  avenues,  bulkheads, 
and  wharves  of  the  said  city  now  are  or  lawfully  ought 
to  be." 

In  these  deeds  the  city  covenants  that  Lindsley, 
upon  observing  his  covenants  in  the  deeds,  shall  be  en- 
titled to  wharfage  accruing  "from  that  part  of  the 
said  exterior  line  of  the  city  lying  on  the  westerly  side 
of  the  hereby  granted  premises  fronting  on  the  Hudson 
river  ....  forever  excepting  therefrom  such  wharf- 
age, cranage,  advantages  and  emoluments  to  grow  or 
accrue  from  the  westerly  en^  of  the  bulkhead  in  front 
of  the  entire  width  of  the  southerly  half  of  Forty-third 
street,  ....  "And  of  the  bulkhead  in  front  of  one- 
half  of  the  pier  of  Forty-second  street,"  both  of  which 
were  reserved  in  the  city,  with  full  power  to  collect  and 
receive  the  wharfage  for  their  own  proper  use  and 
benefit  forever. 

Each  of  said  deeds  further  provides  as  follows : 
"And  it  is  hereby  further  agreed,  by  and  between 
the  parries  to  these  presents,  and  the  true  intent  and 
meaning  hereof  is,  that  this  present  grant,  and  every 
word  or  thing  in  the  same  contained,  shall  not  be  con- 
strued or  taken  to  be  a  covenant  or  covenants  of  war- 
ranty or  of  seizin  of  the  said  parties  of  the  first  part, 
or  their  successors,  or  to  operate  further  than  to  pass 
the  estate,  right,  title  or  interest  they  may  have  or  may 
lawfully  claim  in  the  premises  hereby  conveyed,  by 
virtue  of  their  several  charters  and  the  various  acts  of 
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the  legislature  of    the  people  of  the  state  of   New 
York." 

These  deeds  were  recorded  on  the  4th  and  14th  day» 
of  Aogast,  1850,  respectively. 

By  a  further  deed,  dated  November  11, 1862,  tho 
city  conveyed  to  lindsley  the  pier  now  owned  and  oc- 
cupied by  the  plaintiffs.    The  description  reads  : 

^^  All  the  estate,  right,  title  and  interest  of  the  said 
parties  of  the  first  part  of,  in,  and  to  all  that  certain 
pier  in  the  city  of  New  York,  situate  at  the  foot  of 
Forty- third  street,  North  river,  bounded,  described 
and  containing  as  follows:  Beginning  at  the  i)oint 
formed  by  the  intersection  of  the  northerly  side  of 
Forty-third  street  with  the  easterly  line  or  side  of  the 
Twelfth  avenue ;  running  thence  southerly,  along  the 
easterly  side  of  the  Twelfth  avenue,  to  the  northerly 
side  of  said  pier ;  thence  vresterly,  211  feet  8  inches  ; 
thence  southerly,  40  feet  6  inches ;  thence  easterly,  219 
feet  2  inches  to  the  easterly  side  of  the  Twelfth  avenue  ; 
and  thence  southerly,  to  a  point  where  the  southerly 
side  of  Forty-third  street  intersects  with  the  said 
Twelfth  avenue. 

This  description  by  metes  and  bounds  does  not  in- 
clude the  full  width  of  the  street.  Nor  does  the  de- 
scription include  the  full  extent  of  the  street.  The 
pier  was  not  then  as  wide  as  Forty- third  street.  Nor 
did  it  have  the  full  extent  of  Forty-third  street.  The 
street  was  then  nominally  laid  out  to  the  west  side  of 
Thirteenth  avenue.  The  deed  then  continues:  ^^ To- 
gether with  the  extent  of  the  present  width  of  the 
street,  with  the  right  of  wharfage  thereon,  together 
with  all  and  singular  the  tenements,  hereditaments 
and  appurtenances  belonging,  or  in  any  wise  apper- 
taining, and  also  all  the  estate,  right,  title,  interest, 
property,  claim  and  demand  whatsoever,  as  well  in  law 
as  in  equity,  of,  in  or  to  the  above  described  premises^ 
and  every  part  and  parcel  thereof,  subject  to  the  right 
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of  the  parties  of  the  first  part,  to  order  said  pier  ex- 
tended into  the  river  at  the  expense  of  the  party  of  the- 
second  i>art,  whenever  and  in  whatever  way  they  may 
see  fit,  reserving  to  the  party  of  the  first  part,  the  right 
to  extend  said  pier  at  the  expense  of  the  corporation 
of  the  city  of  New  York,  or  to  grant  the  right  to  do  sa 
to  other  parties,  if  the  said  party  of  the  second  part 
fail  or  neglect  to  extend  said  pier  when  ordered  so  to 
do,  in  which  case  the  right  to  wharfage,  &c.,  at  the^ 
portion  of  the  pier  extended,  shall  belong  to  the  par- 
ties at  whose  expense  the  extension  shall  be  made." 

The  deed  further  provides,  as  the  preceding  twa 
deeds  had  provided,  that  the  true  intent  and  meaning 
thereof  was  to  pass  only  the  estate,  right,  title  and 
interest  in  the  land  described,  which  the  city  had  by 
virtue  of  its  several  charters  and  the  various  acts  of 
the  legislature,  &c.  . 

The  property  acquired  under  these  three  convey- 
ances was  conveyed  by  Lindsley  to  La  Farge. 

Both  parties  to  this  action,  plaintiff  and  defendants^ 
hold  under  mesne  conveyances  from  La  Farge' s  devi- 
sees. 

By  deed  dated  March  38,  1860  and  recorded  May 
26,  1860,  in  Liber  811  of  Conv.,  p.  447,  La  Farge' s  de- 
visees conveyed  the  pier  property  to  Scholey,  Schindler 
&  Conklin.  The  latter,  by  deed  dated  July  25,  1865, 
and  recorded  January  17,  1870,  in  Liber  1129  of  Conv.,. 
p.  270,  conveyed  the  same  property  to  the  New  York 
Ice  Co.,  and  the  said  company,  by  deed  dated  March 
7,  1867,  and  recorded  January  17,  1870,  in  Liber  1129  of 
Conv.,  p.  266,  conveyed  to  the  plaintiff  in  this  action. 

About  September  26, 1873,  the  plaintiff  was  ordered. 
by  the  Board  of  Commissioners  of  Docks  to  extend 
said  pier  into  the  waters  of  the  Hudson  River  for  a 
distance  of  about  800  feet,  and  aboat  November  21, 
1873,  the  plaintiff  was  farther  ordered  by  said  board  to 
widen  said  pier  to  a  width  of  60  feet  for  its  entire 
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lengtli,  as  the  same  then  was  and  as  it  had  been 
ordered  to  be  extended. 

The  plaintiff  in  this  connection  shows  that  there- 
upon the  said  pier  was  extended  and  widened  as 
directed,  and  that  the  plaintiff  has  ever  since  remained 
in  the  f nil  and  free  nse  and  occupation  of  said  pier  so 
extended  and  widened  as  aforesaid. 

The  defendants,  on  the  other  hand,  show  the  fol- 
lowing additional  facts,  viz. : 

The  order  for  the  extension  of  this  pier  was  made 
only  after  and  upon  the  filing  in  the  office  of  the  Dock 
Commissioners  of  an  agreement  in  writing  by  the 
plaintiff  to  pay  to  the  city  rent  for  all  land  under 
water  covered  by  the  said  extensions  in  length  and 
width  of  the  pier.  And  upon  the  express  condition 
that  whenever  any  portion  of  said  land  under  water 
belonging  to  the  city  and  covered  by  the  said  extensions 
of  the  pier  should  be  required  by  the  city  for  per- 
manent improvement  of  the  water  front,  no  claims 
whatever  should  be  made  by  the  plaintiff,  or  its  suc- 
cessors, for  damages,  or  otherwise,  for  any  structures 
or  improvements  that  may  be  made  upon  the  land 
owned  by  the  city. 

And  upon  the  further  express  condition  that  nothing 
contained  in  the  permission  or  order  of  the  Dock 
Department  for  the  extension  of  the  pier,  ''shall  be 
considered  or  construed  as  a  waiver  of  the  title  of  the 
city  in  and  to  the  land  lying  outside  of  the  dimensions 
of  the  present  pier  owned  by  the  Knickerbocker  Ice 
Company  as  laid  down  in  the  deed  from  the  mayor, 
aldermen  and  commonalty  of  the  City  of  New  York 
to  Caleb  F.  Lindsley,  dated  November  11,  1852."  % 

By  another  deed,  dated  February,  1863,  and  recorded 
in  Liber  867  of  Conv.,  p.  591,  La  Farge's  devisees  con- 
veyed all  the  property  described  in  the  three  deeds  to 
Lindsley,  except  the  pier  property  which  they  had 
conveyed  to  Scholey,  Schindler  &  C9^klin,  to  Charles 
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K  Appleby,  who  in  the  next  month,  Maroh,  1863,  con- 
veyed the  sam^  to  the  defendant,  the  Forty-second 
street  and  Grand  street  Ferry  K.  R.  Co. 

The  complaint  then  charges  that  the  defendant.  The 
New  York,  Ontario  &  Western  Railway  Co.,  has  con- 
tracted with  the  Forty-second  street  and  Grand  street 
Ferry  B.  B.  Co.  for  a  lease  of  the  land  nnder  water  ad- 
joining the  said  pier  npon  the  sonth  side  thereof  and  to 
the  west  of  the  easterly  line  of  the  Twelfth  avenue,  or 
has  taken  or  agreed  to  take  an  assignment  or  transfer  of 
some  interest  in  said  premises,  and  that,  claiming  to  act 
nnder  authority  from,  the  Commissioners  of  the  Dock 
Department,  The  New  York  Ontario  &  Western  B.  B. 
Co.,  threatens  and  intends  to  take  possession  of  the  land 
nnder  water  adjoining  the  pier  of  the  plaintiff  on  the 
south  side  thereof,  and  extending  from  Forty- third 
street  to  Forty-second  street,  and  to  drive  piles  thereon 
and  to  fill  in  the  same  with  solid  filling  and  build 
thereon  ;  that  by  the  driving  of  piles  or  building  crib 
work  and  filling  in  as  contemplated  by  the  defendants, 
the  plaintiff  will  be  cut  off  from  its  said  pier  and  will 
be  unable  to  approach  the  same  for  a  large  portion  of 
the  south  side  thereof,  or  to  unload  its  boats  or  barges, 
and  will  be  wholly  unable  to  carry  on  its  business  at 
said  pier,  and  that  the  injury  that  will  be  caused  to 
plaintiff  by  the  threatened  acts,  if  executed,  will  be 
irremediable,  wherefore  the  plaintiff  prays  that  the 
defendants  be  enjoined. 

It  therefore  becomes  important  and  necessary  to  as- 
certain accurately  the  rights  of  the  respective  parties 
to  this  action  under  the  conveyances  mentioned. 

The  clause  in  each  of  the  three  deeds  by  the  city  to 
Lindsley,  that  the  true  intent  and  meaning  of  each 
conveyance  is  to  pass  only  the  estate,  right,  title  or  in- 
terest of  the  city  by  virtue  of  its  several  charters  and 
the  various  acts  of  the  Legislature,  amounts  to  no 
qualification  or  restriction  of  the  grant,  because  the 
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city  possessed  and  lawfully  possessed  all  the  proprie- 
tary interests  and  privileges  covered  by  the  grant,  and 
becEtnse  the  grant,  as  made,  did  not  have  the  effect 
of  restricting  or  embarrassing  the  legislative  powers 
and  duties  of  the  city  as  a  municipal  corporation.  In 
view  of  the  exceptions  made,  and  even  by  reason  of 
the  insertion  of  the  said  clause  itself,  there  is  nothing 
in  the  decisions  of  the  Presbyterian  Church  «.  The 
City  of  New  York,  6  Cow.  540  ;  Brooklyn  Park  Com- 
missioners  v.  Armstrong,  45  N.  T.  234;  Whitney  v. 
Mayor,  &o.,  of  New  York,  6  Ahb.  N.  O.  329,  and 
other  cases  falling  within  the  same  class,  which  mili- 
tates against  the  grant. 

The  question  then  is.  What  was,  as  matter  of  fact, 
granted  1  Upon  this  point,  the  intention  of  the  parties^ 
as  appearing  from  the  language  used  in  the  deeds,  is  to 
govern,  but  the  surrounding  circumstances,  and  the  re- 
lations between  the  parties  may  be  considered  for  the 
purpose  of  ascertaining  what  they  meant  when  they 
spoke.  And  this  rule  applies  with  equal  force  in  the 
construction  of  every  subsequent  deed. 

By  the  two  deeds  first  mentioned,  the  city  conveyed 
the  land  stretching  from  the  center  line  of  Forty-third 
street  on  the  north,  to  the  center  line  of  Forty-second 
street  on  the  south,  and  from  the  line  of  high-water 
mark  on  the  east,  which  was  an  irregular  line  between 
Eleventh  and  Twelfth  avenues,  to  the  westerly  or  exteri- 
or line  of  Thirteenth  avenife,  saving  and  reserving  there- 
from so  much  thereof  as  forms  part  or  portions  of  the 
Twelfth  and  Thirteenth  avenues,  and  of  Forty-second 
and  Forty-third  streets.  The  parts  or  portions  thus 
saved  and  reserved,  constituted,  as  held  by  the  gen- 
eral term  of  the  supreme  coart,  in  Langdon  v.  The 
Mayor,  &c.,  exceptions  and  not  mere  reservations, 
which  left  the  fee  to  them  in  the  city,  for  the  uses  and 
purposes  of  public  streets,  avenues  ^and  highways. 
Aside  from  these  exceptions,  the  land  conveyed  was 
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conveyed  in  tee.  Certain  covenants  were  entered  into 
by  the  grantee,  which  will  be  hereinafter  considered, 
bnt  the  grant  was  not  diminished  thereby.  At  this 
time  the  exterior  line  of  the  city  on  the  North  river,  in 
that  vicinity,  had  been  fixed  as  coincident  with  the 
westerly  line  of  the  Thirteenth  avenue,  which  last  men- 
tioned  line  was  646  feet  and  2  inches  west  from  the 
easterly  line  of  the  Twelfth  avenue,  and  about  430  feet 
west  of  the  .westerly  end  of  the  pier  thereafter  con- 
veyed. 

At  the  time  of  the  execution  by  the  city  of  the 
third  deed  to  Lindsley,  by  which  the  so-called  pier 
property  was  conveyed,  the  pier  then  in  existence  was 
40  feet  and  6  inches  wide,  and  extended  about  211  feet 
from  the  east  side  of  the  Twelfth  avenue.  It  was  situ- 
ated within  the  boundaries  of  Forty-third  street  in 
such  a  way,  that,  between  the  southerly  side  of  the  pier 
and  the  southerly  line  of  the  street,  there  remained  a 
strip  of  about  4  feet  in  width.  This  strip,  as  well  as 
so  much  of  the  whole  pier  as  was  south  of  the  center 
line  of  Forty-third  street,  had  been  expressly  excepted 
from  the  two  conveyances  first  mentioned.  In  convey- 
ing the  pier  property  by  the  description  contained  in 
the  third  deed,  the  city  conveyed  not  only  the  pier 
itself,  but  also  the  land  covered  by  the  dimensions  of 
the  pier  in  fee,  and  the  words  ^*  together  with  the  ex- 
tent of  the  present  width  of  the  street,"  carried  the  fee 
for  the  length  of  the  pier  to  the  southerly  side  of  Forty- 
third  street,  as  then  laid  out  on  a  certain  map ;  for  the 
words  used  clearly  itieant  the  width  of  the  street  as 
thus  laid  out.  To  the  south  of  this  southerly  line  of 
Forty- third  street,  the  city  could  grant  no  right  of  way 
*  or  easement,  for  the  reason  that  the  fee  of  the  land 
south  of  that  line  had  already  been  conveyed  without 
the  reservation  of  a  right  of  way  or  easement  over  the 
water  (Outerbridge  v.  Phelps,  45  If.  T.  Super.  Ot.  655). 

But  the  position  of  affairs  changed  when  a  union  of 
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all  the  lands  and  interests  and  the  appnrtenances  was 
effected  in  tindsley,  who  was  also  the  owner  of  the  up- 
lands, to  the  east  of  the  high- water  mark.  It  then 
became  competent  for  him  to  convey  the  pier  property 
with  appurtenances  that  did  not  previously  belong  to 
it,  but  were  necessary  to  the  use  of  the  pier  as  a  pier, 
in  case  of  its  severance  from  its  other  property.  He, 
it  is  true,  did  not  do  so.  He  conveyed  the  whole  to 
La  Farge.  Bat  this  placed  La  Farge  in  the  same  posi- 
tion. When,  therefore,  the  devisees  of  La  Farge  made 
severance  and  conveyed  the  pier  property,  while  they 
retained  the  remainder,  and  in  doing  so  conveyed  the 
pier  by  the  description  contained  in  the  deed  from  the 
city  to  Lindsley,  together  with  the  extent  of  the  width 
of  the  street,  and  also  together  with  all  and  singular 
the  appnrtenances,  &c.,  &c.,  and  all  the  estate,  right, 
title,  interest,  property,  claim  and  demand  which  was 
in  La  Farge,  at  the  time  of  his  decease,  of,  in  and  to 
the  same,  and  every  part  ,and  parcel  thereof,  and 
added  covenants  in  the  ordinary  form  for  the  quiet 
enjoyment  and  warranty,  not  only  of  the  pier  property 
specifically  described,  but  also  of  the  appurtenances, 
the  grant  carried  with  it  all  that  La  Farge  had  owned 
which  was  necessary  to  the  use  of  the  pier  as  a  pier 
(Lapman  v.  Milks,  21  JST.  T.  605 ;  Doyle  v.  Lord,  64  Id. 
432  ;  Simmons  v.  Cloonan,  81  Id.  567.) 

The  rule  of  construction  applicable  to  the  deed  by 
the  devisees  of  La  Farge  to  Scholey,  Schindler  & 
Conklin,  under  which  the  plaintiff  claims  being  as 
stated,  and  there  being  a  strip  of  only  four  feet  of 
water  between  the  southerly  side  of  the  pier  and. the 
southerly  line  of  the  street,  it  was  almost  absolately 
necessary  to  the  enjoyment  of  the  pier,  as  such,  by  the 
grantees,  that  the  land  under  water  remaining  in  the 
grantors  and  adjacent  to  the  southerly  line  of  Forty- 
third  street  should  remain  free  and  unobstructed,  as  in 
times  past,  for  a  distance  which  with  the  strip  of  four 
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feet  in  width  wonld  constitute  a  reasonable  distance 
from  the  southerly  side  of  the  pier,  and  especially  was 
it  necessary,  because  the  right  to  wharfage  on  the 
westerly  end  of  Forty- third  street,  where  said  street  ad- 
joins the  exterior  line  of  the  city,  had  been  expressly  re- 
served to  the  city  by  the  deeds  of  1850.  This  being  so, 
the  right  to  use  the  water  for  such  a  reasonable  dis- 
tance constituted  an  easement  in  favor  of  the  pier 
property  conveyed  which  passed  with  the  land,  and  a 
servitude  upon  the  property  retained. 

From  these  matters  and  the  fact  that  the  deed  to 
Scholey,  Schindler  &  Oonklin  was  duly  recorded,  it 
follows  that  when,  by  subsequent  conveyances  the 
Forty-second  street  and  Grand  Street  Ferry  Railroad 
Co.  acquired  the  title  to  all  the  remaining  property, 
such  property  was  and  continued  subject  to  the  servi- 
tude named. 

The  next  question  then  is  as  to  how  long  this  servi- 
tude is  to  continue.  Upon  this  point  the  covenants  of 
landsley  in  the  deeds  accepted  from  the  city  become 
important,  because  they  did  and  do  run  with  the  land. 
In  the  two  deeds  first  accepted,  he  covenanted  for  him- 
self, his  heirs  and  assigns,  that,  whenever  he  should 
be  required  by  the  city  so  to  do,  he  would  build  suf- 
ficient bulkheads  and  wharves,  and  fill  in  so  much  and 
such  parts  of  Forty- second  and  Forty- third  streets, 
and  Twelfth  and  Thirteenth  avenues,  as  fell  within  the 
premises  described  and  excepted,  and  to  regulate  and 
pave  the  same,  and  lay  the  sidewalks  thereof,  and  that 
the  said  streets  and  avenues  should  forever  thereafter 
continue  to  be  and  remain  public  streets  or  avenues  and 
highways  for  the  free  and  common  use  and  passage  of 
the  inhabitants  of  said  city  and  all  others,  &c.,  &c. 

The  conveyance  of  the  pier  property  by  the  third 
deed  accepted  by  him  was  made  in  express  terms,  sub- 
ject to  the  right  of  the  city  to  order  the  said  pier  to  be 
extended,  and  although,  as  already  stated,  it  conveyed 
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with  the  pier  the  land  covered  by  the  pier  in  fee,  it 
conveyed,  especially  as  the  interest  of  the  city  only 
was  conveyed,  only  snch  a  fee  as  the  city  possessed, 
namely,  a  fee  subject  to  whatever  easements  existed  in 
favor  of  the  pablic.  What  these  easements  were,  or 
whether  in  fact  there  were  any,  it  is  not  necessary  to 
determine  herp.  These  questions  may  hereafter  be- 
come of  importance  as  between  the  plaintiff  and  the 
city. 

It  sufficiently  appears,  however,  that  both  the  plain- 
tiff and  all  its  grantors  took  the  pier  in  question  with 
notice  that  Forty-third  street  was  to  be  extended  to  the 
exterior  line  of  the  city,  namely,  the  westerly  side  of 
Thirteenth  avenue ;  thatTwelfth  and  Thirteenth  avenues 
were  to  be  built  between  Forty-second  and  Forty-third 
streets  ;  that  all  the  t  hen  existing  water  between  Forty- 
second  and  Forty-third  streets  and  west  of  the  easterly 
line  of  Twelfth  avenue  was  to  be  filled  in,  and  all 
access  to  the  southerly  and  westerly  sides  of  said  pier 
cut  off,  whenever  the  city  saw  fit  so  to  direct ;  and  that 
in  consequence  thereof  the  character  of  the  pier,  as  a 
pier  would  be  completely  destroyed.  As  matter  of  legal 
effect  the  title  to  the  streets  and  avenues  thus  to  be 
made,  was  to  remain  in  the  city  for  the  uses  and  pur- 
poses stated.  In  the  meantime  the  plaintiff  and  all  its 
grantors,  took  the  pier  subject  to  the  right  of  the  city 
to  order  the  same  to  be  extended,  &c.,  so  far  the  city 
saw  fit  to  require  only  the  extension  of  the  plaintiff's 
pier  for  a  length  of  about  300  feet,  and  its  widening  to 
a  width  of  60  feet.  This  was  done,  and  it  was  done  in 
such  a  way,  that  under  the  deeds  of  1850  and  the  agree- 
ment filed  by  the  plaintiff  with  the  Department  of  Docks 
concerning  the  said  extension  and  widening,  the  title 
to  the  land  covered  by  the  extension  or  the  new  pier, 
as  it  may  be  called,  remained  in  the  city.  And  the 
plaintiff  further  agreed  that  whenever  any  portion  of 
the  land  under  water,  belonging  to  the  city  and  covered 
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by  the  said  extension,  should  be  required  by  the  city 
for  the  permanent  improvement  of  the  water  front,  no 
claim  whatever  should  be  made  by  the  plaintiffs,  or  its 
successors,  for  damages,  or  otherwise,  for  any  struc- 
tures or  improvements  that  might  be  made  upon  the 
land  owned  by  the  city. 

The  rights  of  the  plaintiff,  so  far  as  they  appear 
material  to  this  motion,  may  therefore  b^  summed  up 
as  follows,  viz. : 

The  plaintiff  owns  the  old  pier,  and  whatever  fee 
the  city  had  to  the  land  upon  which  it  stands  and  to  the 
strip  of  four  feet  between  the  southerly  side  of  said  pier 
and  the  southerly  line  of  Forty-third  street,  as  laid 
out  on  the  map,  with  a  right  of  way  over  the  water  to 
the  south  of  the  last  mentioned  line  for  a  reasonable  dis- 
tance, and  it  also  has  a  lease  of  the  land  under  water 
on  which  the  new  pier  stands. 

These  rights  are  subject,  however,  1.  To  lindsley's 
covenants  in  the  deeds  of  1860  to  build,  uphold  and 
keep  in  good  repair  the  south  half  of  Forty- third 
street  and  the  whole  of  Twelfth  and  Thirteenth  avenaes 
(so  far  as  described  in  the  deed)  as  public  streets  or 
avenues  and  highways  forever  hereafter;  2.  To  the 
city's  right  to  convert  the  new  pier  into  a  public  street ; 
8.  To  the  city's  right  of  wharfage  accruing  from  the 
westerly  end  of  the  southerly  half  of  Forty-third 
street ;  and,  4.  To  'the  right  of  the  defendant,  The 
Forty-second  street  and  Grand  street  Ferry  R.  R.  Co., 
as  grantees  of  Lindsley,  to  all  wharfage  accruing 
from  the  bulkhead  extending,  when  constructed  pur- 
suant to  requirement  by  the  city,  along  the  exterior 
line  of  the  block  from  the  southerly  line  of  Forty- 
third  street  to  the  northerly  line  of  Forty-second 
street,  and  necessarily  cutting  off  all  access  by  water 
to  the  southerly  side  of  plaintiff's  pier.  Of  course,'  the 
filling  in  of  Twelfth  and  Thirteenth  avenues  under  the 
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direction  of  the  city,  implies  the  right  to  fill  in  the 
intermediate  space. 

Bnt  until  the  city  gives  such  a  direction  or  makes 
such  a  reqairementy  the  plaintiff  has  the  right  to  the 
continued  use  of  the  old  and  the  new  pier,  and  the  land 
of  the  Forty-second  street  and  Grand  Street  Perry  R.  R. 
Go.,  remains  subject  to  the  servitude  above  mentioned. 
To  be  effective,  such  direction  or  requirement,  when 
given  or  made,  must  be  given  or  made  in  conformity 
with  the  terms  of  the  deeds  of  1860  (Mayor,  &c.  v. 
Smith,  Daily  Megister  of  November  18,  1882,  Opinion 
by  Van  Vorst,  J.). 

The  next  inquiry,  therefore,  must  be,  whether  the 
improvements  proposed  to  be  made  by  the  N.  Y.,  Ontario 
and  Western  Railway  Co.  as  the  lessee  of  the  Forty- 
second  Street  and  Grand  Street  Ferry  R.  R.  Co.,  are  of  a 
character  contemplated  by  the  covenants,  and  whether 
they  are  about  to  be  made  in  pursuance  of  a  require- 
ment by  the  city. 

The  motion  papers  present  some  conflict  as  to  the 
extent  of  the  intended  improvements,  but  the  defen- 
dants assert  positively  that  the  westerly  line  of  said 
improvements  will  not  extend  beyond  the  westerly  line 
of  the  old  pier  as  it  existed  prior  to  its  extension,  and 
I  shall  assume  the  truth  of  the  assertion.  Concerning 
the  character  of  the  improvements,  the  filling  in  which 
they  involve  along  the  southerly  side  of  Forty-third 
street,  would  be  clearly  within  the  power  of  the  de- 
fendants, in  case  the  Thirteenth  avenue  were  in  process 
of  construction  or  had  been  required  to  be  built,  be- 
cause in  such  a  case  it  must  have  been  contemplated  by 
the  covenantor.  If,  therefore,  the  N.  Y.,  Ontario  and 
Western  Railway  Co.  can  rightfully  proceed  with  the 
filling  in,  it  clearly  may  make  the  other  improvements 
contemplated  by  it. 

But  I  cannot  find  that  the  proposed  filling  in  is  to 
be  done  pursuant  to  any  requirement  from  the  city. 
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l^or  is  it  to  be  done  as  part  of  the  general  plan  adopted 
by  the  Department  of  Bocks  and  the  Commissioners  of 
the  Sinking  Fund  for  the  improvement  of  the  water 
front.  The  N.  Y.,  Ontario  and  Western  Railway  Co., 
as  a  private  party,  and  for  its  own  purposes,  desires  to 
build  a  ferry  landing,  and  to  do  so,  it  is  found  that  the 
land  under  water,  almost  immediately  adjoining  plain- 
tifTs  old  pier,  should  be  filled  in.  Application  is  made 
to  the  department  of  docks  for  permission  to  do  so  in 
advance  of  the  carrying  out  of  the  general  plan  for 
the  improvement  of  the  water  front,  and  the  permission 
is  given.  This  clearly  shows  that,  even  if  it  be  assumed, 
that  the  Department  of  Docks  is  capable  of  fnlly  repre- 
senting, and  does  fully  represent,  the  city  for  the  pur- 
poses under  consideration,  the  proposed  filling  in  was 
neither  required  by  the  city  to  be  done  pursuant  to  the 
covenants  of  1850,  nor  does  it  constitute  part  of  the 
authorized  plan  for  theimprovement  of  the  water  front. 
The  permission  given  can  not  therefore  have  the  effect 
of  authorizing  the  defendants  to  Aeprive  the  plaintiff 
of  any  right  which  it  possesses  in  the  premises  until 
the  city  sees  fit  to  act.  True,  as  between  the  city  and 
the  defendants  the  permission  may  partake  of  the 
nature  of  a  requirement,  for  the  defendants  may,  so 
far  as  they  themselves  are  concerned,  waive  their 
rights.  But  as  against  the  plaintiff,  the  action  of  the 
city  must  rest  in  the  discharge  of  a  public  duty,  and 
must  be  in  conformity  with  the  covenants  of  1850  or 
the  requirements  of  the  authorized  improvement  of  the 
water  front. 

It  has  been  insisted,  however,  that  even  it  the 
plaintiff  ever  could  claim  the  easement  contended  for, 
the  same  was  abandoned,  because  neither  the  southerly 
side  of  the  old  pier,  nor  the  water  on  the  south  side  of 
that  pier,  has  been  used  for  the  purposes  claimed  by 
the  plaintiff  since  the  extension  of  the  pier.  Upon  this 
point  there  is  a  conflict  of  evidence.    The  preponder- 


£06    KNICEERBOCKBR  ICE  CO.  v.  42D  ST.,  fta  R.  R.  CO. 

Opinion  of  Fbsbdicah,  J. 

ance,  in  my  judgment,  shows  a  continued  limited  ase 
owing  to  insufficient  depth  of  water  at  certain  times, 
but  not  an  abandonment.  Upon  the  whole,  the  plaintiff 
has  shown  enough  to  call  for  the  continuance  of  the  in- 
junction, if  otherwise  entitled  thereto,  to  protect  what- 
ever use  can  be  made  of  the  pier  as  such. 

Another  point  strongly  urged  in  opposition  to  the 
motion  is,  that  the  plaintiff  is  now  a  trespasser  upon 
the  land  of  the  defendants  along  the  entire  southerly 
line  of  the  new  pier  by  reason  of  the  construction  upon 
piles  driven  for  that  purpose,  and  the  maintainance 
and  use  of  a  so-called  ice  platform  along  said  southerly 
line,  and  that  by  reason  thereof  the  plaintiff  does  not 
come  into  a  court  of  equity  with  clean  hands.  The 
trespass  seems  to  have  been  dearly  established.  But 
under  the  decision  of  the  court  of  appeals  in  Comstock 
«.  Johnson,  46  iT.  T.  616,  this  only  constitutes  matter 
to  be  considered  in  the  framing  of  the  relief  to  be 
granted. 

Other  matters  hate  been  alluded  to,  but  they  do  not, 
nfter  what  has  already  been  said,  call  for  special  notice. 
The  object  of  the  action  being  to  secure  a  determina- 
tion of  the  rights  of  the  parties  to  it  as  between  them- 
selves, neither  the  city  nor  the  Department  of  Docks  is 
a  necessary  party  to  this  action,  nor  is  it  necessary  to 
determine  what  action  the  Department  of  Docks  may 
take  in  the  exercise  of  the  statutory  powers  conferred 
upon  it. 

My  conclusion  is  that  the  injunction  heretofore 
granted  should  be  continued  against  the  defendants 
during  the  pendency  of  the  action,  but  in  a  modified 
form.  In  the  first  place,  it  should  be  made  conditioned 
upon  the  removal  within  a  reasonable  time  by  the 
plaintiff  of  all  encroachments  upon  the  land  of  the  de- 
fendants along  the  southerly  line  of  the  new  pier,  and 
in  the  second  place,  it  should  in  terms  provide  for  its 
expiration  before  the  termination  of  the  action  in  case 
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the  defendants  shoald  be  required  by  the  city  under 
the  covenants  of  1860  to  do  any  work,  the  doing  of 
which  would  necessarily  interfere  with  or  destroy  the 
easement  of  the  plaintiff. 

Order  to  be  settled  on  motion. 
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CASES   NOT   REPORTED  IN   FULL. 


THE  NEW  YORK  SMELTING  &  REPINING  Co., 
Appellant,  v.  GEORGE  LIEB,  Respondent. 

Chmtratit  to  fnamt/custure  maehins — h^aaeh  of—'meature  €if  damagsB, 

Before  Sbdowiok,  Ch.  J.,  and  Fbbedman,  J. 

Decided  Deemniber  6,  1881. 

Appeal  by  plaintiff  from  judgment  entered  upon 
verdict. 

The  plaintiff  brought  the  action  for  damages  for 
breach  of  contract  by  defendant.  The  important  part  of 
the  contract  made  by  defendant  was,  "I  agree  to  build 
for  the  New  York  Smelting  &  Refining  Company,  a  ma- 
chine for  casting  metals  in  bar,  13  inches  long,  }  of  an 
inch  wide,  |  of  an  inch  thick,  with  a  cooling  apparatus  ; 
also  one  mould  and  model  of  machine ;  and  I  further 
agree  to  have  ready  and  deliver  same  within  two 
months."  The  breach  alleged  was  the  non-delivery, 
the  allegation  being  that  the  machine  which  was  made 
did  not  satisfy  the  contract  as  to  fitness  for  casting 
metals  in  bar.  The  answer  denied  the  alleged  breach 
and  counter-claimed  for  extra  work.  Verdict  was 
for  defendant. 

The  court  at  General  Term  said : 

"The  contract  implied  an  obligation  on  the  part  of 
the  defendant  to  make  a  machine  that  should  be  fit  to 
a  reasonable  degree,  to  cast  metal  into  bars  (Charlotte, 
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Colnmbia  ft  Augusta  B.  B.  Co.  v.  Jessup,  44  Bow.  Pr. 
447).  Under  the  facts  of  this  case,  it  was  a  question 
for  the  jury,  whether  the  machine  that  the  defendant 
made,  satisfied  his  obligation  in  this  respect.  Taking 
the  whole  charge  together,  it  did  not  submit  this 
question  to  the  jury ;  and  for  that  reason,  I  am  of 
opinion  there  should  be  a  new  trial  .  .  .  ." 

^'  I  am  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover ;  if  he  had  proved  a  breach  of  the  contract, 
any  gains  or  profits  that  he  might  have  made,  by  reason 
of  the  machine,  casting  metal,  faster  than  it  w'as  cast, 
by  previous  processes.  Whether  there  would  have 
been  any  gains  would  be  a  matter  of  speculation  and 
guess." 

Leopold  WaZlachj  for  appellant. 

Walsh  &  Eekerson,  for  respondent. 

Opinion  by  Sedgwick,  Ch.  J. ;  Fbeedman,  J.,  con- 
curred. 

Judgment  reversed,  with  costs  of  appeal  to  appel- 
lant to  abide  event,  and  a  new  trial  is  ordered.  Order 
denying  motion  for  new  trial,  made  upon  the  minutes, 
reversed,  with  $10  costs  to  appellant  to  abide  event 


EMILY   PBACHT,    Bbspondeitt,  v.  JACOB   BIT- 

TBB,  Impl'b.,  &o..  Appellant. 

Demurrer — eaek  eause  of  action  mutt  affect  all  the  partiea^  though  for 
damagu  for  falee  representations. — Amendments — court  has  no  die- 
eretion  to  make  order  aUowing  service  defective  amended  pleading — 
point  may  be  taken  on  appeal  from  order  ^  \f  complaint  be  demurrable. 

Before  Sedqwiok,  Ch.  J.,  Speib  and  Fbeedmxn,  J  J. 

Decided  Decembet  6,  ISSl. 

Appeal  by  defendant  Bitter,  from  order  allowing 
plaintiff  to  serve  an  amended  complaint. 
The  court  at  General  Term  held : 
^^  It  seems  to  me  that  the  amended  complaint  is  do- 
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murrable  apon  its  face.  It  in  the  first  place  avers  a 
complete  cause  of  action  against  Bitter  solely,  and  then 
another  complete  cause  of  action  against  Bitter  and 
the  defendant  impleaded  with  him.  Both  causes  of 
action  are  for  damage  from  false  representations. 
Section  484  Code  of  Civil  Procedure  enacts  that  all  the 
causes  of  action  united  in  a  complaint  shall,  except  as 
otherwise  provided  by  law,  affect  all  the  parties.  If  it 
should  be  that  the  actions  for  damages  of  this  kind  are 
not  specified  in  any  of  the  subdivisions  of  the  section, 
a  similar  result  would  flow  from  the  common  law  rules 
of  pleading.  A  court  has  not  the  discretion  to  allow 
a  defective  pleading  to  be  served  as  an  amendment  of 
the  earlier  pleading.'' 

Tenni  (ft  Sawyer^  for  appellant. 

William  M.  Vanderzeej  for  respondent. 

Opinion  by  Sedgwiok,  Oh.  J.;  Spbib  and  Frbbd- 
MAK,  JJ.,  concurred. 

Order  reversed,  and  the  motion  made  below  denied^ 
with  $10  costs. 


MABSHALL  BOBBINS,  as  Exeoutob,  &o.,  Bespokb* 
ENT,  V.  HENBY  F.  PULTZS,  Appellant. 

JMdsnee — §  829,  Code — where  teMnony  of  deoeated  pUrinJtiff  gwen  im 
former  trial  U  read  on  teeond  trials  defendant  may  eontradietf  cor^ 
reet  and  tupplement  the  §ame  aetoaU  thai  took  place  at  the  nUer» 
9iew  in  gueetion;  «.  g,^  he  ma/y  teetiify  thatreeeipti  paaed  be^ieemi  him 
and  thedeeeaeed. 

Before  Spbib  and  Frebdman,  JJ. 

Decided  DeemnSber  6,  1881. 

Appeal  from  judgment  in  favor  of  the  plaintiff 
entered  upon  the  verdict  of  a  jury,  and  from  order 
denying  defendant's  motion  upon  the  minutes  for  a 
new  trial.  (See  report  of  first  appeal,  46  Super.  Ot. 
184.)  The  action  was  brought  to  recover  the  sum  of 
$500,  alleged  to  have  been  wrongfully  retained  by  d^ 
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fendant  upon  a  settlement  between  Mm  and  plaintiff's 
testatrix,  as  attorney  and  client. 

The  conrt  at  General  Term,  after  consideration  of 
certain  exceptions,  said : 

'*I  am  of  the  opinion,  however,  that  there  was  error 
in  excluding  certain  testimony  of  the  defendant.  There 
had  been  two  interviews  between  Mrs.  Bobbins,  plain- 
tiff's testatrix,  and  the  defendant,  which  led  to  the  set- 
tlement constituting  the  foundation  of  the  action :  one 
shortly  prior  to  November  18,  1876,  during  which  the 
proposition  for  a  settlement  was  snbmitted  to  her,  and 
the  other  on  November  18,  on  which  day  the  settle- 
ment was  completed  between  Mrs.  Bobbins  and  the  de- 
fendant. The  latter  was  not  allowed  to  testify  what 
was  said  between  him  and  her  at  the  first  interview ; 
and  at  a  later  stage,  his  statement  that  on  November 
18,  he  delivered  to  her  two  receipts,  was  stricken  out. 
These  rulings,  which  were  duly  excepted  to,  were  made 
on  the  ground  that  since  the  first  trial  Mrs.  Bobbins 
had  died,  and  that  in  consequence  thereof  the  evidence 
was  incompetent  against  her  legal  representative,  under 
section  829  of  the  Code  of  Civil  Procedure.  But,  in 
making  them,  sight  seems  to  have  been  lost  of  the  fact 
that  the  testimony  given  by  Mrs.  Bobbins  on  her  direct 
examination  on  the  first  trial,  had  been  read  against 
the  defendant,  and  that  in  the  course  of  that  testimony 
the  whole  version  of  Mrs.  Bobbins  as  to  the  transactions 
had  with  the  defendant  had  been  placed  before  the 
jury,  and  that  such  version  embraced  the  occurrences 
during  both  interviews.  Consequently,  the  case  was 
brought  directly  within  the  exception  contained  in 
Section  829,  viz.  :  ' '  Except  where .  .  .  the  testimony  of 
.  .  .  the  deceased  person  is  given  in  evidence  concern- 
ing the  same  transaction  or  communication." 

'^  •  . .  The  defendant  had  the  right  not  only  to  contra- 
dict, but  also  to  correct  the  version  given  by  Mrs. 
Bobbins  (Potts  v.  Mayer,  86  If.  T.  802).     If  Mrs. 
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Bobbins  was  i)eriiiitted  to  tell  all  she  considered  of 
advantage  to  her  side,  the  defendant  shonld  not  have 
been  precluded  from  telling  the  rest  of  what  transpired 
at  the  same  interviews.  Trne,  in  regard  to  the  inter- 
view of  November  18,  the  evidence  excluded,  as  above 
stated,  was  afterwards  supplied  to  some  extent,  but 
whether  it  was  fully  supplied,  or  with  the  same  effect, 
is  a  debatable  question.  But  in  regard  to  the  preced- 
ing interview  the  excluded  evidence  does  not  appear 
to  have  been  subsequently  supplied.  On  both  occa- 
sions the  defendant  was  alone  in  his  office,  while  Mrs. 
Bobbins  was  accompanied  by  her  husband,  whose  testi- 
mony corroborates  her  version." 

Benjamin  O.  Hitchings^  for  appellant. 

Royal  S.  Crane  and  /.  T.  WiUiamSy  for  respondent. 

Opinion  by  Fbebdman,  J. ;  Sp£IB,  J.,  concurred. 

The  judgment  and  order  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 


HENRY  AMT,  bt  al.  t>.   ABRAM  STEIN,  et  al. 

Real  party  in  interest — uiho  m — motione  to  aubetUute  name  ef  after 
direction  of  verdiet.— Draft  indoreed  for  eoHe^ion. — Exeeptione 
ordered  to  be  heard  at  general  term — nohon  eomptUation  of  terdiet 
eannot  he  eoneidered  upon. 

Before  Sbdgwiok,  Cb.  J. ;  and  Fbbbdman,  J. 

Decided  December  6,  1881. 

Exceptions  ordered  to  be  heard  at  general  term  in 
the  first  instance. 

The  court  at  General  Term  held:— ** The  draft  in 
question  having  been  indorsed  and  delivered  by  A. 
Gt.  H.  Grossman,  widow  and  son,  bankers,  of  Hamburg, 
to  the  plaintiffs,  for  the  purpose  of  collection,  and  there 
being  no  pretense  of  the  existence  of  any  equity  against 
said  firm,  the  case,  apon  the  question  of  the  right  of  the 
plaintiffs  to  maintain  the  action  in  their  own  names. 
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comes  within,  and  is  controlled  by,  the  decisions  of 
this  court  in  Freeman  v.  Falconer  (44  Super.  Ot.  132, 
and  46  Id.  388). 

^'Defendants'  motion,  made  after  the  direction  of 
the  yerdict,  for  leave  to  amend  the  answer  by  substitat- 
ing  the  name  of  A.  Q-.  H.  Grossman,  widow  and  son,  in 
place  of  the  name  of  Robert  Baltzer,  as  the  name  of  the 
alleged  real  party  in  interest,  was  properly  denied.  If 
granted,  it  wonld  not  have  availed  the  defendants. 

**The  defendants' exceptions  having  been  ordered 
to  be  heard  at  general  term  in  the  first  instance,  we  can 
look  only  at  the  questions  raised  by  the  exceptions  ap- 
pearing upon  the  record,  and  there  being  no  exception 
to  the  computation  of  the  amount  of  the  verdict,  nor  an 
exception  to  the  admission  of  the  testimony  pursuant 
to  which  the  computation  was  made,  the  elements 
which  entered  into  such  computation  cannot  be  re- 
viewed here." 

T.  F,  H.  Meyer,  for  plaintiffs. 

Joseph  O.  Wolf^  for  defendants. 

Opinion  by  Freedhak,  J. ;  Sedgwiok,  Ch.  J.,  con- 
curred. 

Exceptions  overruled ;  judgment  on  verdict  ordered 
for  plaintiffs,  with  costs. 


JEREMIAH  B.  GRUMAN,  Assignee,  &o.,  Respow- 
DENT,  V.  ISAAC  T.  SMITH,  Appellant. 

Action  hy  broJsera  to  recover  far  moneys  advanced  and  i&rvices  rendered  in 
Uock  transactions— hurden  of  proof — erroneous  charge, — Counter' 
claim  for  moneys  not  accounted  for  advanced  for  purchase  of  certain 
bondsy  not  supported  by  proof  that  bonds  were  bought  aiid  delivered^ 
but  were  not  valid. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Tbuax.,  J  J. 

Decided  December  12,  1881. 

Appeal  by  defendant  from  judgment  entered  on 
verdict  in  favor  of  plaintiff. 

Vol.  XVI.— 88 
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The  action  was  on  the  following  pleading,  viz. :  That 
there  was  dne  and  owing  from,  the  above  named  defen- 
dant to  a  certain  firm,  of  which  the  plaintiff  was  as- 
signee in  bankruptcy,  $1,696.29,  on  acconnt  of  moneys 
advanced  and  services  rendered  by  them  as  stockbrok- 
ers to  him,  at  his  reqaest,  in  ^'  purchasing,  carrying  and 
selling"  certain  shares  of  stock.  There  was  very  little 
evidence  that  the  stockbrokers  had  advanced  money 
for  the  defendant  in  purchasing  the  stock  in  question, 
or  of  the  terms  of  the  contract,  if  there  were  one,  be- 
tween the  parties.  The  judge,  in  charging  the  jury,  said, 
^^The  question  is,  whether  the  plaintiff  has  proved 
enough  to  make  the  defendant  pay  for  the  difference 
between  the  price  paid  for  the  stbck  and  the  price  for 
which  it  was  sold.  The  plaintiff  undertook  to  discharge 
his  duty,  and  there  is  nothing  that  appears  here  to  the 
contrary."  The  counsel  for  defendant,  beside  except- 
ing to  the  remark  last  cited,  requested  the  court  to 
charge  ^^  that  the  burden  of  proof  is  on  the  plaintiff  to 
prove,  the  purchase,  sale  and  amount  of  loss  on  this 
Bock  Island  stock  transaction."  This  request  was 
refused. 

The  court  at  General  Term,  held :  ^^  That  this  charge 
would  have  been  a  practical  aid  to  the  jury  in  deter- 
mining what  the  fact  was  upon  the  testimony  that  was 
not  explicit  or  full.  It  would  have  prevented  the  jury 
from  thinking  that  it  was  enough  if  it  did  not  appear 
that  the  brokers  had  failed  in  their  duty.  The  plain- 
tiff was  bound  affirmatively  to  prove  what  the  contract 
was,  and  that  the  brokers  had  fulfilled  their  part  of  it. 

^' As  the  answer  stood,  it  did  not  permit  proof  of 
the  counter-claim  as  presented  by  defendant's  evidence. 
The  breach  alleged  by  the  answer  was,  that  the  brokers 
did  not  account  for  the  money  of  defendant,  alleged  to 
have  been  received  by  them.  The  proof  was,  that  they 
expended  the  money  on  certain  North  Carolina  bonds. 
The  defendant  had  ordered  the  money  to  be  expended 
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on  North  Carolina  bonds.  He  was  informed  that  the 
brokers  had  bought  the  bonds,  and  they  were  delivered 
to  him.  His  allegation  was  that  the  bonds  were  not 
yalid.    The  answer  was  not  sustained." 

George  Putnam  Smithy  tor  appellant 

Jacob  S.  Van  WycJc^  for  respondent. 

Opinion  by  SEDGWiOEy  Ch.  J. ;  Fbeedman,  J.,  con- 
curred. 

For  the  error  in  refusing  to  charge  as  requested,  the 
judgment  was  reversed,  and  a  new  trial  ordered,  with 
cost  of  appeal  to  appellant  to  abide  event  of  the  action. 


EDWIN  G.  DAVIS,  Rbpondbnt,  v.  A.  STEWART 

WAliSH,  Appellant. 

Order  of  rtfermiu^  uihen  not  granted^  grom  charge  being  made  fer  number 

t^fUemij  only  ieeue  being  a§  to  vakte. 

Before  Sedgwick,  Ch.  J.,  Speib  and  Frbbdmak,  J  J. 

Decided  December  12,  1881. 

Appeal  from  an  order  of  reference. 

The  complaint  does  not  purport  to  be  upon  an 
account,  but  simply  for  professional  services  rendered 
to  the  defendant  in  the  matter  of  the  estato  of  John 
Hancock,  deceased.  It  claims,  that  these  services  were, 
together  with  disbursements  expended  on  that  behalf, 
reasonably  worth  the  sum  of  $5,000,  and  admits 
payment  on  account  thereof  of  $976.  A  bill  of  par- 
ticulars furnished  the  defendant  consists  simply  of 
a  copy  of  the  entries  in  the  plaintiff's  register,  showing 
the  different  steps  taken  in  rendering  these  services, 
but  no  specific  charges  for  what  was  done,  but  only  a 
gross  charge  of  $5,000.  These  entries  in  the  register 
consist  of  fifty-one  items.  The  answer  admits  the 
employment  and  rendition  of  the  services,  and  mak- 
ing the  disbursements,  but  denies  the  value  thereof  as 
Btated,  and  any  value  whatever,  beyond  the  sum  al- 
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ready  paid  therefor,  and  for  which  credit  is  given  to 
the  defendant.  The  plaintiff's  affidavit  read  on  the 
motion  admits  that  none  of  the  fifty  items  in  his  bill 
of  particulars  have  separate  charges  made  in  detail, 
bat  that  he  has  charged  the  snm  of  $5,000  in  gross  for 
the  services,  and  credited  the  defendant  with  the  snm 
of  1976. 

Speib,  J.,  held:  ^'This  is  not  safficient  under  the 
Code  to  compel  a  reference  of  an  action  involving  a  long 
account.  It  is  not  the  immediate  object  of  the  suit  to 
take  any  account  or  the  ground  of  defense.  There  is 
no  account  to  be  examined,  for  it  is  not  disputed.  The 
single  issue  to  be  tried,  are  the  services  of  the  value  of 
16,000,  or  of  any  value  beyond  the  sum  admitted  to 
have  been  paid.  The  case  is  controlled  by  the  follow- 
ing cases,  among  others :  Bathgate  t).  Haskins,  69  itT.  71 
633 ;  Kain  v.  Delano,  11  Abb.  ir.S.29;  Felt  v.  Tiffany, 
11  Hun,  62." 

a.  L.  Scott^  for  appellant. 

E.  O.  DaviSy  respondent,  in  person. 

Opinion  by  Speib,  J. ;  Sedqwiok,  Ch.  J.,  and  Fbbed- 
MAN,  J.,  concurred  in  result. 

Order  reversed,  with  costs. 


CALDWELL  0.  DUKE,   Respondent,  v.  JOHN  H. 

WELSH,  Appellant. 

Auignment  in  fraud  of  creditors— jury  may  consider  nature  of  eonstdera* 
tion — if  promissory  notes,  that  holders  cannot  recover  except  upon  part- 
ing  toith  new  consideration.^^udg^s  charge, — Gonioersior^-'unll  not 
lie  when  chattels  hace  been  allowed  to  he  intermingled  with  property 
of  another  sold  on  execution. 

Before  Sedgwick,  Ob.  J.,  Speib  and  Fbsedman,  JJ. 

Decided  DeemiAer  19,  1881. 

Appeal  from  a  judgment  entered  upon  a  verdict  for 
the  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial  on  the  judge's  minutes. 
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Action  for  alleged  conversion  of  stock  and  fixtures  of 
a  men^s  famishing  store  on  February  3,  1876. 

Tlie  plaintiff  gave  evidence  that  prior  to  the  conver- 
sion complained  of,  he  held  his  father's  notes  for 
$1,662.84,  or  including  interest  in  February,  1876,  for 
$2,252.84,  being  the  balance  due  him  for  five  years' 
salary,  as  clerk  in  his  father's  store,  and  for  which  a 
bill  of  sale  was  made  to  him  by  his  father  on  January 
15,  1876,  inventoried  at  $3,462.86,  being  for  the  stock, 
&c.,  in  said  store.  In  addition  to  this  the  plaintiff 
says  he  had  taken  as  part  payment  from  his  father,  at 
various  times,  sewing  machines,  a  mirror  and  other 
articles  of  the  value  of  $200  or  $300,  which  remained 
in  the  store  at  the  time  the  goods  were  seized.  The 
consideration  of  this  transfer  of  his  father' s  property 
was  the  surrender  of  these  old  notes,  and  the  son  giv- 
ing his  notes  for  $1,200  at  three  and  twelve  months  to 
run.  These  notes  were  immediately  disposed  of  by 
the  father  giving  $500  to  Mr.  Schell  for  interest  past 
due  on  a  mortgage  on  property  owned  -  by  his  wife, 
and  the  remainder  turned  over  for  the  benefit  of  mem- 
bers of  his  family,  and  on  account  of  pre-existing  debts, 
no  new  consideration  having  been  given  therefor. 
Thereafter  said  stock,  &c.,  were  sold  by  the  sheriff  to 
satisfy  a  judgment  obtained  by  John  H.  Welsh,  the  de- 
fendant herein,  against  plaintiff's  said  father,  said 
Welsh  indemnifying  the  sheriff.  At  the  request  of 
the  defendant  the  court  charged,  *'  If  the  sale  and  pur- 
chase in  question  (between  plaintiff  and  his  father) 
were  made  with  the  intent  to  hinder,  delay  or  defraud 
the  creditors  of  John  F.  Duke,  the  notes  which  were  given 
on  account  of  the  purchase  by  the  plaintiff  could  not  be 
recovered  upon  by  John  F.  Duke."  The  defendant 
then  requested  the  court  to  charge  further,  "Nor  could 
the  notes  be  recovered  upon  by  any  person  to  whom 
they  had  been  transferred  on  account  of  the  antecedent 
debt,  and  who  had  not  parted  with  some  new  considera- 
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tion  therefor/'  The  coart  refused  so  to  charge,  and  the 
defendant  duly  excepted.  A  further  request  was  then 
made  by  the  defendant  to  charge,  ^^  Under  the  evi- 
dence in  this  case  none  of  the  present  holders  of  the 
notes  so  given  by  the  plaintiff  can  recover  upon  them, 
if  the  transfer  to  him  by  his  father  was  fraudulent, 
and  his  title  to  the  goods  faUs."  This  was  also  refused, 
and  defendant  excepted. 

The  court  at  General  Term  held,  ^^  We  think  this 
was  a  proper  request  and  should  have  been  granted  by 
the  court.  The  facts  and  circumstances  as  disclosed 
are  clearly  in  accord  with,  and  are  governed  by  the  de- 
cision in  this  court  in  Starin  v.  Kelly  (36  Super.  CL 
366)." 

The  court  was  requested  by  defendant  to  charge, 
'^That  the  plaintiff  claimed  all  the  property  levied 
upon  by  the  sheriff,  and  did  not  point  out,  or  distin- 
guish the  articles  claimed  to  have  been  owned  by  him 
prior  to  the  bill  of  sale ;  and  the  plaintiff  is  not  entitled 
to  recover  for  those  articles  unless  he  is  entitled  to 
recover  for  the  whole  property  levied  upon."  The  de- 
fendant duly  excepted  to  the  refusal  so  to  charge.  The 
plaintiff  swears  that  these  goods  belonging  to  him  be- 
fore January  15, 1876,  were  there  at  that  time,  and  con- 
tinued there  until  February  3,  following,  when  they  were 
seized  by  the  sheriff  and  sold.  They  were  held  in  store 
for  ten  or  twelve  days,  and  he  was  there  part  of  the 
time,  and  the  defendant  Welsh  was  there.  He  heard' 
Mr.  Welsh  give  directions  to  the  sheriff  or  to  the  man 
in  charge ;  *'  calling  them  his  goods."  The  plaintiff  did 
not  point  out,  or  distinguish  the  articles  claimed  to 
have  been  owned  by  him  prior  to  the  bill  of  sale. 

The  court  at  General  Terra  held:  "  We  think  the 
request  should  have  been  granted.  The  rule  of  law 
and  equity  is  said  in  the  books  to  be  strict  on  such 
occasions  as  this.  The  plaintiff  was  present,  hearing 
the  defendants  calling  all  the  goods  his  own,  which. 
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faot  was  not  true,  according  to  all  the  testimony  in  the 
case.  If  a  party  having  charge  of  the  property  of 
others  so  confounds  it  with  his  own  that  the  line  of 
distinction  cannot  be  traced,  all  the  inconvenience  of 
the  confusion  must  be  thrown  upon  him  who  produces 
it,  and  it  is  for  him  to  distinguish  his  own  property, 
or  lose  it.  The  effect  of  the  confusion  of  the  title 
to  the  kinds  of  the  goods  levied  upon  is  this :  unless 
it  was  pointed  out  to  the  jury,  they  might  easily  have 
believed  that  at  any  rate,  the  plainti£F  was  entitled  to 
recover  his  own  goods,  as  he  had  not  bought  them  from 
his  father ;  and  upon  thinking  about  it,  that  the  taking 
of  these  was  clearly  wrong ;  a  prejudice  would  be 
created,  and  they  might  further  think,  that  the  taking 
,  of  the  other  class  of  goods  was  wrongful,  because  they 
were  taken  at  the  same  time  that  the  goods  which 
really  belonged  to  the  plaintiff  were  seized.  I  think  a 
still  stronger  reason  why  the  charge  should  have  been 
entertained  is,  that  the  plaintiff  knew  perfectly  well 
that  the  goods  were  his  own,  and  he  was  guilty  of  a 
plain  violation  of  law  and  equity  by  keeping  silent 
on  the  subject,  which  has  resulted  in  a  verdict  not 
authorized  according  to  any  principle  of  law  or  justice, 
and  for  that  reason  a  new  trial  should  be  had." 

Vanderpoel  Oreen  &  Ouming^  for  appellant. 

H.  E.  AveriU  and  W.  T.  B.  Milliken^  for  re- 
spondent. 

Opinion  by  Speir,  J. ;  Sedgwiok,  Ch.  J.,  concurs ; 
Fbeedman,  J.,  concurs  in  result. 

Judgment  and  order  reversed,  costs  to  abide  event, 
and  new  trial  ordered. 
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WILLIAM   SCHMEDT,    Appellant,  v.  BABBTTB 

SCHMIDT,  Respondent. 

Btatute  qf  tMM  and  tnuA—purchcue  of  real  property  with  joint  fmnde  €f 
pUkinliff  and  another — wh&n  does  not  inure  to  benefit  of  weh  other 
pereon. — Bquiitdble  lien — when  doee  not  earitt  infa/oor  of  eaid  other 
pereon  for  moneye  laid  out  by  him  en  euch  property, — Statute  ^ 
frauds. 

Before  Fbebdman,  Bussell  and  Abnoux,  JJ. 

Decided  February  6,  1888. 

Appeal  from  judgment  dismissing  complaint  apon 
its  merits. 

Action  for  specific  performance,  and  to  declare  a 
trast  in  favor  of  plaintiff  in  cbrtain  real  estate  held  by 
defendant.     The  parties  are  husband  and  wife. 

The  facts  as  found  by  the  trial  judge  are  substan- 
tially as  follows  :  In  1865,  the  plaintiff  and  defendant 
intermarried.  In  1869,  plaintiff  agreed,  that  if  defen- 
dant would  dispose  of  her  business  and  take  charge  of 
his  business,  the  future  profits  of  said  business  should 
belong  to  both  parties  ;  thereupon  she  disposed  of  her 
property,  and  gave  her  whole  attention  to  the  latter 
business,  and  the  moneys  made  therein  were  deposited 
in  savings  banks  in  the  joint  names  of  the  parties.  By 
April,  1879,  profits  had  accumulated  to  about  ten  thou- 
sand dollars,  nine  thousand  of  which  were  on  deposit  in 
the  Bowery,  the  Dry  Dock,  and  the  Ghrman  Savings 
Banks,  and  one  thousand  were  in  plaintiff's  possession. 
In  1878,  plaintiff  notified  the  Dry  Dock  and  Q^rman 
Savings  Banks  that  none  of  said  moneys  should  be 
paid  lo  defendant.  In  April,  1879,  defendant  informed 
plaintiff  that  she  would  like  to  bny  or  rent  a  certain 
house,  and  plaintiff  replied  that  he  had  no  time  to  look 
at  it,  and  would  have  nothing  to  do  with  it,  but  that 
she,  defendant,  might  do  as  she  pleased.  Defendant 
thereupon  bouglit  the  house  for  $10,000,  drew  $:^,o6o 
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from  the  Bowery  Savings  Baak,  with  which  and  $800 
of  the  money  she  had  in  her  possession,  she  made  cash 
payments,  balance  on  mortgage.  In  May,  she  and 
p  aintiff  took  possession  of  the  property,  and  in  June, 
title  passed  to  her.  The  plaintiff  knew  that  she  had 
taken  title  in  her  own  name.  Immediately  after 
the  parties  took  possession  of  said  premises,  the  de- 
fendant employed  mechanics,  who  began  to  repair  the 
house,  whereupon  plaintiff  said,  if  defendant  was  sat- 
isfied, he  would  convert  the  house  into  a  flat-house. 
Defendant  consented,  paid  the  mechanics  and  dis- 
charged them ;  plaintiff  then  procured  the  services  of 
an  architect,  bad  plans  drawn  which  were  submitted 
to  defendant,  who  approved  of  them,  and,  in  accord- 
ance with  such  plans,  the  house  was  remodeled  and 
enlarged.  No  agreement  was  made  between  the  par- 
ties that  the  legal  title  should,  in  whole  or  in  part,  be 
in  the  name  of  the  plaintiff,  or  that  he  should  have  a 
lien  upon  the  real  estate  for  any  moneys  advanced  by 
him  in  building  or  remodeling  the  house. 

The  court  at  General  Term,  held  that  "  If  there  had 
been  a  contract  to  the  effect  that  the  plaintiff  should 
have  some  interest  in  the  jand,  it  would  have  been  void 
under  the  statute  of  frauds.  So  no  trust  can  be  implied 
and  enforced  against  the  particular  premises  without 
proof  that  the  defendant  committed  some  wrong  in  viola- 
tion of  plaintiff's  rights,  or  perpertrated  some  fraud 
upon  the  plaintiff,  and  that  the  plaintiff  has  no  adequate 
remedy  at  law.  Even  if  the  plaintiff  had  advanced  the 
whole  purchase  money^  that  of  itself  would  not  raise  a 
sufficient  equity  in  plaintiff's  favor  to  authorize  the 
court  to  interfere  as  requested,  for  the  statute  of  uses 
and  trusts  expressly  provides,  that  where  a  grant  for  a 
valuable  consideration  shall  be  made  to  one  person, 
and  the  consideration  therefor  shall  be  paid  by  another^ 
no  use  or  trust  shall  result  in  favor  of  the  person  by 
whom  such  payment  shall  be  made,  but  the  title  shall 
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vest  in  the  person  named  as  the  alienee  named  in  such 
<K)nve7ance,  subject  only  to  the  rights  of  certain  credi- 
tors.* Nor  can  I  find  that,  independently  of  the  con- 
siderations stated,  the  circamstances  of  the  case  are 
safficient  to  constitute  an  equitable  lien  in  fayor  of 
the  plaintiff." 

WehU  A  Jordan^  for  appellant. 

Michael  O.  Oross^  for  respondent. 

Opinion  by  FREEDiCAiry  J.;  Bussbll  and  Aritou:^ 
JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


LORIN  INGhERSOLL,  asExbotttor,  &o.,  Appellant, 
u.  ORILAN  M.  SMITH,  Respondent. 

SettUment  of  ecue  an  appeal  and  amsndmenU — when  motion  far^  denied 
for  laehe$^^roeedure  in  oa$e  of  death  ofjudgo  hefore  whom  uMe^ 
ment  wcu  noticed — when  oa$e^  d^.,  deemed  eettled  by  lapee  of  time. 

Before  Freedman  a'nd  Russell,  JJ. 

Decided  February  6,  1S88. 

Appeal  from  an  order  denying  a  motion  to  settle  a 
€ase  and  exceptions. 

This  action  was  tried  in  June,  1878,  before  the  late 
Judge  Sanford  and  a  jury.  Judgment  was  directed  in 
favor  of  the  defendant ;  it  was  entered  July  10,  1878  ; 
an  appeal  was  at  once  taken ;  a  case  was  made  and 
served ;  amendments  were  proposed,  and  they  were 
noticed  for  settlement  August  20, 1878 ;  Judge  Sanford 
was  not  in  attendance  on  that  day,  and  it  is  alleged  by 
the  appellant  that  he  never  again  acted  in  his  official 
capacity.  The  fact  seems  to  be  that  Judge  Sanford 
did  hold  court  for  a  short  time  in  April,  1879.  The 
appellant  took  no  further  steps,  either  before  Judge 
Sanford  or  any  other  judge,  to  have  the  case  settled, 


*  As  to  questions  iayolved  herein,  see  Wood  v.  Molock,  ante,  p.  70. 
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until  after  Jadge  Sanfobd's  death,  in  October,  1881, 
when  this  motion  was  made. 

The  court  at  General  Term  held  : 

''  We  think  think  the  motion  was  properly  denied 
on  the  ground  of  laches.  The  Code  (§  097)  permits  a 
party  to  have  a  case  and  exceptions  settled,  under  the 
direction  of  the  court,  in  case  of  the  disability  as  well 
as  the  death  of  a  judge.  The  appellant  waited  until 
long  after  it  was  a  matter  of  public  notoriety  that  Judge 
Sanford  would  never  be  able  again  to  administer  his  ju- 
dicial f  auctions.  Under  rule  33,  if  a  party  omits  within 
the  time  limited,  to  notice  the  settlement  of  a  case 
before  a  justice  after  amendments  are  proposed,  he  is 
deemed  to  have  agreed  to  the  amendments  as  proposed. 
This  case  was  therefore  settled  by  lapse  of  time  (Whit- 
ing V.  Kimball,  6  Bos.  690).  The  appellant,  therefore, 
may  not  have  his  case  settled  by  a  judge,  but  may  Hie 
the  case  and  exceptions  so  settled  by  lapse  of  time,  and 
pursue  his  appeal,  subject  to  any  rights  which  the  re- 
spondent may  have  to  move  at  a  general  term  to  dis- 
miss the  appeal." 

A.  B.  CruikshanJCj  for  appellant. 

T.  M.  Wyatt^  for  respondent. 

Opinion,  by  Horace  Bussbll,  J. ;  Fbeedman,  J., 
concurred. 
Order  affirmed,  with  costs. 


BERNARD  STEIVERMANN,  Appellant,  v,  WILL- 
IAM C.  WHITE,  ET  AL.,  Respondents. 

Jfegiigenee— excavations  in  highway^  legislative  atUhoriti/  to  make,  does 
not  excuse  negligence — disregard  of  city  ordinance — when  evidence 
of  negligence — when  action  not  defeated  by  negligence  of  third  party 
^"Contributory  negligence — when  question  for  jury. 

Before  Fbeedman  and  Russell,  JJ. 

Bedded  Fehruai^  6,  188d. 
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Appeal  from  a  judgment  for  costs  entered  apon  a 
dismissal  of  the  plaintiffs  complaint.  The  action  was 
for  damages  for  personal  injaries,  because  of  the 
alleged  negligence  of  the  defendants,  in  not  potting 
safeguards  around  holes  which  they  had  dug  in  the 
Ninth  avenue. 

The  defendants,  as  contractors  with  the  New  York 
Elevated  Railroad  Co.,  were  engaged  in  May,  1879,  in 
digging  pits  or  holes  in  the  Ninth  avenue,  for  the  pur- 
pose of  laying  foundations  for  the  columns  required 
for  the  support  of  the  road  then  about  to  be  erected. 
They  had  dug  two  holes  in  the  Ninth  avenue  between 
Twenty-fourth  and  Twenty-fifth  streets,  at  the  distance 
of  about  forty-five  feet  from  each  other.  These  holes 
were  about  ten  feet  square  and  ten  feet  deep.  The  earth 
taken  from  them  was  thrown  toward  the  westerly  side 
of  Ninth  avenue,  rendering  that  side  of  the  street  im- 
passable, so  that  the  traffic  of  the  street  was  had  on 
that  portion  of  the  Ninth  avenue  occupied  by  the  sur- 
face car  tracks  and  the  street  to  the  east  of  those  tracks. 
The  holes  came  under  the  westerly  rail  of  the  surface 
track  ;  inside  and  outside  of  that  rail,  planks  were  laid 
down  to  allow  horses  to  walk  over.  There  was  no  rail- 
ing or  barriers  or  guard  of  any  kind  about  the  hole 
where  the  accident  befel.  On  the  morning  of  May  28, 
1879,  at  about  half -past  five  o'clock,  the  plaintiff,  who 
was  a  grocer,  drove  down  the  Ninth  avenue  on  his  way 
to  market,  with  a  friend.  He  drove  with  his  right  wheels 
between  the  rails  of  the  westerly  track  of  the  surface 
road,  and  his  left  wheels  between  the  rail  of  the  west- 
erly track  and  the  rail  of  the  easterly  track.  He  was 
walking  his  horse.  As  he  came  into  the  immediate 
vicinity  of  the  hole,  about  forty  feet  above  the  middle 
line  of  Twenty-fourth  street,  an  ice  wagon  turned  from 
Twenty-fourth  street  into  the  Ninth  avenue,  and 
came  up  the  avenue.  Its  westerly  wheels  were  between 
the  two  tracks,  and  collided  with  the  left  wheels  of  the 
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plaintiff's  wagon  when  opposite  the  hole,  pushing  the 
plaintiff's  right  wheel  into  the  hole.  The  plaintiff  was 
thrown  ont  npon  the  pavement ;  one  arm  was  broken, 
and  he  suffered  other  injuries  not  necessary  here  to 
state.  His  friend,  riding  with  him,  was  thrown  forward 
upon  the  horse,  but  escaped  without  serious  injury. 

The  court  at  General  Term  held : 

^'  Inasmuch  as  the  defendants  failed  to  comply  with 
a  city  ordinance  requiring  them  to  erect  safeguards 
about  holes  of  the  character  of  those  proved  in  this  case, 
their  failure  to  do  so  was  alone  sufficient  evidence  of 
their  negligence,  to  demand  the  submission  of  this  case 
to  the  jury,  so  far  as  that  matter  is  concerned.  But 
without  the  ordinance,  the  fact  that  they  left  such 
holes  without  barriers,  in  a  crowded  thoroughfare,  in 
constant  use,  under  the  circumstances  proved  in  this 
case,  was  at  least  evidence  to  submit  to  the  jury  to  say 
whether  or  (^ot  the  defendants  were  negligent.  That 
they  were  authorized  to  dig  the  holes  by  the  charter 
of  the  elevated  road  and  by  a  permit  from  the  city  au- 
thorities, does  not  effect  this  question  (Sexton  v.  Zett, 
44  If",  r.  430 ;  Clifford  v.  Dam,  81  Id,  62).* 

^*  The  plaintiff  had  a  right  to  use  that  street.  He  was 
going  down  as  he  had  a  right  to  do.  He  was  proceed- 
ing upon  a  walk.  He  was  on  the  lookout  for  danger 
from  the  holes.  He  had  a  right  to  assume  that  the  ice 
cart  would  keep  its  own  side  and  would  yield  to  him 
his  right  of  the  road.  If  the  driver  of  the  ice  cart  was 
guilty  of  negligence,  as  it  seems  he  was,  in  keeping  too 
far  to  the  left,  his  negligence  cannot  be  imputed  to  the 
plaintiff.  The  law  will  never  hold  it  imprudent  in  any 
one  to  act  upon  the  presumption  that  another  in  his 
conduct  will  act  in  accordance  with  the  rights  and 


*  Bee  Irvine  v.  Wood  (51  IT.  T.  224  ;  5  BdU.  482;  4  Id.  188),  which 
differs  from  the  ctoe  at  bar,  inasmuch  as  there  was  in  that  case  no' 
legislative  authority  for  the  interference  with  the  highway. 
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duties  of  both  (Newson  v.  N.  Y.  C.  R.  R.;  29  ilT.  T. 
383 ;  Harpell  v.  Curtis,  1 B.  D.  Smith,  78  ;  Emst «.  H.  R. 
R.  R.  Co.,  35  N.  Y.  9).  The  plaintiflE  ihight  perhaps  have 
acted  with  more  discretion  than  he  did,  in  the  flurry 
of  the  excitement  attendant  upon  an  impending  dan- 
ger, but  even  if  that  were  clearly  so,  it  could  not  be 
considered  contributory  negligence  such  as  would  de- 
feat a  recovery.  The  error  book  presents  no  evidence 
showing  that  the  plain  ti£F  either  did  or  omitted  to  do 
anything  which  can,  as  a  matter  of  law,  be  considered 
contributory  negligence.  That  his  acts,  some  of  them, 
would  perhaps  have  justified  a  jury  in  finding  contri- 
butory negligence,  is  not  enough.  These  acts  were 
capable  of  a  different  construction.  It  was,  therefore, 
for  the  jury,  and  not  the  court,  to  determine  which 
view  sfaoidd  be  adopted  (Thurber  v.  Harlem  R.  R.  Co., 

60  i\r.  r.  326,  330 ;  Lyman  v.  Inhabitants  of ,  107 

Mass,  339 ;  Hill  v.  Sekonk,  109  Id.  85 ;  Stone  v.  Hubbard- 
ston,  100  Id.  49  ;  Keller  v.  Pond  du  Lac,  81  Wis.  180). 

T.  J.  &  a.  F.  TUnepy  for  appellant 

W.  C.  Traphagenj  for  respondents. 

Opinion  by  Horaob  Russell,  J. ;  Frebdhait,  J., 
concurred. 

Judgment  reversed ;  new  trial  ordered ;  costs  to 
appellant  to  abide  event. 


HUBBARD     W.     MITCHELL,      Respondent,     ». 
HENRY  C.  JARRETT,  Appellant. 

Evidence — where  parol  evidence  admissible  to  explain  and  apply  single 
phrase  in  letter — specific  ground  of  objection — when  party  making 
hound  t/iereby. 

Before  Preedman,  Russell  a»d  Abnoux,  JJ. 

Decided  February  6,  1882. 

Appeal  from  judgment  and  from  order  denying 
motion  for  new  trial  on  minutes. 
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Action  to  recover  commissions  claimed  by  plaintiff 
to  be  dae  to  him  from  defendant  for  brokerage  upon 
the  purchase  of  the  steamboat  Plymouth  Rock,  from 
Jay  Goald.  Defendant  contended  that  plain tifPs  com- 
pensation was  contingent  npon  certain  conditions 
which  had  not  been  fulfilled.  During  the  progress  of 
the  trial  the  plaintiff  read  in  evidence  three  letters 
written  by  defendant  to  him,  one  of  which  contained 
this  paragraph :  '^  I  have  had  a  talk  with  Mr.  Palmer 
since  I  saw  you  this  morning,  and  have  induced  him 
to  give  your  claims  a  better  consideration." 

The  court  at  GFeneral  Term  held : 

"  Neither  the  words  *your  claims'  nor  the  context, 
demonstrated  of  themselves  the  subject  matter  of  the 
conversation  refeiTed  to  in  the  letter.     It  required  ex- 
trinsic evidence  to  elucidate  and  explain  what  '  those 
claims '  were.     In  such  cases  parol  evidence  is  always 
admissible  for  the  purpose  of  applying  the  instru- 
ment to  the  facts  (2  Phill.  JBv.  ch.  VIII.  §  2).    In  ac- 
cordance with  this  doctrine  the  defendant's  counsel 
subsequently  read  said  sentence  to  the  defendant,  and 
asked  him   ^to  state  to  what  that  referred,'   where- 
upon the  counsel  for  plaintiff  objected  on  the  ground 
that  ^  the  letter  speaks  for  itself,'  and  the  objection 
was  sustained.  This  ruling  was  erroneous  on  the  ground 
assigned  for  its  exclusion.  The  letter  should  have  been 
excluded  or  explained.    The  counsel  for  the  plaintiff 
now  contends  that  if  upon  any  ground  the  question 
might  have  been  ruled  out,  the  ruling  should  be  sus- 
tained,  and  that  the  ruling  was  proper,  because  it  called 
for  the  opinion  of  the  witness,  and  was  leading.  Neither 
proposition  as  contended  for   is    correct.    Where  a 
specific  ground  of  objection  is  urged  and  ruled  upon, 
the  party  is  bound  thereby.    The  reason  is  apparent. 
An  objection,  if  validly  urged,  to  the  form  of  a  ques- 
tion, can  readily  be  obviated,  or  if  to  the  competency  of 
the  evidence,  other  and  competent  proof  may  by  sup- 
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plied.  And  the  question  did  not  call  for  the  opinion 
or  conclasion  of  the  witness.    It  called  for  a  fact." 

Theodore  H.  Swift^  for  appellant. 

Oeorge  F.  Betts^  for  respondent. 

Opinion  by  Abnoux,  J. ;  Frbbdman  and  Russell, 
JJ.,  concurred. 

Judgment  and  order  reversed,  with  costs  to  the  ap- 
pellant to  abide  the  event,  and  new  trial  ordered. 


ANDREW  J.   ECCLES,    Respondent,  v.  ROBERT 

L.  DARRAGH,  Appellant. 

Ifegligencs — Uahility  ofpenon  engaged  in  taking  dawn  building  for  m* 
juriei  received  by  one  paaing  upon  the  atreet — respective  liabUUies  of 
contractor  and  eubcontrador — dtUff  to  erect  barricades,  etc.— judge's 
charge. 

Before  Sedgwick,  Ch.  J. ;  Fbeedmak  and  Tbuax,  J  J. 

DeMed  March  6,  1882. 

Appeal  by  defendant  from  judgment  entered  on  the 
verdict  of  a  jury,  and  from  order  denying  defendant's 
motion  on  the  minates  for  a  new  trial. 

Action  to  recover  damages  for  an  injury  to  plain- 
tiffs person  alleged  to  have  been  caused  by  negligence. 
On  May  28,  1878,  the  plaintiff,  while  walking  down 
Broadway,  was  struck  on  his  head  by  a  brick,  which 
fell  from  a  building  then  being  demolished.  The  de- 
fendant had  a  contract  to  tear  down  this  building  and 
to  erect  a  new  one  in  its  place.  There  was  evidence 
that,  at  the  time  of  the  injary,  the  defendant's  men 
were  not  employed  on  the  front,  but  were  at  work 
on  the  side  and  the  rear  of  the  building ;  and  that  \ 
the  men  employed  on  the  front,  from  which  the 
brick  came  which  struck  the  plaintiff,  were  the  sub- 
contractors or  their  servants,  and  the  jury  were  prop- 
erly instructed  as  to  the  liability  of  the  subcon- 
tractor,  should  they  find  this  to  be  the  fact.    The  de- 
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fendant  further  requested  that  the  jury  be  instructed : 
1.  That  the  defendant  as  contractor  was  under  no  legal 
obligation  to  erect  guai^s  or  barricades  across  the  side- 
walk, or  othvwise  warn  or  notify  the  plaintiff  or  the 
public  against  accidents  which  might  occur  in  the  per- 
formance of  the  work.  2.  That  the  defendant  as  con- 
tractor was  under  no  legal  obligation  to  erect  guards  or 
barricades  across  the  sidewalk  or  otherwise  warn  or 
notify  the  plaintiff  or  the  public  against  accidents, 
which  might  occur  in  the  performance  by  the  sub-con- 
tractors, or  by  the  servants  of  either  of  them,  of  that 
part  of  the  work  which  they  had  undertaken.  3. 
That  even  if  there  was  an  omission  or  failure  on  the 
part  of  the  defendant  to  erect  guards  or  barricades 
across  the  sidewalk  in  front  of  the  premises,  or  other- 
wise waxn  or  notify  the  plaintiff  or  the  public  of  the 
fact  that  the  work  of  tearing  down  the  building  in 
question  was  in  progress,  that  such  omission  or  failure 
of  itself  was  not  negligence  for  which  the  defendant  is 
liable. 

As  to  the  first  two  requests,  the  court  left  it  to  the 
jury  to  decide  what  defendant's  duty  was,  or  whether 
he  owed  any  duty  to  the  public.  The  third  request 
was  refused. 

The  court  at  General  Term,  held :  "  That  the  disposi- 
tion made  of  these  requests  was  clearly  erroneous,  be- 
cause by  it  the  jury  were  left  to  determine  the  law 
governing  the  case.  It  is  not  for  a  jury  to  determine 
what  the  duty  of  a  citizen  is,  in  any  case. 

"As  a  general  rule,  the  sidewalks  of  the  streets  of 
a  city  are  for  the  free  use  of  its  citizens,  and  those 
engaged  in  building  or  repairing  a  building  above  the 
sidewalks,  or  tearing  down  a  building,  are  required  to 
take  all  proper  care  and  precaution  which  a  prudent 
and  careful  man  would  take  under  the  same  circum- 
stances, to  prevent  passers-by  from  being  injured  by 
any  object  falling  from  the  building.  If,  with  ordinary 
Vol.  XVI.— 84 
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care  and  precantion,  objects  cannot  be  prevented  from 
falling,  the  daty  arises  on  the  part  of  the  persons  prose- 
cuting the  work  to  provide  adequate  means  to  prevent 
persons  passing  in  dangerons  proximity,  or  at  least  to 
give  adequate  warning.  But  what  constitutes  ade- 
quate means  in  a  particular  case  must  always  depend 
upon  the  special  circumstances  of  the  case.  The  erec- 
tion of  guards  or  barricades  may  be  suflScient  in  one 
case  ;  stationing  a  man  or  men  to  warn  off  i)as8ers-by 
in  another;  posting  danger  signals  in  conspicuous 
places,  in  the  third  ;  constructing  a  shed  or  roof  over 
the  sidewalk  in  the  fourth ;  and  so  on.  The  failure  to 
adopt  any  one  of  these  precautionary  measures  is  not  of 
itself  evidence  of  negligence,  provided  the  one  actually 
adopted  is  reasonably  sufficient  under  all  the  circum- 
stances, nor  can  any  person  be  held  for  an  insufficient 
adoption  unless  the  work,  in  the  course  of  which  the 
injury  arose,  was  carried  on  by  himself  or  by  agents  or 
servants  of  which  he  had  the  selection  and  direction. 
The  test  always  is,  whether  the  defendant,  under  all 
the  circumstances  disclosed  by  the  evidence,  exercised 
the  same  care  and  diligence  which  a  prudent  and  careful 
man  may  be  reasonably  expected  to  exercise  under  the 
same  circum  stances.  The  jury  shoul  d  have  been  charged 
in  accordance  with  these  views,  and  they  should  have 
been  instructed  that  if,  on  the  day  in  question,  neither 
the  defendant  nor  any  of  his  men  were  at  work  on  the 
front  of  the  building,  and  the  only  persons  at  work 
there  were  the  sub- contractors,  or  the  men  of  either, 
the  defendant,  though  the  principal  contractor,  was 
under  no  legal  obligation  to  adopt  any  of  these  pre- 
cautionary measures  for  the  protection  of  persons  pass- 
ing on  the  sidewalk,  and  that  in  such  case  the  duty 
devolved  upon  the  sub-contractor  actually  at  work  on 
the  front  of  the  building." 

WhitlocJc  &  Hamilton^toT  appellants. 

Warren  A  Etheridge,  for  respondent. 
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OpinioD  by  Fbeedmait,  J. ;  Sbdqwigk,  Ch.  J.,  and 
Tbtjax,  J.,  ooncnrred. 

Jadgment  and  order  reversed  ;  new  trial  ordered  ; 
costs  to  appellants  to  abide  event. 


GEORGE  W.  WELD  and  FANNIE  E.  WELD,  Rb- 
SPONDBNTS,  V.  BERNARD  REILLY,  Shbb- 

IFF,  Etc.,  Appellant. 

L    FSAITDULENT  TRANSFER. 

1.  Stuiba$id  and  ttife, — Vohintary  g\ft  hyforftier  to  latter, 

(a)  IhTBIIT  to   FROTBCT    as  AGAIHBT   future    0RBDIT0B8.— Bf> 
FBOT  OF. 

A  husband  made  a  voluntary  transfer  of  certain  books  to  hia 
wife.  In  an  action  in  which  the  validity  of  that  transfer  was 
attacked,  the  defendant,  on  behalf  of  a  subsequent  creditor  of 
the  luisband,  the  husband  testified  that  at  the  time  of  the 
transfer  he  was  not  in  any  pecuniary  difficulties,  that  he  made 
it  on  the  general  principle  that  it  is  a  proper  thing  to  do,  be- 
cause we  never  know  what  the  distant  future  may  bring  on^ 
that  because  a  man  takes  such  a  step  it  does  not  show  that  he 
is  in  any  immediate  peril;  that  it  is  a  common  thing,  when 
people  get  married ;  that  he  made  the  assignment  on  general 
principles,  as  a  matter  of  precaution  agaicst  the  possibility 
of  incurring  further  debts,  and  the  property  being  swept 
away  to  pay  them.  He  did  not  testify  that  at  the  time  of 
making  the  assignment  he  had  an  intention  of  incurring 
debts. 

EM, 
that  this  evidence  was  not  such  as  to  necessarily  and  abso- 
lutely compel  a  jury  to  find  that  the  assignment  was  fraudu- 
lent, and  that  a  request  to  direct  a  verdict  to  that  effect  waa 
properly  denied — the  court  saying:   ''If  he  (the  husband) 
was  not  insolvent,  if  his  present  indebtedness  was  sufficiently 
provided  for  before  future  indebtedness  was  incurred,  or 
other  like  conditions  existed,  his  transfer  or  his  intent  to 
exclude  his  future  creditors  would  not  have  been  fraudulent.** 
(()  SMoUeiwy  at  tknuof  gift, — JBa^iMst  Ut  direct  a  verdict  far  dtfend- 
ant  an  thi$  ground  properly  denied. 
The  husband  on  his  direct  examination  testified  that  at  the  time 
of  his  assignment,  his  assets  were  $175,000,  and  his  debts, 
about  $150,000.    On  cross-examination  he  testified  that  the 
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$175,000  included  $20,000  which  he  admitted  were  bad  debts 
and  had  never  been  collected;  $10,000  on  a  certain  stock 
on  which  he  admitted  there  was  a  loss  of  $7,000.  And 
another  item  of  stock  which  he  admitted  was  a  total  loss^ 
wiping  out  his  entire  margin.  It  did  not  appear  how  much 
of  the  bad  debts  of  $20,000  had  accrued  at  the  time  of  the 
transfer,  nor  did  it  appear  that  the  losses  on  the  stock  had 
been  made  at  that  time. 

that  the  matters  drawn  oat  on  cross-examinatioa  did  not 
neutralize  the  direct  testimony  as  to  the  difference  in  favor 
of  the  assets  so  certainly  that  the  matter  could  have  been 
taken  from  the  jury. 

(«)  Charge — eonsbrtution  of. 

The  court  had,  at  defendant's  request,  charged,  '*  That  if  the 
evidence  showed  that  when  the  transfer  from  tlie  husband  to 
the  wife  was  made  he  was  indebted  in  a  sum  exceeding  the 
value  of  the  books  so  transferred,  and  if  such  debts  re- 
main unpaid  to  this  day,  such  transfers  are  fraudulent  and 
void  against  creditors  existing  at  that  time  who  are  still 
unpaid,  and  equally  void  against  future  creditors,  including 
the  judgment  creditor  in  this  case.''  The  court  then  pro- 
ceeded to  charge,  '*  The  mere  fact  that  a  debt  then  existing 
remains  still  unpaid,  is  not  sufficient  of  itself.  If  the  jury 
find  that  he  was  actually  insolvent  at  that  time,  then  the 
transfer  was  void. "    To  this  latter  charge  defendant  excepted. 

Held, 
that  the  debt  referred  to  in  the  latter  charge  was  not  the 
same  kind  of  debt  referred  to  in  the  request  which  had  been 
previously  charged ;  but  it  was  to  a  debt  not  to  au  amount 
greater  than  the  value  of  the  books.  So  holding,  held  the 
exceptioD  not  well  taken;  holding  as  to  the  effect  of  a 

(d)  Debt  less  than  the  value  of  the  property  transferred^  this  lanffuage: 

**0f  such  a  debt,  which  was  of  less  value,  it  was  true  that  its 

mere  existence  did  not  make  the  transfer  fraudulent,  but  was 

evidence  as  to  insolvency ;  and  if  the  donor  were  insolvent, 

then  the  gift  was  fraudulent." 

n.  Tbial,  conduct  op. — No  conflict  of  bvidbnob. 

1.  Refvsal  to  charge  that  there  is  no  conflict^  tohen,  in  faet^  there  i$ 

none^  when  not  error  calling  for  a  reversal. 
Defendant's  counsel  requested  the  court  to  charge  that  no  re- 
covery could  be  had  for  certain  books  which  he  claimed  the 
husband  had  bought  since  the  transfer  to  his  wife,  and  that 
there  was  no  conflict  of  evidence  as  to  the  time  when  they 
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were  bought.  The  court  charged  that  no  recovery  could  be 
had  for  after-purchased  books,  but  left  it  to  the  jury  t'O  say 
which  they  were. 

Hdd, 

not  error  calling  for  a  reversal;  the  court  saying:  *^As  to 
some  of  these  books  the  evidence  does  not  with  certainty 
show  that  they  were  afterwards  purchased ;  and  inasmuch  as 
the  evidence  consisted  of  dates  spread  through  several  exhib- 
its, the  court  was  not  called,  instantly  and  definitely  to  make 
an  inference  from  their  contents,  so  far  as  they  were  only 
remembered  by  the  judge.*' 

nL     DaHAQSS    in    ACTIOBB    VOB    COirVERBION. — ^iNDIYIDnAIi     OFFBB8 
TO  SELL. 

Evidence  that  the  parties  (to  wit,  purchasers  under  an  execution 
sale)  in  possession  of  the  articles  converted  had  offered  to  return 
them  to  the  plaintiff  unconditionally  upon  the  payment  of 
prices  less  than  those  that  had  been  testified  to  on  the  part  of 
the  plaintiff  as  being  their  market  value,  is  inadmissible.  The 
plaintiffs  were  entitled  to  the  market  value,  and  this  evidence 
had  no  bearing  on  such  value.  The  court  said:  ''The  rule 
(viz.,  that  the  measure  of  damages  is  the  market  value)  should 
not  be  changed  because  certain  persons  actually  made  an  offer 
to  sell  at  lower  prices,  even  if  the  testimony  could  show  that 
they  would  abide  by  it,  and  not  withdraw.  The  owner  is  under 
no  obligation  to  have  funds  on  hand,  or  to  use  the  money  he 
happens  to  have  for  his  indemnification  against  the  wrong-doer. 
The  wrong- doer  should  indemnify,  and  furnish  the  means  for 
indemnification. " 

lY.   Hl8J0Un>ER  NOT  CAUSE  FOR  REVEB8AL,  WHEN. 

Where  an  owner,  deriving  title  under  a  transfer  which  is  claimed  to 
be  fraudulent  and  void,  as  against  the  creditors  of  the  transferrer, 
and  a  mortgagee  of  said  owner  join  as  plaintiffs  in  anaction  for 
conversion ;  and  defendant  did  not,  either  by  answer  or  demurrer, 
interpose  a  defense  of  misjoinder,  either  of  parties  or  of  cuuses  of 
action,  and  the  recovery  was  not  placed  on  the  mortgage  being 
valid  as  against  the  creditors  of  the  transferrer,  except  in  the  sin- 
gle contingency  of  the  mortgagor  (the  transferee)  being  the  owner 
of  the  property,  and  it  was  limited  to  such  of  the  property  as  was 

mortgaged, 

Heldy 

there  was  no  ground  for  reversal  arising  out  of  a  misjoinder  either 

of  parties  or  causes  of  action. 

Before  Sedgwick,  Ch.  J.,  and  Russell,  J. 

Decided  April  8,  1882. 
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Appeal  by  defendant,  from  a  judgment  and  from 
an  order  denying  a  motion  for  a  new  trial  made  upon 
the  minutes. 

The  plaintiff,  Fannie  E.  Weld,  claimed  to  be  the 
owner  of  certain  books  which  she  had  mortgaged  to 
her  co-plaintiflf,  Gteorge  W.  Weld. 

The  defendant,  as  sheriff,  had  levied  an  execution, 
on  the  books,  issued  upon  a  judgment  against  the 
husband  of  Fannie  E.  Weld.  The  plaintiffs  claimed 
that  Fannie  E.  Weld  had  become  owner  by  a  gift  to 
her  from  her  husband.  The  defendant  claimed  that  this 
gift  was  fraudulent  as  to  the  creditors  of  the  husband. 

The  verdict  was  for  the  plaintiff. 

Defendant  moved  for  a  new  trial  on  the  minutes, 
which  was  denied  ;  an  order  was  entered  denying  the 
motion  for  a  new  trial.  From  this  order,  and  also  from 
the  judgment  entered  upon  the  verdict,  the  defendant 
appealed. 

Thomas  O.  ShearmaTi^  for  appellant. 

Albert  Stickney^  for  respondent. 

Sedgwick,  Ch.  J.,  wrote  for  affirmance,  holding 
the  propositions  contained  in  the  head-notes;  BusselIi, 
J.,  concurred. 


THOMAS    SHERMAN,   Respondent,  v.  WILLIAM 
H.  HOLMES,  ET  AL.,  Appellants. 

Contract  far  delivery  of  goods  and  payment  by  instaUmeTiU— payment  for 
each  in»taUme?it  condition  precedent  to  next  delivery — what  eonstitutm 
rescission  hy  vendee — tcJuU  necessary  to  cause  of  action  far  non^ 
deUvery, 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Bedded  April  8,  1882. 

Appeal  by  defendants  from  judgment  entered  upon 
the  verdict  of  a  jury  rendered  pursuant  to  the  direction 
of  the  court. 
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By  the  contract  between  the  parties  for  the  sale  and 
purchase  of  lamber  and  timber,  delivery  was  to  be 
made  in  cargo  lots,  and  npon  arrival  each  cargo  was  to 
be  settled  for  when  discharged,  the  buyers  to  pay  the 
freight  in  cash  and  the  price  in  orders  on  the  Dock 
Department,  and  each  side  to  pay  one-half  of  the  cost 
of  the  measurement  and  inspection.  The  cargo  of  the 
schooner  "  M.  A.  Folsom  '*  was  delivered  to  the  de- 
fendants and  accepted  by  them  as  the  first  cargo.  The 
defendants  did  not  settle  or  tender  orders  on  the  Dock 
Department  therefor,  as  they  had  agreed  to  do,  but 
insisted  that  the  plaintiff  should  first  make  further  de- 
liveries.   This  the  plaintiff  declined  to  do. 

The  court  at  General  Term,  held:  ^'The  true  contract 
was  as  above  stated,  and  in  its  nature  it  was  severable 
as  to  each  and  every  cargo.  Upon  the  arrival  and  dis- 
charge of  a  cargo  the  defendants  were  bound  to  settle 
for  it  according  to  contract  as  a  condition  precedent  to 
the  next  delivery.  This  they  failed  to  do  upon  receipt 
of  the  first  cargo.  Moreover,  while  thus  in  default, 
they  notified  the  plaintiff  not  to  make  any  more  de- 
liveries. This  constituted  a  rescission  of  the  contract 
on  their  part.  Under  these  circumstances  the  plaintiff 
had  a  right  to  recover  for  part  performance  made  up 
to  that  time,  and  the  defendants  could  no  longer  sue  in 
affirmance  of  the  contract  A  party  cannot  be  per- 
mitted to  rescind  and  affirm  at  the  same  time,  or  to 
rescind  in  part  and  affirm  in  part.  He  must  make  his 
election.  To  be  in  a  position  to  urge  their  counter- 
claims, the  defendants  should  have  refrained  from  re- 
scinding, and  should  have  offered  to  perform  the  con- 
tract on  their  part." 

jD.  M.  Porter  and  Charles  D.  BvanSj  for  appellants. 

John  L.  Logan^  for  respondent. 

Opinion  by  Freedman,  J. ;  Sedgwick,  Ch.  J.,  con- 
curred. 

Judgment  affirmed,  with  costs. 
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IN  THE  MATTER   OF  THE  APPLICATION  OP 

ISAAC  LEWIS. 

Nmo  York  Citf — ^fXHoer  of  eourt  upon  petition  to  tummariif  order  pay- 
ment of  award  by  Chamberlain, — HiaUeh  v.  Mayor,  48  Super.  Ot.  04^ 
foUowsd. 

Before  Fbeedman  and  Russell,  JJ. 

Decided  AprU  8,  1882. 

Appeal  from  order  denying  the  application  of  the 
petitioner  for  an  order  that  the  chamberlain  of  the  city 
of  New  York  be  directed  to  pay  over  a  certain  award 
for  regnlating  and  grading  of  Madison  avenae.  The 
following  opinion  was  delivered  at  special  term,  by 
Sedgwick,  J. : 

''  In  the  matter  of  Hatch  (43  Super.  Ot.  94),  it  was 
held  that  ^  the  legislature  intended  to  confine  the  ac- 
tion of  this  court  under  the  statute  to  such  disi>osition 
of  the  money  as  in  its  discretion  may  be  proper,  only 
so  long  as  the  same  remains  in  the  hands  of  the  cham- 
berlain,' and  that  the  statute  did  not  authorize  ^  its 
withdrawal  from  his  hands.'  The  case  of  Hatch  v. 
Mayor  (82  N,  Y.  436)  does  not  overrule  this  construc- 
tion of  the  statute.  The  prayer  of  the  petition  must, 
therefore,  be  denied." 

The  court  at  General  Term,  said  :  *'  If  the  power 
to  entertain  proceedings  of  this  character  in  a  summary 
manner  exists  at  all,  it  should  be  exercised  in  such 
exceptional  cases  only  as  are  free  from  doubt  as  to  con- 
sequences. The  case  at  bar  falls  within  the  principle 
of  the  Hatch  case  (43  Super.  CL  94),  and  should  be 
controlled  by  the  decision  of  that  case." 

Opinion  by  Fbeedman,  J. ;  Russell,  J.,  con- 
curred. 

Evarts  and  Secor,  for  petitioner,  appellant. 

W.  C.  Wliitihey^  corporation  counsel,  for  respondent. 

Order  affirmed,  with  costs. 
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MARTHA  L.  THOMPSON,  Appellant,  v.  JOHN  J. 
BURCHELL  et  al..  Respondents. 

Stay  of  proeeedinffs/or  non-payment  eoiti  of  farmer  action. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  April  8,  1882. 

Appeal  from  plaintiflE  from  order  staying  proceed- 
ings, until  costs  of  former  action  dnd  ten  dollars  costs 
of  motion  be  paid. 

The  order  was  to  stay  all  proceedings  of  plaintiff  in 
this  action  against  Jennette  Burchell  and  John  J.  Bnr- 
chell,  on  account  of  non-payment  of  an  attorney  fee 
allowed  in  a  district  court  in  another  action  against 
John  J.  Burchell  alone.  In  the  former  action  plaintiff 
claimed  an  amount  due  on  contract  for  board,  etc., 
viz.  :  $100 ;  in  this  action  she  claims  $2,000  damages 
due  by  reason  of  a  breach  of  the  contract. 

H.  B.  Philbrook^  for  appellant. 

Henry  Steinert^  for  respondent. 

Per  Curiam. — Order  affirmed,  with  $10  costs  and 
disbursements  to  be  taxed. 


PHILIP  QUINLAN,  Appellant,  v.  JEREMIAH  P. 
RUSSELL,  Respondent,  Impl'd.,  Etc. 

Appeal^  undertaking  on — when  defendant  claiming  interest  in  litigated 
fundy  not  permitted  to  appeal  froin  judgment  from  which  plaintiff^ 
and  co-defendant  do  not  appeal^  without  filing  bond  for  payment  of 
judgment^  etc.,  fund  not  being  in  court's  custody. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Russell,  JJ. 

Decided  April  8,  1882. 

Appeal  from  an  order  staying  proceedings  i)ending 
an  appeal  to  the  court  of  appeals. 

The  plaintiff,  as  the  assignee,  through  several  mesne 
assignments,  from  one  Terence  Smith,  sued  to  recover 
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from  the  city  a  balance  of  $700,  dae  Smith  for  work 
done  upon  the  Ninth  avenue.  The  defendant  Bussell, 
making  a  claim  to  the  sum  of  $644.60  oat  of  the  fund, 
because  he  had  furnished  to  Smith  the  materials,  &c., 
for  the  work  done  by  him,  was  made  a  party  defendant. 
The  action  was  tried  at  special  term,  and  judg- 
ment was  rendered  for  the  plaintifF,  against  the  city, 
for  the  sum  of  $700,  and  $76. 18  costs,  and  against  the 
defendant  Russell,  finding  that  he  was  not  entitled  to 
any  lien  upon  the  fund,  and  for  costs.  The  city  did 
not  appeal.  The  defendant  Russell  did  appeal  to  the 
general  term,  where  the  judgment  was  affirmed  with 
costs.  After  affirmance  at  the  general  term,  the  de- 
fendant Hussell  made  this  motion  for  a  stay  upon  the 
plaintiff  and  upon  his  co-defendant,  the  city,  and  it 
was  ordered,  upon  his  filing  the  usual  bond  to  perfect 
appeal  to  the  court  of  appeals,  and  for  the  judgment  for 
costs  rendered  against  him  at  special  and  general  terms. 
No  bond  of  any  kind  has  been  given  for  the  pay- 
ment of  the  amount  of  the  judgment,  ordered  to  be  paid 
by  the  city,  nor  has  the  amount  been  paid  into  court. 

The  court  at  General  Term  held  : 

''  That  the  defendant  has  the  inherent  power  to  stay 
execution  upon  its  judgment,  without  an  undertaking 
on  the  part  of  appellant,  is  not  open  to  question 
(Granger  v.  Craig,  86  iT.  T.  619).  We  think,  however, 
the  court  ought  not  to  exercise  such  power  except  in 
those  cases  where  the  respondent  is  protected  by  the 
fact  that  the  j^roperty  or  money  for  which  he  has  a 
judgment,  is  within  the  custody  or  control  of  the  court. 
In  the  case  at  bar,  the  plaintiff  has  a  money  judgment 
against  a  party  who  has  not  appealed.  The  defendant 
claims  a  portion  of  the  money.  It  has  not  been  paid 
into  court,  nor  is  it  in  any  way  within  the  control  of 
the  court.  That  the  defendant,  the  city,  is  responsible 
and  probably  will  be  at  the  determination  of  the  appeal 
in  the  court  of  appeals,  does  not  take  the  case  out  of 
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the  usual  rule.  If  the  money  were  paid  into  court,  we 
shoald  think  it  necessary  to  require  from  the  defendant 
Russell  a  bond  for  the  payment  of  accruing  interest 
pending  the  appeal.  As  it  is  not  paid  into  court,  we 
think  the  defendant,  Russell,  ought  not  to  have  a  stay 
without  giving  a  bond  for  the  payment  of  the  amount 
of  the  judgment  with  interest." 

J,  H.  Strahan^  for  appellant. 

L.  L.  Kellogg^  for  respondent  Russell. 
Opinion  by  Russell,  J. ;  Sedgwick,  Oh.  J.,  and 
Freedmak,  J.,  concurred. 

Order  reversed,  with  costs  and  disbursements ;  but 
defendant  permitted,  under  section  1803,  to  file  a  pro- 
per bond  within  ten  days  after  entry  order. 


JAMES  FITZPATRICK,  as  Adm.,  &o..  Appellant, 
7).  THE  NEW  YORK,  NEW  HAVEN  AND 
HARTFORD  R.  R.  CO.,  Respondent. 

AeUonfoT  catuing  d^ath  by  negligenee — when  dscecued  deemed  chargeable 
as  matter  of  law  with  eantributary  negligence  in  eraseing  railroad 
track. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  June  5,  1882. 

Appeal  from  judgment  dismissing  complaint  with 
costs. 

Action  to  recover  damages  for  causing  death  of  plain- 
tiflPs  intestate. 

The  deceased,  for  a  considerable  time  prior  to  the 
occurrence  complained  of,  had  been  engaged  in  driving 
a  baggage  express  wagon  to  and  from  the  Grand 
Central  Depot  in  the  city  of  New  York,  and  so  was 
familiar  with  the  locality  and  the  manner  in  which 
trains  came  in.  On  tlie  morning  in  question,  in  day- 
light and  with  nothing  to  obstruct  his  view,  he  started 
from  the  baggage  room  on  the  east  side  of  the  said 
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depot  between  Forty-second  and  Forty-third  streets^ 
and    drove    towards   Forty-fourth  street,   about    the 
length  of  a  block  along  a  track  occupied  by  an  in-com- 
ing train,  and  in  the  face  of  it.     The  train  consisted  of 
four  or  five  cars  which  came  down  the  westerly  track 
at  a  speed  of  four  or  five  miles  an  hour,  and  were 
manned  with  four  brakemen,  one  of  which  was  upon 
the  front  platform  of  the  first  car.     The  engine  had 
been  detached  and  switched  off,  and  had  come   to  a 
stand  still  at  the  corner  of  Forty-fourth  street,  on  a 
track  to  the  east  of  the  track  of  the  incoming  train, 
and  on  the  train  the  brakes  had  been  put  on  at  Forty- 
fifth  street.     At  this  juncture,  the  deceased,  though  he 
might  have  halted  and  remained  safely  between  the 
easterly  wall  of  the  depot  and  the  track  of  the  incoming 
train,  undertook  to  go  easterly  across  the  said   track 
and  between  the  rear  of  the  engine  standing  still  and 
the  approaching  train.     In  consequence  of  this  the  col- 
lision occurred,    for  although,    when    the    brakeman 
hallooed  to  him,  the  deceased  tried  to  get  back  upon 
the  space  between  the  track  of  the  cars  and  the  wall 
of  the  depot,  he  only  succeeded  in  getting  the  horse 
off  the  track,  but  failed  to  get  the  wagon  off.     The 
train  ran  about  four  feet  after  striking  the  wagon.    The 
evidence  shows  that  the  deceased  could  and  should 
have  seen  the  approaching  cars  for  a  considerable  dis- 
tance,  and  for  a  snfiScient  length  of   time  to  have 
avoided  them. 

The  court  at  General  Term,  after  stating  the  facts, 
as  above,  held : 

"Upon  the  whole  case,  it  affirmatively  and  cl^.rly 
appeared  that  the  deceased,  in  attempting  to  cross 
as  he  did,  was  guilty  of  contributory  negligence,  and 
the  complaint  was  properly  dismissed.-' 
Julius  Lippman^  for  appellant. 
William  E.  Barnett  and  A.  H.  AThdersoriy  for  re- 
spondent. 
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Opinion  of  Fbeedman  J. ;  Sbdowiok,  Ch.  J.,  oon- 
onrred. 

Jadgment  affirmed,  with  costs. 


GEORGE  R.  WILLIAMSON,  Respondent,  v.  THE 
NATIONAL  ELECTRIC  LIGHT  AND  POWER 

CO.,  Appellant. 

Plsading  —motion  to  make  d^niU  and  certain — action  "by  officer  against 
company  for  ealary,  neceeeary  aUegatioM — aUeg€Uion  ^^  that  salary 
y>ae  dvly  and  regularly  flxed^'*^  sufficient. — Indd>itatus  count  in  dAU 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Appeal  from  order  denying  defendant's  motion  to 
make  the  complaint  more  definite  and  certain. 

The  complaint  alleged  that  defendant  was  a  domes- 
tic corporation,  duly  organized,  etc.,  having  a  place  of 
business  in  New  York  City,  and  proceeded  :  ' '  3.  That 
from  April  1,  1880,  to  September  20,  1881,  plaintiff 
held  the  office  of  secretary  of  said  company,  and  dis- 
charged all  the  duties  and  services  appertaining 
thereto." 

'^4.  That  the  salary  of  the  said  office,  during  all 
said  times,  was  duly  and  regularly  fixed  by  said  com- 
pany at  $1,800  per  year." 

''5.  That  the  defendant  is  justly  indebted  to  the 
plaintiff  in  the  sum  of  $2,650,  for  salary  and  services  ren- 
dered by  him  as  such  secretary  of  said  company,  from 
the  said  Ist  day  of  April,  1880,  to  the  20th  day  of  Sep- 
tember, 1881  (both  inclusive),  which  sum  has  been  duly 
demanded,  but  the  same  has  not  been  paid  or  any  part 
thereof." 

"Wherefore  plaintiff  demands  judgment,  etc." 

The  following  opinion  was  delivered  at  special  term : 

"  Arnoux,  J. — The  fifth  paragraph  of  the  amended 
complaint  states  a  good  and  sufficient  cause  of  action 
(Allen  V,  Patterson,  7  JST.  Y.  476)." 

"  In  view  of  that  fact  the  other  allegations  of  the 
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complaint  might  be  disregarded ;  bat  the  allegations 
complained  of  are  sufficient.  The  manner  in  which  the 
salary  claimed  by  plaintiff  "was  duly  and  regularly 
fixed  by  said  company  "  is  matter  of  proof.  The  cases 
of  Beach  v.  King,  17  Wend.  197 ;  Gillett  v.  Pairchild, 
4  Dm.  80 ;  White  v.  Joy,  13  N.  T.  83 ;  Cnrrie  v. 
Henry,  2  Johns.  433,  have  no  application.  They  relate 
to  acts  of  parties  other  than  the  defendant,  and  of  which 
defendant  could  not  be  presumed  to  have  knowledge." 

Butler^  StiUman  &  Hubbard^  for  appellant. 

Stanley^  Clarke  dk  Smithy  for  respondent. 

Per  Curiam. — The  order  appealed  from  must  be 
affirmed,  with  $10  costs  and  disbursements. 


AMELIA  LANGLET,  Respondent,  v.  THE  SIXTH 
AVENUE  R.  R.  CO.,  Appellant. 


Jkma/g€» — ruU  as  to  in  eats  ofptrwnal  ifijwry — when  deemsd 
eoiU  not  imposed  on  reoeridlfor  exceuiM  vordioL 

Before  Sedgwick,  Ch.  J.,  and  Fbbedman,  J. 

Deddsd  June  19,  1882. 

Appeal  by  defendant  from  judgment  entered  on 
verdict  for  plaintiff  and  from  order  denying  motion  for 
new  trial,  made  upon  thQ  minutes,  one  of  the  grounds 
of  motion  being  that  the  damages  recovered  were  ex- 
cessive. 

The  action  was  for  damages  for  injury  alleged  to 
have  been  caused  by  negligence  of  defendant's  servants. 
The  plaintiff  testified  that  in  the  accident  proved,  she 
fell  and  broke  her  knee-pan.  She  was  taken  to  a  hos- 
pital and  there  remained  for  three  months  and  ten 
days ;  in  the  hospital  she  underwent  great  pain  ;  she 
made  a  livelihood  by  coloring  photographs  and  doing 
crayon  work ;  in  coloring  photographs,  she  was  em- 
ployed five  days  in  the  week,  her  salary  for  that  being 
$9 ;  for  three  days'  crayon  work  she  would  receive  $30 
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or  $40,  but  coloring  photographs  brought  in  work  more 
regularly ;  after  the  accident  she  did  not  apply  for 
work  in  colqring  photographs,  because  it  was  painful 
to  sit  any  length  of  time.    The  surgeon  who  attended 
her  at  the  hospital  testified,  that  when  she  left  the  hos* 
pital,  she  had  a  good  result ;  that  there  was,  at  the 
time  he  testified,  some  stiffness  of  the  knee  and  some 
swelling ;  that  it  was  somewhat  stiff,  but  not  what  i» 
ordinarily  called  a  stiff  joint ;  that  in  such  cases  it  was 
probably  from  six  months  to  two  years  before  there^ 
was  a  thoroughly  good  use  of  the  joint ;  that  there  was 
no  indication  that  it  would  be  a  permanent  injury ; 
that  it  would  take  some  time,  but  eventually  she  would 
have  a  good  joint ;  that  there  was  slight  danger,  very 
slight  indeed,  that  there  would  be  permanent  disability ; 
that  it  was  impossible  to  say  how  long  she  would  be 
lame  ;  it  depended  upon  herself  ;  if  used,  it  would  be 
a  good  joint ;  if  not  used,  the  stiffness  would  remain  ; 
that  at  present  she  could  not  go  up  or  down  stairs  with- 
out assistance  ;  that  except  so  far  as  being  required  to 
walk  or  go  a  great  distance  to  work,  she  could  do 
the  business  of  coloring  photographs  very  well ;  that 
the  injury  would  not  interfere  with  her  sitting  at  work. 
The  accident  happened  October  20,  1881,  and  the  trial 
began  February  8,  1882.  ^ 

D.  M.  Porter^  for  api)ellant. 

BeTijamin  F.  Mudgett^  for  respondent. 

Per  Citbiam. — There  was  no  error  on  the  trial,  but 
the  damages  were  excessive.  The  learned  judge  below- 
seemed  to  incline  to  that  opinion,  but  thought  it  best 
that  the  general  term  should  pass  upon  the  question 
on  appeal.  The  plaintiff's  case  showed,  that  the  con- 
sequences of  the  injury  would  not  be  permanent.  The 
damages  that  may  be  recovered,  are  such  as  the  proof 
shows  to  be  reasonably  certain  of  occuiTence  (Curtis  v. 
Rochester  and  8.  R.  R.  Co.,  18  N.  T.  534).  No  esti- 
mation of  past  loss  of  occupation  and  pain,  and  the- 
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future  consequences  according  to  the  evidence,  would 
justify  the  jury  in  fixing  the  amount  of  compensation 
at  $6,000. 

The  practice  is  to  deem  the  successful  party,  in  such 
a  case,  not  responsible  for  the  action  of  the  jury:  The 
new  trial,  therefore,  should  be  upon  the  terms  that  the 
defendant  pay  the  trial  fee  and  the  disbursements  of 
that  term. 

New  trial  ordered,  upon  payment  of  costs  above 
indicated. 


DIEGO  S.  CARO  et  al..  Respondents,  v.  THE  ELE- 
VATED R'Y.  Co.,  Appellant. 

Judgment  entered  on  order  ofgeMtal  term — no  notiee  enitry  neeesMory-^ 
epeeial  term  cannot  determine  wh^ker  judgment  eoBpreaees  intent  ^ 
court. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Arnouz,  JJ. 

Decided  November  6,  1882. 

Appeal  from  an  order  denying  motion  to  vacate  or 
re-settle  judgment. 

On  or  about  June  27,  1879,  judgment  in  this  action 
was  entered  in  defendant's  favor  upon  a  demurrer, 
from  which  judgment  an  appeal  was  taken,  and  on  or 
about  April  6,  1880,  th^  judgment  was  reversed  and 
judgment  directed  for  plaintiff.  The  order  was 
settled  on  notice,  and  was  absolute.  The  original 
plaintiff  having  died,  the  action  was  revived,  and  there- 
after, and  on  or  about  May  10,  1882,  judgment  herein 
was  entered  without  notice  of  any  kind.  Thereupon 
defendant's  counsel  moved  the  special  term  to  vacate  or 
re-settle  the  order  upon  an  aflidavit  of  one  of  the  attor- 
neys for  defendant,  in  which  he  states  that  the  judg- 
ment was  entered  without  notice,  and  that  he  believes 
that  it  does  not  express  the  intent  of  the  court.  This 
motion  was  denied. 

The  court  at  G-eneral  Term  held : 
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^^Aftto  settlement  of  a'  genend  t^rtn  order  atfd 
the  taxation  of  costs,  the  entiy  of  jadgment  follower  as 
matter  of  coarse.  It  is  the  clerk's  duty  to  see'  that  the 
judgment  conforms  to  the  order.  Neither  the  law  nor 
the  practice  of  the  court  requires  notice  of  entry  of 
judgment  to  be  ^ven.  The  question  was  made,  not 
that  the  judgment  did  not  follow  the  order,  but  that 
the  judgment  did  not  express  the  intent  of  the  court. 
This  was  not  a  question  for  the  special  term  to  pass 
upon. 

DarsAeimeTj  Bacon  A  Deyo^  for  appellants. 

JvZian  T.  JDavies  and  Boger  Fbater^  for  respon- 
dents. 

Opinion  Feb  Cubiaic. 

Order  affirmed,  with  $10  costs. 


DIEGO  8.  CARO  bt  al.,  d.  THE  METROPOLITAN 

ELEVATED  RT.  CO. 

Fwbtf  of  gtmerdl  term  to  tatate  or  reuttle  judgment  entered  an  order  of 
former  ffeneral  term  where  it  doe»  not  conform  to  order — when  $ueh 
power  tnU  not  be 


Before  Sedgwick,  Gh.  J.,  Fbeedmait  and  Abnoux,  JJ. 

Decided  November  6,  1882. 

Motion  by  defendants  to  vacate  or  re-settle  judg- 
ment by  clerk,  upon  order  made  by  a  former  general 
term,  composed  of  judges  other  than  those  now  sitting. 

Per  Curiam. — It  is  impossible  to  determine  from 
the  record,  whether  it  was  the  intent  of  the  general  term 
which  heard  the  demurrer,  to  direct  judgment  according 
to  the  forms  which  have  been  presented  by  the  de- 
fendants on  this  motion,  and  not  according  to  the  form 
actually  entered,  unless  this  general  term  should  pro- 
ceed to  hear  anew  the  issue  of  law  which  was  made  by 
the  demurrer.  The  former  general  term  ascertained 
what  facts  alleged  in  the  complaint  constituted  a  cause 
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or  causes  of  action,  and  what  was  the  pTOjper  relief.  Of 
course  this  general  term  cannot  review  the  decision. 
The  peculiarities  of  the  situation  are  practically  shown 
by  the  fact  that  defendants  now  present  two  forms  of 
judgment,  which  seem  to  be  based  upon  distinctly  dif- 
ferent views  of  plaintiffs  rights.  There  is  no  sufficient 
ground,  therefore,  for  directing  judgment  £U3  asked  by 
the  defendants.  It  is  not  intended  to  deny  that  this 
court  would  have  the  power  to  vacate  the  judgment 
entered  by  the  clerk,  if  it  appeared  that  it  was  not  in 
conformity  with  the  order  which  the  former  general 
term  made.  In  this  case,  however,  in  view  of  it6  his- 
tory disclosed  by  the  record,  it  does  not  appear  that 
the  defendants  have  an  absolute  right  to  have  this 
question  determined.  The  correspondence  between  the 
attorneys  shows  that  the  case  was  shaped  for  the  pur- 
X>ose  of  getting  the  judgment  of  the  court  of  api)eals 
upon  the  rights  of  the  parties.  If  the  present  judgment 
were  set  aside,  it  might  result  in  another  hearing  at  a 
general  term  of  the  appeal  from  the  special  term.  An 
appeal  from  the  present  judgment,  will  result  in  an  ad- 
justment of  the  defendant's  claim. 

Davi^  Dudley  Field  and  DorsheimeTj  Bacon  Jt 
DeyOf  for  defendants. 

Julian  T.  Davies  and  Hoger  Foster^  for  plaintiflb. 

Motion  denied,  without  costs. 


ROSY  MULLEB,  as  Admr'x,  ftc,  Appellant,   «. 
THE  SECOND  AVENUE  R.  R.  CO.,  Respondent. 

AdMufoT  eaudng  death — not  en&tigh  that  plaintiff  proveB  faet$  equoMf 
eantittent  loUh  negUgeriM  or  care  an  part  ofdrfendanL 

Before  Sedgwick,  Ch.  J.,  and  Fbbedman,  J. 

Decided  DeeemJber  4,  188d. 

Appeal   by  plaintiff,   from   judgment   dismissing 
complaint. 
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This  action  was  brought  to  recover  damages  for 
causing  the  death  of  plaintiffs  intestate,  Theodore 
Mailer,  who  at  the  time  of  his  death  was  a  passenger 
in  one  of  defendant's  oars.  The  deceased  was  sitting  on 
the  left  side  of  an  open  car,  and  as  the  car  was  turning 
a  curve  to  the  left,  he  fell  out  to  the  left  and  almost 
immediately  expired.  The  curve  was  not  a  sharp  one, 
and  the  witnesses  all  agreed  that  the  rate  of  speed 
at  which  the  car  approached  and  passed  the  curve  did 
not  exceed  four  miles  per  hour,  and  that  they  noticed 
or  felt  nothing' beyond  the  ordinary  jar  which  is 
usually  experienced  on  such  an  occasion.  According 
to  the  testimony,  the  deceased  fell  out  contrary  to  the 
known  laws  of  force,  and  the  occurrence  was  not  ac- 
counted for.  There  was  no  evidence  showing  improper 
management  of  the  horses  or  the  car,  or  a  defect  in  the 
car  or  the  track.  The  cause  of  the  fall  was  left  to  con- 
jecture. 

The  court  at  General  Term,  held :  ^^  that  the  burden 
was  on  the  plaintifF  to  prove  more  than  a  mere  state  of 
facts,  which  is  as  consistent  with  care  as  with  negli- 
gence on  the  part  of  the  defendant.  She  was  bound  to 
adduce  competent  proof  of  facts  showing  negligence  in 
the  defendant  or  its  servants  (Baulec  v.  N.  Y.  &  H. 
B.  R.  Co.,  59  jar.  r.  856). 

A.  O.  Vanderpoel^  for  appellant. 

Sutchins  <ft  Piatt  and  Austin  O.  Fax^  tor  resi)ond- 
ents. 

Opinion  by  Frbedman,  J. ;  SEDawiox^  Oh.  J.,  con- 
curred. 

Judgment  afl&rmed,  with  costs. 
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I^UIS  K.  EATON,     Respondent,  e.  BSUSN  BUR- 

I^BTT   ET  AL.,  APPSI^LANTa. 

Before  Sedgwick,  Ch.  J.,  Frebdman  and  Russell,  J  J. 

Ikeiddd  D^etmber  4,  1883. 
PUad^—motion  to  ttrOe  ou^--^hen  not  granted   prattici, 

Appee,!  from  an  order  striking  out  certain  jMurts  of 
an  amended  answer,  as  irrelevant  and  redundant. 

The  action  was  upon  a  bond. 

On  motion,  the  court  below  struck  out  paragraphs 
4,  6«  6,  7,  8,  9  and  10  of  the  answer  as  irrelevant  and 
redundant.  Paragraph  11  contained  a  denial  that  the 
contingency  upon  which  the  obligation  of  the  bond  de- 
pended had  occurred,  but  such  fact  was  not  pleaded  in 
form  nor  numbered  as  a  separate  defense. 

The  court  at  General  Term,  held : 

'^  It  is  quite  clear  that  the  4th  subdivision  of  the 
answer  was  redandant,  being  a  mere  reiteration  of  a 
similar  allegation  in  the  complaint.  The  allegations 
in  the  subsequent  subdivisions  (6-10)  are  unnecessarily 
prolix ;  but  taken  as  a  whole  I  am  not  prepared  to  say 
that  they  do  not  constitute  a  plea  of  such  former  adju- 
dication against  the  plaintiff's  claim  as  would,  if  true, 
defeat  his  right  of  action.  When  there  is  a  semblance 
of  a  cause  of  action  or  defense  set  up  in  the  pleading, 
its  safficiency  cannot  be  determined  on  motion  to  strike 
out  as  redundant  or  irrelevant.  It  seems  that  the 
proper  way  to  test  the  validity  of  the  pleading  is  by 
demurrer  or  by  motion  on  trial  (Walter  v.  Fowler, 
86  If.  T.  621 ;  Fettretch  v.  McKay,  47  Id.  426  \  Collins 
n.  Suau,  7  Roht.  94;  Trinity  Church  t>.  Higgins,  48 
N.  Y.  532).  It  seems  to  me  the  plaintiff*  s  proper  remedy 
was,  first  to  move  that  the  defendant  state  the  defenses 
separately,  and  then  to  test  the  sufficiency  of  these 
allegations  by  a  demurrer. 
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Fir  Can 


WinsoT  A  Marshy  for  appellants. 

Abel  B.  Blackmar^  for  respondeat. 

Opinion  by  Russell,  J. ;  Sbdowiok,  Ch.  J.,  and 
FltxxDMAK,  J.  oonconed. 

Order  afflntied  as  to  fourth  subdivision  of  the  answer 
and  teversed  as  to  the  others,  without  costs. 


CHRISTIAN  BAOHMAK,  A^psllakt,  t.  DBO 
OOLDMARK,  Rbspondbnt. 


Order  qf  mrrtit  dfMnied  en  §ame  gtaundt  «•  eauie  of  acUer^-~whm  wiU 

not  he  toeaud. 

Before  Sedgwick,  Oh.  J.,  Fs^bbd^ait  and  RtissBLL,  JJ. 

Doeidod  Loeombor  4,  18S2. 

Appeal  by  i^kdntifl  from  order  vacating  an  order  of 
arrest 

Pbr  OtTBiAH. — ^The  acMon  was  fdr  datnogee  frotoi 
alleged  fraudulent  representations  ad  to  a  bond  and 
mortgage,  defendant  being  plaintiffs  attomey-at-law 
at  the  time,  which  the  complainant  alleged  induced  the 
plaintiff  to  purchase  the  bond  and  mortgage  and  to  pay 
for  it  $660.  Assuming  the  allegations  of  the  complaint 
to  be  true,  it  was  the  right  of  the  plaintiff,  to  rescind  the 
bargain  and  sale  of  the  bond  and  mortgage,  and  to 
recover  the  amount  paid  by  him.  That  would  be  at 
least  the  measure  of  damages.  The  facts  disclosed  by 
the  affidavits  of  both  sides,  did  not  make  a  clear  pre- 
XX>nderance  of  evidence,  to  show  that  the  plaintiff 
could  not  succeed  in  his  action. 

8.  St.  J.  McQutcheanj  for  appellant. 

A.  J.  PiMenhoqfer,  for  respondent 

Order  below  reversed,  with  $10  costs,  and  motion 
made  below  denied,  with  $10  costs,  to  abide  event  ol 
action. 
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Jaoob    F.   Wtokoff,  Assignee,  &o.,  respondent,  v. 

Owen  O'Connor,  appellant.    Decided  December  6, 

1881.    Appeal  from  judgment  on  report  of  a  referee. 

Owen  O'Connor,  appellant  in  person  ;  Frank  Thayer 
snd  Cephas  Brainerd,  for  respondent 

Opinion  by  Speir,  J. ;  Sedgwick,  Oh.,  J.,  and  Freed- 
man,  J.,  concurred.  Judgment  affirmed,  with  costs. 

William  B.  Oanfibld,  appellant,  v.  Thk  Baltikobb 
&  Ohio  R.  R.  Co.,  respondent.  Decided  December  ff, 
1881.  Appeal  from  judgment  on  verdict,  and  from 
order  denying  a  motion  for  a  new  trial  on  the 
minutes. 
Estes  &  Barnard,  for  appellant ;  Hutchins  &  Piatt, 

and  A.  O.  Fox,  for  respondent. 
Opinion    by  Speir,  J. ;    Freedman,    J.,    concurred. 

Judgment  and  order  affirmed,  with  costs. 

Maboia  E.  Lees,  respondent,  9.  Theodore  F.  Lees, 

appellant.    Decided  December  6, 1881.    Appeal  from 

order  denying  motion  to  open  default. 

Dailey  &  Perry,  for  appellant  ;  E.  D.  Edgerton,  for 
respondent. 

Opinion  by  Freedman,  J. ;  Sedgwick,  Ch.  J.,  con- 
curred. The  order  appealed  from  affirmed,  with  costs, 
unless  the  defendant  within  twenty  days  after  the 
service  of  a  copy  of  the  order  to  be  entered  hereon,  pay 
to  the  plaintiff  alimony  since  the  day  of  the  trial  of 
the  special  issues,  at  the  rate  of  eight  dollars  i)er  week, 
and  a  counsel  fee  of  two  hundred  and  fifty  dollars,  and 
give  a  written  stipulation  to  proceed  to  trial  at  the  next 
term  of  the  court  without  fail ;  in  which  case  the  order 
is  reversed  and  a  new  trial  granted,  and  the  case  set 
down  for  trial  for  the  first  Monday  of  January,  1882, 
without  further  notice. 
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Thsodobb  St.  John,  respondent,  t.  Josbf  J.  Quett- 
INO  et  al.,  appellants.      Decided  December  6,  1881. 
Preston  Stevenson,  for  appellants  ;  John  B.  Pannes, 
for  respondent. 

Opinion  by  Freedman,  J.  ;  Sedgwick,  Ch.  J.,  concur- 
red. Jadgment  and  order  reversed  and  new  trial, 
granted,  costs  to  appellants  to  abide  event. 

Hjbnby  D.  Gobtsohius,  et  al.,  respondents,  v.  Cath- 
ABINS    Ann    Hbdoes,    appellant.      Decided    De- 
cember 6,  1881.    Appeal  from  jadgment  upon  the 
report  of  a  referee. 
Seaman  &  Conger,  for  appellant ;  Gteorge  W.  Weiant, 

for  respondents. 
Opinion  by  Freedman,  J. ;  Sedgwick,   Ch.  J.,  and 

Speir,  J.,  concurred.    Jadgment  affirmed,  with  costs. 

William  O'Bbibn,  appellant,  v.  Bebitabd  Beillt, 
as  sheriff,  &c.,  respondent.  Decided  December  6, 
1881.  Appeal  from  judgment  on  verdict  of  jury, 
and  from  order  denying  motion  upon  the  minutes  for 
a  new  trial. 

M.  J.  Earley,  for  appellant ;  Yanderpoel,  Green  & 
Cuming,  for  respondent. 

Opinion  by  Freedman,  J. ;  Sedgwick,  Ch.  J.,  con- 
curred.   Judgment  and  order  affirmed,  with  costs. 

CoKBAD  Cramer,  as  adm'r  &c.,  appellant,  v.  John  C. 
Delaverone  et  al.,  respondents.    Decided  Decem- 
ber 5, 1881.     Appeal  from  judgment  entered  upon 
report  of  referee. 
Wm.  A.  Beach,  for  appellant ;  Sidney  S.  Harris,  for 

respondent. 
Opinion  per  Curiam,  Sedgwick,  Ch.  J.,  Speir  and 

Freedman,    JJ.,  sitting.      Judgment   affirmed,    with 

costs. 


fiSS  BT0BB8  9.  FLINT. 


4tel6»Mit  «f  the  Gate. 


HsNRY  VoLKBNiNa  et  al.,  appellants,  v.  John  Babbt» 
imi^d.  ^.,  respondent    Decided  December  «6,  <19SL, 
Appeal  from  jitdgment  on  referee's  report 
A.  H.  Sroiber,  for  appellants ;  John  J.  Brady,  tor 

resi>ondents. 
Opinion  per  Gariam,  8edgwi<^  Oh.  J.,  Speir  and 

Freedman,  JJ.,  sitting.  Judgment  affirmed,  with  costs. 

GHivsTOPHEft  NuasNT  et  jal.,  .re9po^d6|lt8,  v.  Johtt  D. 

UND^imixji,  appellant.    Decided  Deccimber  6, 1881. 

Apii^l  from  ap  ord^r  denying  a  motion  to  vacate 

and  set  aside  an  order  of  arrest. 

Opiiuon  jfe^  Coiiam,  Sed^rvdc^,  Gh.  J«,  itnd  Speir  J., 
sitting  ;  Sedgwick,  Gh.  J.,  concurred  in  result  Order 
neversQd,  find  tbe  order  of  arr^l^  ir^mttd  wA  0et  aside, 
with  $10  ooBjts. 

Hankah  S.  Dbapbb,  «.  Thomas  Wauis  Moboak 

Dbapsr.    Decided  December  S,  1881. 

Kent  ft  Anerbaoh,  for  ai^Uaot ;  W.  P.  Prentice, 
for  respondent. 

Per  Gnriam,  Speir  and  Freedman,  JJ.,  sitting. 
Order  affiroiing  the  referee's  ])^)ort  aAtmad,  with 
costs. 

Gharlbs  Stobbs  et  ikI.,  respondents,  e.  Jambs  Xa. 
Flint,  as  executor,  ftc,  and  Thb  Bussbll  &  Ebwot 
Manufacturing  Co.,  uppellants.  Derided  Febru- 
ary 6,  1888.  Appeal  from  order  allowing  amendment 
of  complaint. 
Marsh  &  Wallis,  for  appellants ;  Owen  &  Oray  and 

John  E.  Parsons,  for  respondents. 
Opinion  by  Freedman,  J. ;  Russell,  J.,  coneoned. 

Order  reversed,  with  costs,  and  motion  denied, 

$10  costs. 
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Btetemest  of  the  Case. 


Francis  Stoddabd,  respondent,  v.  The  Lake  Shore 
&  Michigan 'Southern  R.  Co.,  appellant.  Becided 
February  6,  1882.  Appeal  from  judgment  upon  de- 
cision eft  special  term. 

James  Matthews  and  Edward  S.  Bapallo,  for  appel- 
lant ;  Birdseye,  Cloyd  &  Bayliss,  for  respondents. 
Opinion  by  Freedman,  J.;  'Russell  and  Amouz,  JJ., 

concurred.    Judgment  affirmed,  with  costs. 

• 

Daniel  M.  Porter,  appellant,  v.  Isidor  Worhser, 
et  al.,  respondents.  Becided  April  3,  1882.  Appeal 
from  judgment  upon  tbe  saport  of  aiveferee,  dismiss- 
ing oomplaiDt  and  adjudging  $2,7GB.1S  to  be  due  to 

dsfendante. 

Daniel  M.  Porter,  appellant  in  tpenon;  Man  & 
^TBomj  for  ireetpondenJto. 

Opinion  by  Freedman,  J. ;  Sedgwiok,  Ch.  J.,  and 
BnaseU,  J«,  concurred.  Judgment  affirmed,  with  costs. 

John  H.  PXiArr,  83  aas^nee,  &c.,  respondent,  v.  Jo- 
seph J.  Dale  et  al.,  a^iipellants.  Decided  April  3, 
1882.  Appeal  from  judgment  after  trial  by  the  court 
without  a  jury. 

Waldo  .Hutcliins  and  Austin  6.  Fox,  lor  respond- 
ent ;  John  E.  Bisley,  for  appellants. 

Qpioion  .by  Fseedman,  J.,;  Russell,  J.,  concurred. 
Judgment  affij^ne^^  with  costs. 

John  P.  Harlet,  as  adm'r,  &c.,  appellant,  v.  The 
U.  S.  Life  Insurance  Co.,  respondent.    Decided 
April  8,  1862.    Appeal  from  judgment  on  verdict 
directed  by  the  court. 
Joshua  M.  Van  Cott,  for  appellant ;  O.  P.  Buell, 

for  respondent. 
Opinion  by  Russell,  J.  ;  Freedman,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


664  DURANT  «.  ABENDROTH. 


Statement  of  the  Case. 


Abrah   B.  Wetmorb,   as   ez'r,    fto.,    appellant,    «• 
Thomas  E.  Pobtkr,  respondent    Decided  April  3, 
1882.    Appeal  from  judgment  on  demnrrer. 
E.  Terry,  for  appellant ;  Edward  Fitoh,  for  lespond- 

ent. 
Per  Curiam,  Freedman  and   Russell,  JJ.,  sitting. 

The  judgment  should  be  affirmed  with  costs,  for  the 

reasons  assigned  by  the  learned  chief  judge  at  special 

term. 

The  Rider  Life  Raft  Co.,  respondent,  v.  Gbob0B  P. 

Stetson,  et    al.,  appellants.      Decided    April    S, 

1882.    Appeal  by  defendants    separately,   from   a 

judgment  entered  after  an  accounting. 

Edward  Oebhard,  for  the  appellants;  Thomas  &• 
Ritch,  for  the  respondent, 

Opinion  Per  Curiam  ;  Sedgwick,  Ch.  J.,  and  Russell, 
J.,  sitting.  As  to  defendant  Roach,  judgment  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 
As  to  defendant  Stetson,  the  judgment  affirmed  with 
costs. 

Stephen*  D.  Pbinole,  resi)ondent,  v.  Charlbs  D. 
Levebioh,  impleaded,  &c.,  appellant.  Decided 
April  3,  1882.  Freedman  and  Russell,  JJ.,  sitting. 
Per  Curiam ;  agree  to  affirm,  without  opinion.  Judg- 
ment affirmed,  with  costs. 

Charles  W.  Durant,  Jr.,  appellant,  v.  Williak 
Abendroth,  respondent.  Decided  April  3,  1882. 
Carlisle  Norwood,  Jr.,   for  appellant ;   Thomas  O. 

Ritch,  for  respondent. 
Opinipn.  Per  Curiam ;  Freedman  and  Russell,  J  J., 

sitting.    Judgment  overruling    the  exceptions,    with 

costs. 
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Statement  of  the  Case. 


Ebastus  W.  Morgan,    respondent,  v.    Alexander 

FisoHSR,  impleaded,  &c.,  appellant.  Decided  Jane  6, 

1882.    Appeal  from  order  for  injunction  and  receiver. 

Thornton,  Earle  and  Keindl,  for  appellant ;  Thomas 

P:  Malany  and  John  E*  Bnrke,  for  respondent. 

Opinion  by  Freedman,  J. ;  Sedgwick,  Oh.  J.,  and 
Amonx,  J.,  concurred.  Order  appealed  from  re- 
versed, with  ten  dollars  costs,  and  motion  for  continu- 
ance of  injunction,  and  appointment  of  receiver  denied, 
and  preliminary  injunction  dissolved,  with  ten  dollars 
costs. 

Charles  F.  Davenport,  respondent,  v.  Frederick 
M.  LooKWOOD,  et  al.,  appellants.  Decided  June  5, 
1882.  Appeal  from  order  denying  defendant's  mo- 
tion to  vacate  an  ex  parte  order,  entered  by  plaintiff 
February  6,  1882,  which  vacated  an  order,  also  ex 
parte,  entered  by  plaintiff  January  30,  1882,  discon- 
tinuing the  action  after  appearance  by  defendants, 
upon  payment  of  costs. 

George  E.  Sibley,  for  appellants  ;  Adolphus  D.  Pape 
and  J.  F.  Fischer,  for  respondent. 

Opinion  by  Freedman,  J. ;  Sedgwick  Ch.  J.,  con- 
curred. Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. 

Johanna  Voos,  respondent,  v.  The  Second  Avenue 
B.  B.  Co.,  appellant.  Decided  June  6, 1882.  Appeal 
from  judgment  entered  on  a  verdict,  and  from  order 
denying  motion  on  the  minutes  for  a  new  trial. 
Hutchins  &  Piatt,  and  Austen  Gt.  Fox,  for  appellant ; 
Lauterbach  &  Spingarn,  for  respondent. 

Opinion  Per  Curiam  ;  Sedgwick,  Ch.  J.,  and  Freed- 
man, J.,  sitling.  Judgment  and  order  affirmed,  with 
costs. 


gS6  PHILLIPS  «.  TATLOR. 


flttttntrat  of  the  Oaae. 


Philip  A.  FnsPAmiOK,  lespondent,  v.  iLAUsxN  0. 
WooDBUFFy.appdlaait.  Beoaded  Jo&e-fi,  188S.  Ap- 
peal from  jadgmeict  on  verdict  and  from  order  deny- 
ing motion  for  new  trial  upon  the  minntee. 
Freeman  J.  Fithian,  for  j^ppellant ;  Alexander  B. 
Johnson,  far  iMpondent. 

Sedgwick,  Ch.  J.,  and  Freedmao,  J»,  sitting.  Per 
Curiam  ;  judgment  afltoned  with  ooatOi  4inid  order  ap- 
pealed firom  affirmed,  with  $10  4M>ets. 

Abraham  Rich,  Jr.,  respondent,  9.  Jakes  H.  Ltles 
et  al.,  appellants.    Decided  June  6,  1882.    Appeal 
from  judgment  on  verdict  and  from  order  denyii^ 
motion  for  new  trial  upon  the  minutes. 
Luther  S.  Marsh,  for  appellants ;  Wm.  Taf t,  for  Te« 

spondent. 
Sedgwick,  Ch.  J.,  and  Freedman,  J.,  sitting.    Per 

Curiam;  judgment  affirmed,  with  oosts,  and  order 

affirmed,  with  $10  costs. 

J.  Trrdwell  Richards,  resx)ondent,  «.  Jvua  E. 
Tredwell,  appellant.  Decided  June  6, 188^  Ap- 
peal from  order  denying  defendaiit's  motion  to  vacate 
an  order  f orexamination  of  the  defendant  before  trial. 
GFeorge  C.  Coffin,  for  appellant ;  J.  Tiedwell  Rich- 
ards, resiKindent  in  person. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  sitting.  Per  Cu- 
riam ;  order  affirmed,  with  $10  costs. 

Jonas  Phillips,  respondent,  v.  Johk  L.  Tatlo(R,  ap- 
pellant. Decided  Jane  19, 1682.  Appeal  from  judg- 
ment on  verdict,  undea*  the  dii^BClion  of  the  oourL 
Exceptions  ordered  to  be  heard  in  the  first  instanod 
at  general  term. 
Man  &  Parsons,  for  respondent ;  John  A.  Mapes,  for 

appellant. 


PINKERTON  «.   BRUEN.  667 

Btatement  of  the  Case. 

Opinion  by  Arnoux,  J. ;  Sedgwick,  Ch.  J.,  concurred 
in  resalt.  Exceptions  sustained  ;  judgment  vacated ; 
new  trial  ordered,  costs  to  abide  event 

The  People,  ex  rel.  Claba  B.  Wabneb,  appellant, 

V.  Geobge  W.  Pabkeb,  Justice,  &c.,  respondent. 

Decided  June  10,  1882.    Appeal  from  order  quashing 

writ  of  certiorari,  at  special  term. 

A.  B.  Conger,  for  appellant ;  Mr.  Earle,  for  respondr 
ent. 

Sedgwick^  CSh.  J.,  Freedman  and  Amoux  JJ.,  sit- 
ting.   Per  Curiam ;  order  affirmed,  with  costs. 

Silas  H.  Jessup,  et  al.,  respondents,  v.  Jacob  Steu- 
bbb,  appellant.  Decided  August  1,  1882.  Appeal 
from  order  granting  new  trial,  and  setting  aside  ver- 
dict in  favor  of  defendant  upon  motion  at  special 
term. 
Henry  Daily,  Jr.,  for  appellant;  GFeorge  Carpenter 

and  S.  Jones,  for  respondents. 
Opinion  by  Sedgwick,  Ch.  J. ;  Freedman  and  Amoux, 

JJ.,  concurred.    Order  reversed  with  costs. 

CoBNELiA    D.   Eable,    respondent,  v.  William   P. 

Eable,  impleaded,  &;c.,  appellant.    Decided  August 

1,  1882.    Appeal  by  defendant  from  final  judgment. 

Martin  &  Saunders,  for  appellant ;  Glover,  Norwood 
Sweezy  and  Henry  S.  Glover,  for  respondents. 

Sedgwick,  Ch.  J.,  and  Amoux,  J.,  sitting.  Per  Cu- 
riam, judgment  appealed  from  affirmed,  with  costs. 

Allan  Pinkebton,  appellant,  v.  Maby  A.  D.  Bbusn, 
respondent.  Decided  November  6, 1882.  Appeal  from 
an  order  denying  plain tiflPs  motion  for  reference. 
Mr.  Blatchford,   for  appellant ;   Mr.  Gray,  for  res- 
pondent. 

Amoux,  J. — Section  1013  of  the  Code  gives  a  discre- 
tion to  the  court  below  to  grant  or  to  refuse  the  order 


568  POTTER  9.  LUOA& 


Statement  of  the  Case. 


sought,  and  on  this  appeal  we  think  that  the  order  was 
within  the  proper  exercise  of  that  discretion  (Martin 
V.  Windsor  Hotel  Co.,  70  iT.  T.  101). 
Triiax,  J.,  concurred.    Order  afSrmed  with  costs. 

William  Eggbrt,  respondent,  v.  Daniel  B.  Bonnett 
et  al.,  impleaded,  &c.,  appellants.    Decided  Decem- 
ber 4,  1882.    Appeal  from  judgment  on  verdict. 
Charles  W.  Seymour,  for  appellants ;   Joseph  A. 
Shoudy,  for  respondents. 

Opinion  by  Sedgwick,  Ch.  J.  ;  Freedman  and  Rus- 
sell, J  J.,  concurred.    Judgment  affirmed,  with  costs. 

Claudius  E.  Habioht,  respondent,  v.  The  Pybolusitib 
Manqanese  Co.|  appellant.  Decided  December  4, 
1882.  Appeal  from  order  setting  aside  an  inquest 
and  judgment  on  terms. 

L.  B.  Bunnell,  for  appellant;  Broadhead  &  King, 
for  respondent. 

Freedman,  J. — ^The  terms  imposed  consisted  in  the 
requirement  that  the  defendant  should  give  to  the 
plaintiff  a  good  and  sufficient  bond,  with  two  sureties, 
to  pay  plaintiff's  demand,  if  plaintiff  should  succeed 
upon  the  trial.  No  costs  were  imposed.  Upon  the 
case  presented,  the  requirement  was  a  reasonable  one. 
Sedgwick,  Ch.  J.,  and  Bussell,  J.,  concurred.  Order 
affirmed,  with  costs. 

Nathaniel  J.  Potter,  respondent,  v.  Edward  F.  Lu- 
OAS^et  al.,  appellants.    Decided  December  4,  1882. 
Appeal  from  judgment  on  verdict,  and  from  order 
denying  motion  on  the  minutes  for  a  new  trial. 
James  L.  Bishop,  for  appellants;  T.  0.  Campbell, 

for  respondent. 
Opinion  by  Freedman,  J. ;  Sedgwick,  Ch.  J.,  and 

Bnssell,  J.,  concurred.    Judgment  and  order  affirmed, 

witli  costs. 


LEWIS  V.   STEVENB.  66» 


Statement  of  the  Case. 


Adam  Tubkes,  respondent,  v.  Joseph  Beis,  appellant. 

Decided  December  4, 1883.    Appeal  from  judgment. 

George  Behrens,  for  appellant ;  Brown  &  Babe,  for 
respondent. 

Opinion  by  Freedman,  J. ;  Sedgwick,  Ch.  J.,  and 
Bnssell,  J.,  concurred.  Judgment  affirmed,  with 
costs. 

Fbbdebiok  a.  Potts,  appellant,  v.  Isaac  Mayer,  im- 
pleaded, &c.,  respondent.  Decided  December  4, 1882. 
Appeal  from  judgment  and  verdict,  and  from  order 
denying  motion  upon  the  minutes  for  a  new  triaL 
Bichard  S.  I^ewcombe  and  Albert  Gardozo,  for  ap- 
pellant ;  Benj.  F.  Carpenter  and  Payson  Merrill,  for 
respondent. 

Opinion  by  Freedman,  J. ;  Bnssell,  J.,  concurred^ 
Judgment  and  order  affirmed,  with  costs. 

8Q0IBES  L.  Newbebbt,  appellant,  v.  David  Abbaks* 

respondent.     Decided  December  4,  1882.     Appeal 

from  judgment  of  special  term. 

Norris  &  Beach,  for  appellant ;  Abraham  Hershfield^ 
for  respondent. 

Opinion  by  Freedman,  J. ;  Bnssell,  J.,  concurred* 
Judgment  affirmed,  with  costs. 

Fbanois  B.  Lewis,  appellant,  v.  Ahos  E.  Stevens,  sued. 
as  J.  L.  Stevens,  respondent.  Decided  December  4, 
1882.  Appeal  from  order  denying  motion  to  set  aside 
approval  of  bail  on  default,  and  refusing  to  open  the- 
default. 

Opinion  by  Horace  Bnssell,  J. ;  Freedman,  J.,  con- 
curred. Order  below  reversed,  default  set  aside  and 
approval  of  the  bond  vacated,  upon  i>ayment  by  the 
plaintiff  of  ten  dollars  costs  of  motion  below,  and  costs- 
of  appeal. 


560  If  CLAN  •.  BOAKDMAN. 


BtotBDMnt  of  the  One. 


William  H.  Popham,  lespondent,  t;.  The  Twxzrnr- 
THiBD  Stbbbt  B't.  Co.,  impleaded,  &o.j  appellant. 
Decided  Deoember  4, 1882.  Appeal  from  judgment  on 
yerdiot,  and  from  order  denying  motion  for  new  trial 
upon  the  minutes. 

Osborn  Bright^  for  appellant ;  Charles  E.  Crowell, 
for  respondent. 

Sedgwiok,  Ch.  J.,  and  Bussell,  J.,  sitting.  Per  Cu- 
riam.— Judgment  affirmed,  with  oosts,  and  order  ap- 
pealed from  affirmed,  with  $10  oosts. 

WiLUAK    H.    PoPHAM,  appellant,    t;.  Thb    Sixth 
AvicinTB  R.  R.    Co.,  impleaded,  &a,  respondent. 
Decided  December  4,  1882.    Appeal  from  judgment 
that  complaint  be  dismissed  at  trial  term. 
Charles  E.  Crowell  and  Channcey  Shaffer,  for  appel« 

lants ;  D.  M.  Porter,  for  respondent. 
Sedgwick,  Ch.  J.,  and  Russell,  J.,  sitting.    Per  Cu* 

nam. — Judgment  affirmed,  with  costs. 

Elizabeth  Bailey,  respondent,  v.  Ronald  Thoma8» 

appellant.    Decided  December  4^  1882.  Appeal  from 

order  denying  motion  for  reference. 

T.  Gt.  Barry,  for  appellant ;  Gteorge  De  Lacy,  for 
respondent. 

Opinion  Per  Curiam  ;  Sedgwick,  Ch.  J.,  and  Freed- 
man,  J.,  sitting.    Order  affirmed,  with  $10  costs. 

Patbiok  Nolan,  respondent,  9.  Samuel  Boardman, 
appellant.    Decided  December  4,  1882.  Appeal  from 
order  permitting  examination  of  defendant's  books 
of  account. 
Per  Curiam. — Sedgwick,  Ch.  J.,  and  Freedman,  and 

Eu88ell,  JJ.,  sitting.    Order  appealed  from  affirmed, 

with  costs. 
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Statement  of  the  Case. 


The  Mbtbopolitait  Conoebt  Co.,  Limited,  respond- 
ent, V.  Henry  E.  Abbey  et  al.,  appellants.    Decided 
December  4, 1882. 
Freedman  and  Russell,  JJ.,  sitting.    Per  Curiam. — 

The  orders  api)ealed  from  should  be  affirmed,  with 

costs. 

John  A.  McTaggart,  respondent,  v.  Heney  H.  Mob- 
ANGE,  appellant.  Decided  December  4,  1882.  Appeal 
from  order  denying  motion   to  vacate  order  for  de- 
fendant's examination  as  a  judgment  debtor. 
H.  H.  Morange,  appellant  in  person ;  D.  M.  Portef, 

for  respondent. 
Freedman  and  Russell,  J  J.,  sitting.    Per  Curiam. — 

The  order  appealed  from  should  be  affirmed,  with  costs. 

James    Hennessy,   respondent,   v.  The  Greenwich 

Insurance  Co.,  appellant.  Decided  December  4, 1882. 

Appeal  from   judgment  and   from  order  denying 

motion  for  new  trial. 

Flanagan  &  Bright,  for  appellant ;  George  Van 
Slyck,  for  respondent. 

Freedman  and  Russell,  JJ.,  sitting.  Opinion  Per 
Curiam.    Judgment  and  order  affirmed,  with  costs. 

In  the  matter  of  Riohabd  H.  Disosway.    Decided 
December  4,  1882.     Appeal  from  order  on  habeas 
corpus,  discharging  Disosway  from  imprisonment. 
Josiah  Fletcher,  for  executor,  appellant ;  A.  B.  Phil- 
brook,  for  Disosway,  appellant,  a  creditor. 

Sedgwick,  Ch.  J.,  and  Russell,  J.,  sitting.  Per  Cu- 
riam.— We  are  of  opinion,  that  the  order  was  appealable 
under  sections  236  and  1856  of  the  Code  of  Procedure, 
and  that  it  should  be  affirmed  on  the  opinion  below. 
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ABATEMENT. 

The  proyisioDS  of  the  Code  direct- 
ing the  continuance  of  an  action 
by  or  against  the  representatives 
of  a  party  to  the  action  who  has 
died  since  the  commencement 
thereof,  do  not  include  a  case 
where  all  the  parties  are  dead  at 
the  time  of  'the  motion,  and  by 
the  common  law  such  action 
abates.  ffoUman  ▼.  8t,  John, 
806. 

ACTION. 

Bee     Abatembnt;     Bajskb    ahd 
Baitking;  BiBTTiNe  and  Oamiho. 


AGENCY. 

Where  the  owner  of  certain  real 
property  employs  a  real  estate 
agent  to  obtain  a  purchaser 
therefor,  and  such  agent,  acting 
within  the  scope  of  his  authori- 
ty, but  without  said  owner's 
knowledge,  employs  a  broker  for 
that  purpose,  said  broker's  au- 
thority continues  after  the  revo- 
cation of  the  agent's  authori- 
ty and  until  notice  thereof. 
If,  during  such  period,  he  finds 
a  purchaser  for  the  real  estate, 
he  can  recover  his  commissions 
from  the  owner.  Lamtan  v. 
Sinu,  281. 

Authority  o/oMeer  to  Und  oonora- 
Uon,  See  (haU$  v.  Donneu,  46; 
KMmar  v.  Globe  Ins.  Co.,  464. 


AFFIDAVITS  AND  OATHa 

Where  an  agreement  for  arbitration 
requires  that  the  umpire's  ap- 
praisement shall  be  under  oath, 
it  is  sufficient  if  it  show  upon  its 
face  that  an  oatli  was  administer- 
ed within  the  jurisdiction  of  the 
notary,  though  there  be  no  soi* 
licet,  and  the  venue,  etc.,  be  in* 
formal.     Oroiby  v.  JToMt,  146. 

AMENDMENTS. 

1.  On  a  trial  before  a  referee,  plain- 
tiiPs  counsel,  after  the  close  of 
the  case,  discovered  that,  on  the 
testimony,  he  might  have  recov- 
ered a  certain  sum,  with  in- 
terest, in  addition  to  that  cov- 
ered by  the  allegations  and 
prayer  of  the  complain t«  and 
thereupon  in  his  proposed  find- 
ings submitted  at  the  time  of 
the  submission  of  the  case,  he 
requested  the  referee  to  find,  as 
matter  of  law  (the  finding  of 
the  requisite  facts  having  been 
requested),  that  the  plaintiff  was 
entitled  to  judgment  for  a  sum 
which  included  the  amount  cov- 
ered by  the  allegations  and 
prayer  of  the  complaint,  and 
this  additional  amount.  The  ref- 
eree refused  to  find  the  facta 
and  law  as  requested  in  this  re- 
spect, and  plaintiff  exepted.  At 
the  time  of  the  submission  of 
the  case,  plaintiff's  counsel  sub- 
mitted a  orief,  copy  of  whieh 
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was  handed  to  the  defendant's 
counsel.    In  this  brief  he  moved 
to  amend  the  complaint  so  as  to 
conform   to  the  proofs  by  mak- 
ing the  allegations  and  prayer  of 
the  complaint  cover  this  addi- 
tional sum.      It  was  admitted 
that  $823.98  of  this  additional 
sum  was  due  outside  the  matters 
litigated.     The  referee  ruled  that 
the    motion — not    having  been 
orally  made  before  the  case  was 
closed,    and    his  attention  ntit 
haviujr  been  called  to  it  until  he 
came  to  decide  the  case,  and  the 
attention  of  defendant's  counsel 
not  ivaving  been  called   to  the 
motion   until  after  the  decision 
of  the  cause,  dismissing  the  com- 
plaint  with   costs,    and  indeed 
not   until   the  settlement  of  the 
findings,  and  he  not  havinpf  had 
an   opportunity  to   be  heard  in 
it — was  made  too  late,  and  there- 
fore denied  it.     Held,   that,  on 
the  above  grounds,  the  amend- 
ment  should  have  been  allow- 
ed,    upon    condition    that  the 
plaintiff  stipulated  that  defend- 
ants should  recover  their  costs 
in  the  action.    Cocttes  v.  Donnelly 
46. 
2.  Discretion  of  referee  in  denying 
amendment    will    be    reviewed 
on  appeal  and  his  decision  rever- 
sed, when  general  justice  will  be 
promoted  and  future  litigation 
will    be      prevented      thereby. 

lb. 
8.  Where  the  decision  of  a  referee 
upon  a  trial  of  issues  denying  a 
motion  to  amend  is  under  review 
upon  appeal  from  the  judgment 
below,   the  general  term,  on  re- 
viewing his  decision,  may  grant 
the   amendment  upon  the  testi- 
mony on  which  it  should  have 
been  granted  below,  when  its  ef- 
fect on   the  judgment  below  is, 
on  the   conceded   facta,   a  mere 
question  of  law,  and  only  requires 
a  modification  of  the  judgment 
below   in  accordance   with   the 
law   applicable  to  the  conceded 
facts,  and  may  modify  the  judg- 
ment accordingly,  and  affirm  the 


judgment,    aa    modified, 
costs  to  the  respondent.     7^. 
(Jonatruetum  of  order  imponng  terms 
on  amendment    See  Axoetneyer  ▼• 
Hacem£yery  104. 


APPEAL. 

1.  Though  the  license  was  the  only 
consideration  for  the  first  agree- 
ment, the  judgment  requiring 
an  accounting  for  that  period 
must  be  affirmed,  though  the  re- 
issue were  void,  as  the  appeal 
book  shows  that  no  offer,  re- 
quest, or  exception  that  sug- 
gested the  difference,  was  matie 
at  the  special  term,  and  no  mod- 
ification of  the  judgment  was 
asked.  Washlnirn,  cfec,  Oo.  v. 
WiUon,  159. 

2.  Examinations  taken  in  supple- 
mentary proceedings  being  now 
admissible  in  evidence  under  sec- 
tion 24(50  of  the  Code,  as  amend- 
ed, as  an  admission  against  the 
interest  of  the  party  examined, 
and  against  a  defense  he  may  set 
up — the  exclusion  of  such  testi- 
mony in  which  defendant  swore 
he  was  not  a  partner  in  a  certain 
firm,  necessitates  the  reversal  of 
a  judgment  for  defendant  en- 
tered on  dismissal  of  plain tiff^s 
complaint,  even  though  witnesses 
called  by  the  plaintiff  testified 
that  defendant  was  a  partner,  it 
not  being  so  clear  that  no  injury 
was  done  the  plaintiff  by  the  ex- 
clusion of  the  testimony  offered, 
as  that  the  judgment  should 
nevertheless  be  sustained.  Dus- 
enhury  v.    Dusenbury^  205. 

3.  One  of  two  defendants  sued 
jointly  for  negligence,  has  no 
right  of  appeal  from  a  decision 
of  the  trial  judge,  dismissing  the 
the  complaint  as  to  his  co-de- 
fendant. Popham  V.  Ttcenty- 
third  SL  R,  R,  Co.,  229. 

4.  Whether  an  appellate  court  has 
the  power  to  disregard  a  point 
which  clearly  appears  from  th% 
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record  and  is  pressed  upon  the 
appeal,  because  it  was  not  spe- 
cifically made  below,  qtuBre. 
Brandt  v.  Mayor,  293. 

5.  Where  an  appeal  has  been  taken 
to  the  conrt  of  appeals  from  an 
affirmance  of  a  judgment  by  the 
general  term,  the  court  has  no 

Sower  to  order  that  the  money 
eposited  in  lieu  of  an  under^ 
takiug  ou  the  appeal  to  the  gen- 
eral term  shall  take  the  place  of 
the  undertaking  or  deposit  re- 
quired on  appeal  to  the  court  of 
appeals.  The  general  rule  is, 
that  the  deposit  cannot  be 
changed  or  withdrawn;  but 
qu(Bre,  whether,  in  such  case, 
where  the  judgment  has  been 
materially  reduced  by  the  gen- 
eral term,  and,  as  reduced,  affirm- 
ed, the  court  can  order  the  re- 
turn of  a  proportionate  part  of 
the  deposit.  Mclntyre  v.  Strong^ 
299. 

6.  Discretion  of  referee  in  denying 
amendment  will  be  reviewed, 
and  his  decision  reversed,  when 
general  justice  will  be  promoted 
and  future  litigation  will  be  pre- 
vented thereby.  Coates  v.  Don- 
nell,  46. 

7.  Where  the  decision  of  a  ref- 
eree upon  a  trial  of  issues] 
denying  a  motion  to  amend  is 
under  review  upon  appeal  from 
the  judgment  below,  the  general 
term,  on  reviewing  his  decision, 
may  grant  the  amendment  upon 
the  testimony  on  which  it  should 
have  been  granted  below,  when 
its  effect  on  the  judgment  below 
is  on  the  conceded  facts  a  mere 
question  of  law,  and  only  re- 
quires a  modification  of  the  judg- 
ment below  in  accordance  with 
the  law  applicable  to  the  con- 
ceded facts,  and  may  modify 
the  judgment  accordingly,  and 
affirm  the  judgment,  as  modi- 
fied, with  costs  to  the  respond- 
ent.    Ih. 

Amendments — court-  has  no  discre- 
tion to  make  order  allowing  ser- 
vice defective  amended  pleading — 


point  may  he  taien  on  appeal  from 
order^  if  complaint  he  demurra- 
Ue.     See  Praeht  v.  Ritter,  509. 

Exceptions  ordered  to  he  heard  at 
gaural  term — when  computation 
of  terdict  cannot  he  considered 
upon.     See  Amy  v.  Stein^  512. 

When  defendant  claiming  interest  in 
litigate  fund,  not  permitted  to 
appeal  from  judgment  from  which 
plaintiff  and  co-defendant  do  not 
appeal^  without  fling  hond  for 
payment  of  judgment,  etc.,  fund 
not  heing  in  court's  custody.  See 
Quinlan  v.  Russell,  537. 

Costs  not  imposed  on  reversal  for  ex- 
cessive verdict.  See  Lathgley  v. 
Sixth  Ave.  R.  R.  Co.,  542. 

See  Commission  to  Takb  Testi- 
mony. 

APPEA.L  BOOK. 

Settlement  of  case  on  appeal  and 
amendments,  when  motion  for  de- 
nied for  laches;  procedure  in  case 
of  death  of  judge  Itffore  tohom  set- 
tlement was  noticed;  when  case, 
etc.,  deemed  stilled  by  lapse  of  time. 
See  IngersoU  v.  Smith,  522. 

AUBITRA.TION. 

1.  Where  an  agreement  for  arbi- 
trfition  requires  that  the  um- 
pire's appraisement  shall  be  un- 
der oath,  it  is  sufficient  if  it 
show  upon  its  lace  that  an  oath 
was  aaministered  within  the 
jurisdiction  of  the  notary, though 
there  be  no  scilicet,  and  the  ve- 
nue, etc.,  be  informal.  Crosby  v, 
Moses,  146. 

2.  Where  the  property  is  by  agree- 
ment to  be  appraised  at  its  value 
at  private  sale,  it  is  not  neces- 
sary that  the  umpire's  decision 
show  on  its  face  that  it  was  so 
valued,  where  such  fart  appears 
frem  said  decision  and  the  valua- 
tions of  the  two  appraisers  taken 
together.     Ih. 

3.  The  statutes  of  this  State  are 
not  inconsistent  with,  and  do 
not  take  away  or  restrict,  the 
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commoa  law  right  of  arbitration. 
Cutter  y,  Gutter,  470. 

4.  Where  the  parties  have  ap- 
peared before  the  arbitrators  and 
presented  their  claims  and  proofs 
without  objection,  and  an  award 
has  been  made  thereon,  such 
irregularities  as  the  omission  of 
the  Acknowledgment  or  proof  to 
the  written  instniment  of  submis- 
sion, and  the  omission  of  the  ar- 
bitrators to  be  sworn,  the  oath 
not  having  been  waived  by  writ- 
ten consent,  according  to  §  2869, 
Code  Civ.  Pro.,  do  not  affect  the 
award,  and  cannot  be  taken  ad- 
vantage of  by  either  party.    lb, 

5.  An  award,  providing  that  cer- 
tain notes  therein  directed  to  be 
given  by  one  of  the  parties  to 
the  other,  in  settlement  of  the 
claim  involved,  shall  be  **  satis- 
factorily secured,"  is  not  void  for 
indefiniteness.  The  phrase  has  a 
recognized  commercial  significa- 
tion, and  means  that  the  note 
must  be  secured  by  an  indorser 
satisfactory  to  the  payee,  who 
may  not  reject  such  name  except 
upon  good  reason  shown.    lb. 

6.  Only  the  party  prejudiced  is  en- 
titled to  object  to  the  award 
upon  the  gruimd  that  the  arbi- 
trators thereby  exceeded  their 
power  in  relegating  to  one  of  the 
parties  a  portion  of  theii* author- 
ity,    lb, 

ARREST. 

1.  When  the  defendant  is  entitled 
as  a  matter  of  right  to  have  an 
order  of  arrest  vacated,  the  court 
has  not  power  to  impose  as  a 
condition  that  he  stipulate  not 
to  bring  an  action  for  false  im- 
prisonment. Tompkins  v.  Smith, 
113. 

2.  It  is  the  general  rule  that  no  one 
shall,  for  the  same  cause,  be 
twice  vexed,  but  whetlier  the 
second  proceeding  is  vexatious 
is  a  question  of  fact  to  be  deter- 
mined upon  all  the  circumstances. 
Ewart  V.  Schwartz^  890. 

8.  When  an  action  is  commenced 
and  a  S  til  well  warrant  obtained 


and  executed  against  the  defend- 
ant, and  subsequently,  upon  bis 
voluntarily  filing  a  petition  in 
bankruptcy,  such  actiun  is  dis- 
continued and  the  warrant  va- 
cated by  consent,  an  order  of  ar- 
rest obtained  in  a  second  action 
thereafter  brought  for  the  same 
cause,  will  not  be  deemed  vexa- 
tious. The  assignment  which 
fulfills  the  object  of  the  Stilwell 
warrant  would  be  void  against 
the  bankrupt  act,  and  defendant, 
by  his  voluntary  act  in  filing  his 
petition,  deprived  plaintiS  of 
the  benefit  of  the  warrant, 
Townsend  v,  Nebenzahl,  8  Ath, 
K  0.  427,— distinguished,     lb, 

4.  In  an  action  under  the  revised 
statutes  to  recover  mcnieys  lost 
in  gaming,  the  defendant  cannot 
be  arrested,  either  under  the 
statute  or  under  subdivision  2, 
of  section  649,  of  the  Code  Civil 
Procedure.  It  seems,  that  such 
an  action  sounds  neither  in  con- 
tract nor  in  tort,  but  is  wholly 
statutory.  Tompkins  v.  SmiUi^ 
113.  • 

Order  of  arrest  obtained  on  same 
grounds  as  cause  of  action — when 
iotU  not  be  vacated.  See  Bach" 
man  v.  Ooldmark,  549. 

ATTACHMENT. 

Upon  an  application  for  an  attach- 
ment the  undertaking  required 
by  section  740  of  the  Code  of 
Civil  Procedure  must  be  given, 
and  the  judge  has  no  power  to 
accept  a  deposit  of  money  in  lieu 
thereof.     Bate  v.  McDowell,  219. 

.  ATTORNEY  AND  CLIENT. 

1.  Where  an  attorney  is  employed 
to  file  and  prosecute  objections  to 
a  will  to  prevent  its  admission  to 
probate,  his  employment  ceases 
with  the  withdrawal,  by  his 
client^s  consent,  of  the  objec- 
tions, and  the  entry  of  a  decree 
ailmitting  the  will  to  probate, 
and  the  fact  that  under  the  con- 
tract of  employment  he  had 
agreed  to  accept  for  his  services 
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whatever  his  client  saw  fit  to 
give  him,  raises  no  presumption 
that  a  subsequent  employment 
to  obtain  the  revocation  of  such 
probate,  was  made  upon  a  like 
condition.     Tenr^eyv,  B&rger,  11. 

8.  Though  an  attorney  be  employed 
to  conduct  a  certain  proceeding 
as  an  entirety,  he  may,  at  any 
stage,  for  lawful  cause  and  upon 
reasonable  notice,  terminate  the 
relations  between  him  and  his 
client,  and  recover  for  the  ser- 
vices rendered,  no  agreement  in 
that  regard  having  been  made 
by  him.     lb, 

8.  That  the  client,  against  the  at- 
torney's consent,  introduces  into 
the  proceeding,  as  counsel,  one 
against  whom  the  attorney  has 
personal  and  professional  objec- 
tions, and  with  whom  he  is  un- 
willing to  be  associated,  is  law- 
ful cause  for  withdrawal.     lb. 

4.  A  party  to  an  action  is,  prima 
fade^  bound  by«  and  responsible 
for,  the  act  of  his  attorney  in  is- 
suing an  execution  against  the 
person,  void  for  want  of  juris- 
diction to  issue.  Ouilleaume  v. 
Sotoe,  169. 

5.  W.  and  H.,  who  had  recovered 
a  judgment  against  S.,  employed 
plaintiff  to  resist  C.'s  applica- 
tion to  be  relieved  from  the 
judgment,  agreeing  that  he 
**  should  have  one-half  of  the 
judgment  and  should  receive 
one- half  of  the  money  that 
should  thereafter  be  collected 
and  received  thereon."  W.  and 
H.  having  died,  plaintiff  brought 
this  action  against  the  executors 
of  each,  individually,  and  as 
executors,  alleging  that  defend- 
ants received  from  S.,  without 
plaintiff^s  knowledge  or  consent, 
the  amount  of  the  judgment  and 
satisfied  the  judgment  of  re- 
cord; and  claiming  an  account- 
ing. Held,  that  such  agroement 
amounted  to  no  more  than  fixing 

Elaintiff^s  compensation  at  one- 
alf  of  whatever  should  be  col- 
lected on  the  judprment,  and  did 
not  contemplate  that  W.  and  H. 


should  be  prevented  from  col- 
lecting the  judgment  and  satis- 
fyinff  it  ;  that  the  collection  of 
the  judgment  by  the  executors 
of  W.  and  H.  was  an  act  done 
in  their  representative  capacity, 
and  plaintiff  has  his  right  of 
action  to  recover  the  amount  so 
collected;  but  that  plaintiff  does 
not  state  a  cause  of  action  against 
the  defendants  individually,  and 
therefore,  the  motion  to  revive 
the  action  against  the  personal 
representatives  of  defendant 
Whitehouse  was  properly  denied. 
OompUm  V.  WhiUhmsey  208. 

6.  Under  the  Code,  the  costs  in  an 
action  belong  to  the  party  ;  the 
attorney  has  simply  a  lien  for 
the  amount  of  his  compensation, 
whether  measured  by  the  costs 
or  otherwise.  WheaUm  v.  New- 
eombe^  216. 

7.  Upon  settlement  with  his  at- 
torney, a  client  is  justified  in  re- 
lying upon  the  attorney's  word 
as  to  the  amount  collected  on 
the  judgment,  without  doubt  or 
inquiry  as  to  the  accuracy  or 
verity  of  the  statement,     lb. 

8.  That  an  attorney,  upon  a  settle- 
ment with  his  client,  represents 
that  the  sum  recovered  under  a 
judgment,  was  an  amount  equal 
to  the  original  claim  and  in- 
terest, whereas,  including  costs, 
it  was  a  much  larger  sum,  and 
the  client,  believing  and  relying 
upon  such  statement,  accepts 
said  first-named  amount  in  settle- 
ment— furnishes  ground  for  an 
action  of  deceit  against  the  at- 
torney,    lb, 

BANKRUPTCY. 

1.  The  complaint  alleged  that  de- 
fendants as  stock  brokers  pur- 
chased for  plaintiff  certain  stock 
for  which  plaintiff  paid,  and  that, 
two  months  thereafter,  being  in 
pecuniary  difiicvlties  and  intend- 
ing to  fail,  defendants,  without 
authority,  fraudulently  sold  the 
said  stock  and  converted  the 
same  to  their  own  use.    Upon 
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the  above  facto,  there  being  no 
proof  of  fraad,  except  such  as 
was  to  be  inferred  from  the  fact 
that  the  stock  was  sold  im medi- 
ately prior  to  the  failure,  and 
from  the  testimony  of  plaintiff 
that  previous  to  the  purchase  of 
the  stockf  whom  he  contemplat- 
ed removing  his  account  from 
defendants,  he  was  assured  by 
them  of  their  solvency, — Eddy 
that  a  discharge  in  bankruptcy 
was  a  complete  defense.  Hen- 
nequin  r.  Clews  (77  N.  T,  427), 
— followed.  Strafford  v.  Jones^ 
185. 

2.  Section  5105  of  the  U.  S.  bank- 
rupt act  must  be  construed  with 
section  5117,  and  a  creditor 
having  a  cause  of  action  founded 
on  a  debt  created  by  the  fraud 
of  the  bankrupt,  does  not,  by 
proving  his  claim  in  bankruptcy, 
waive  his  right  thereafter  to 
bring  an  acticm  up'in  the  con- 
tract ;  nor  does  section  5107  or 
any  other  provision  of  said  act 
prohibit  such  creditor  from  em- 
bodying in  his  complaint  allega- 
tions of  fraud  under  section  549, 
suhd.  4,  Code  Civ.  Proc^  and 
obtaining  an  order  of  arrest. 
Eicart  V.  SchioarU,  300. 

8.  Section  5106,  of  said  act,  pro- 
viding that  **no  creditor  whose 
debt  is  provable  sliall  be  allowed 
to  prosecute  to  final  judgement 
any  suit  .  .  therefor,  ^^  does 
not  of  its  own  force  forbid  the 
commencement  of  or  stay  an  ac- 
tion of  this  kind.  The  inhibition 
is  upou  the  creditor  personally, 
anrl  does  not  affect  the  validity 
of  his  proceedings.  Moreover, 
the  statute  fixes  no  point  short  of 
final  judgment  beyond  which 
proceedings  shall  not  be  taken. 
Jb. 

4.  It  seemSy  that,  so  far  as  the  bank- 
rupt act  is  concerned,  the  only 
mode  of  enforcing  the  said  pro- 
vision is  by  order  granted  upon 
the  application  of  tlie  bankrupt 
staying  such  suit  or  proceeding. 
lb. 

5.  Upon  a  motion  to  set  aside  an 


order  of  arrest  in  each  an  actioii, 
claimed  to  have  been  obtained 
in  contempt  of  an  order  of  the 
United  States  court,  staying  pro- 
ceedings, etc.,  no  adjudication 
to  that  effect  having  been  made 
by  said  court,  this  court  cannot 
determine  whether  the  plaintifTs 
course  was  in  violation  of  an  or- 
der of  another  court,  so  as  to 
deprive  him  of  what  otherwise 
would  be  a  legal  remedy.     lb. 

6.  An  order  of  the  United  States 
court  by  which  plaintiff  is  en- 
joined and  restrained  from  pro- 
ceeding in  a  certain  action,  and 
which  provides  that  the  same  be 
stayed  to  await  the  determination 
of  the  court  in  bankruptcy,  goes 
no  further  than  to  forbid  the 
plaintiff  from  applying  for  a  par- 
ticular remedy  m  another  court, 
under  threat  of  punishment  in 
case  of  disobedience,  and  does 
not  touch  the  legality  of  the  re- 
medy obtained  or  proceedings 
taken  in  violation  of  the  injunc- 
tion,    lb. 

7.  When  an  action  is  commenced 
and  a  Stilwell  warrant  obtained 
and  executed  against  the  de- 
fendant, and  subsequently,  upon 
his  voluntarily  filing  a  petition 
in  bankruptcy,  such  action  is 
discontinued  and  the  warrant 
vacated  by  consent,  an  order  of 
arrest  obtained  in  a  second  action 
thereafter  brought  for  the  same 
cause,  will  not  be  deemed  vexa- 
tious. The  assignment  which 
fulfills  the  object  of  the  Stilwell 
warrant  would  be  void  against 
the  bankrupt  act,  and  defendant, 
by  his  voluntary  act  in  filing  his 
petition,  deprived  plaintiff  of  the 
benefit  of  the  warrant.     lb. 

BANKS  AND  BANKING. 

1.  The  right  of  action  against  a 
bank  to  recover  moneys  on  de- 
posit, does  not  accrue  until  a 
demand  and  refusal  of  payment 
has  been  made,  and  the  presen- 
tation and  demand  of  payment 
of  the  depositor's  check  by  a 
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wrongful  holder,  the  payee's  iu- 
dorsemt'iit  thereon  being  forged, 
is  not  8uch  a  demand  as  per^cts 
the  depiisitor^b  cause  of  action. 
Bank  of  BritUfi  N,  A.  v.  Mer- 
chanUs'  Bank,  1. 

2.  It  seemSy  that  the  depositor  has 
no  right  of  action  ugaio&t  the 
bank,  basicd  solely  upon  the 
"wrongful  payment  of  his  check 
upou  a  forged  indorsement.     lb. 

8.  A  depositor  is  under  no  obli- 
gation to  examine  his  pass-book 
and  checks,  for  the  purpose  of 
discovering  forgeries.  He  and 
a  right,  as  between  himself  has 
the  bank,  to  rely  upou  the  in 
dorsements  as  genuine.     lb. 

4.  The  plaintiff  made  and  deliv 
ered  his  check  to  the  order  of 
H.,  in  March,  1870,  which  was 
certified  and  subseouently  paid 
upou  the  forged  indorsement  of 
H.,  and  was  thereafter  returned 
as  a  voucher  with  plaintiff's  pass- 
b0i>k  written  up  to  date.  In 
June,  1877,  soon  after  discover 
ing  that  the  indorsement  was  a 
forgery,  plaintiff  tendered  the 
check  and  demanded  psiyment 
of  the  amount  thereof  from  the 
bank,  whicii  whs  refused,  and  in 
November,  1877,  this  action  was 
brought.  liefd,  that  no  cause  of 
action  in  plaintiff's  favor  arose 
uutil  demand  by  him,  and  that 
the  statute  of  limitations  did  not 
affect  this  aciion.     lb. 

6.  The  cashier  of  the  Mastiu  Bank 
arranged  with  defen<lant&  to  ac- 
cept four  drafts,  amounting  to 
$!35,00O,  drawn  on  them  in  the 
firm  name  of  John  J.  Ma^iin  & 
Co.,  payable  to  the  Mast  in  Bank, 
upon  an  agreement,  made  by 
him  on  behalf  of  the  bank  as  a 
condition  of  acceptance,  that 
the  bunk  should  keep  a  cor- 
responding balance  to  its  credit 
with  the  defendants,  which 
the  defendants  shf)uld  hold  and 
have  a  lien  on  as  security  for 
their  liability  as  acceptors,  and 
and  that  defendants  be  kept  in- 
formed of  the  condition  of  the 
bank,  and  should  h;:ive  the  right 


at  any  time  to  charge  the  bank 
with  the  amount  of  the  bills  so 
accepted,  and  take,  appropriate, 
or  apply  the  said  deposits  of  the 
bank,  or  so  much  therof  us  was 
necessary,  to  the  payment  of  the 
liability  of  the  bank  because  of 
such  acceptances.  Ifelti,  that 
the  cashier  had  power  to  make 
the  agreement.  Coates  v.  Ban- 
nell,  4(5. 

6.  The  facts  that  the  bank  was  in 
need  of  funds,  and  its  officers 
were  making  efforts  to  keep  its 
credit  unimpaired  and  to  meet 
all  future  calls  on  it — it  not 
being  supposed  to  be  insolvent, 
and  all  claims  on  it  having  been 
paid  as  they  were  presented — do 
not  bring  ihe  above  agreement 
within  the  operation  of  the  stat- 
ute against  transfers  in  contem- 
plation of  insolvency,     lb. 

7.  Defendants  under  above  agree- 
ment accepted  four  drafts;  two 
fell  due  August  10,  1878,  and 
two  September  9,  1878.  Be- 
tween  25th  and27lh  July,  Mastin 
wrote  defendants,  advising  them 
that  the  bank  would  probably 
suspend,  and  directing  them  to 
protect  their  acceptances  out  of 
it^  funds  in  their  hands.  On 
August  3,  1878,  they  received  a 
telegram  from  Mnstin,  stating 
that  the  bank  had  suspended,  or 
would  suspend;  they  therefore, 
on  that  day,  charged  the  ac- 
ceptances against  the  bank's  bal- 
ance. On  the  same  day,  August 
3,  the  bank  made  a  general  ns- 
signment  for  the  benefit  of  cre- 
ditors. Notice  of  the  assign- 
ment was  received  bv  defend- 
ants  August  5.  This  action 
was  brought  to  recover  the  sum 
against  which  the  acceptances 
were  charged.  Before  the  aciion 
was  brought,  the  defendants 
paid  their  acceptances.  Held. 
that  Ihey  were  entitled  to  set-off 
against  the  plaintiff's  claim  the 
amount  paid  by  them  on  their 
acceptances,  and  were  conse- 
quently entitled  to  judgment 
against  plaintiff,     lb. 
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BBTTING  AND  GAMING. 

In  an  action  under  the  Revised 
Statutes  to  recover  moneys  lost 
in  gaming,  the  defendant  cannot 
be  arrested,  either  under  the  stat- 
ute or  under  subdivision  d  of 
section  549  of  tlio  Code  of  Civil 
PrcMcedure.  It  ieems^  that  such 
an  action  sounds  neither  in  con- 
tract nor  in  tort,  but  is  wholly 
statutory.  Tompkins  ▼.  Smithy 
113. 


BILLS,   NOTES  AND  CHECKS. 

1.  An  award,  providing  that  cer- 
tain notes  therein  directed  to  be 
given  by  one  of  the  parties  to 
the  other,  in  settlement  of  the 
clsim  involved,  shall  be  **  satis- 
factorily secured,**  is  not  void 
for  iudefiniteness.  The  phntse 
has  a  recognized  commercial  sig- 
nification, and  means  that  the 
note  must  be  secured  by  an  in- 
dorser  satisfactory  to  the  payee, 
who  may  not  reject  such  name 
except  upon  gr>od  reason  shown. 
Cutter  V.  Cutter,  470. 

2.  The  right  of  action  against 
a  bank  to  recover  moneys  on 
deposit,  does  not  accrue  until  a 
demand  and  refusal  of  payment 
has  been  made,  and  the  presen- 
tation and  demand  of  payment 
of  the  depositor's  check  by  a 
wrongful  holder,  the  payee's  in- 
dorsement thereon  being  forged, 
is  not  sucli  a  demiind  as  perfects 
the  depositor's  cause  of  action. 
Bank  of  B,  N,  A.  y.  Merchant 
Bank,  1. 

3.  It  seems,  that  the  depositor  has 
no  right  of  action  against  the 
bank,  based  solely  upon  the 
wrongful  payment  of  his  check 
upon  a  forged  indorsement.    lb. 

4.  A  depositor  is  under  no  obli- 
gation to  examine  his  ptiss-book 
and  checks,  for  the  purpose  of 
discovering  forgeries.  He  has  a 
right,  as  between  himself  and 
the  bank,  to  rely  upon  tlie  in- 
dorsements lis  genuine.     lb. 


BIBTH8. 

Btffutrf  of.    See  MaUor  ^ 
Ufyunff,  808. 

BOABD  OF  HEALTH. 
See  New  York  Citt. 

BROESBS. 


Where  the  owner  of  certeinreal 
employs  a  real  estate  agent  to 
obtain  a  purchaser  therefor,  and 
such  agent,  acting  within  the 
scope  of  his  authority,  but  with- 
out said  owner's  knowledge, 
employs  a  broker  for  that  pur- 
pose, said  broker*s  authority 
continues  after  the  revocation  of 
the  agent's  authority  and  until 
notice  thereof.  If,  during  such 
period,  lie  finds  a  purchaser  for 
the  real  estate,  he  can  recover 
his  commissions  from  the  owner. 
Lanuon  v.  8inu,  281. 

Action  by  $toek4froker»  to  reeover 
eommis9ioM  and  moneys  advan* 
cod.     See  Qruman  v.  Smithy  518. 


BUILDING  CONTRACT. 
See  Contracts,  9. 

CERTIORARI. 

1.  The  principles  governing  the 
court  in  the  consideration  of 
matters  brought  before  it  upon 
certiorari,  staled.  Matter  of 
Lauterjung,  308. 

2.  Action  of  Board  of  Health  is  to 
be  reviewed  by  certiorari,     lb, 

CODE  OP  CIVIL  PROCEDURE. 
(New  Code.) 

§  14 188 

§882 218,  459 

§  388 45 

§  388 218 

I  402 886 

403    841 
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414 45,  83fl 

484 610 

511 208 

§548 117 

§549 114,250,  892 

I  640 20 

§781 458 

§788 458 

§5  755-760 807 

§829 511 

§870 103 

§875 102 

§894 119 

§  997 528 

§1241 184 

§  1806 800 

§  1826 ? 800 

§1670 401 

§§2865,  2866 478 

§2b69 474 

§2460 206 

CODE  OF  PROCEDURE. 

(Old  Code.) 

§71 .' 844 

§74 841 

§94 45 

§102... 840 

COMMISSION  TO  TAKE  TESTI- 
MONY. 

The  granting  of  an  of  open  commis- 
sion to  take  testimony  without 
the  State,  under  section  894  of 
the  Code, is  a  matter  of  discretion, 
the  exercise  of  which,  thougi)  it 
may  be  the  subject  of  an  appeal, 
ought  no  to  be  disturbed  unless 
it  is  quite  clear  to  the  appellate 
court  ttiat  the  discretion  was  un- 
wisely exercised.  Where  the 
action  charged  fraud,  and  the 
witnesses  sought  to  be  examined 
are  stated  to  be  unwillin&r  wit- 
nesses  from  having  long-conti- 
nued business  relations  with  de- 
fendant's firm,  the  judge  at  spe- 
cial term  is  justified  in  granting 
the  order,  though  such  relations 
have  terminated,  and  defendants 
deny  knowledge  of  any  facts 
which  would  render  the  witnes- 
ses reluctant.    Joties  Y.  Hayty  lis. 


CONDITIONS  SUBSEQUENT 
AND  PRECEDENT. 

See  Contracts  ;  Lbasb,  6» 


CONSIDERATION. 
See  Contracts  ;  Rblbabb. 

CONSTITUTIONAL  LAW. 

1.  A  railroad  corporation  is  not 
liable  for  consequential  damages 
caused  by  acts  authorized  by  the 
legislature  and  necessary  to  the 
exercise  of  its  franchise,  the  con- 
sequences of  which  said  acts  les- 
sen the  yalue  of  the  property  of 
others,  provided  it  use  due  care 
and  skill  in  the  exercise  of  such 
authority,  and  in  the  perform- 
ance of  such  acts.  The  burden 
of  proving  neglect  in  this  respect 
is  upon  the  party  seeking  re- 
dress. Cogsmll  V.  N.  T.^  N.  H. 
AH.  R,  R.  Co.,  81. 

A  provisiiin  in  an  act  of  the  legis- 
lature authorizing  a  railroad  cor- 
poration, organized  under  the 
laws  of  another  State,  to  enter 
upon,  and  run  '  its  cars  and 
engines  over  the  road  of  a  com- 
pany organized  and  in  operation 
under  the  laws  of  this  State,  and 
to  take,  transport  and  convey 
persons  and  property  upon  the 
said  road,  &c.,  by  implication 
authorizes  the  erection  and  main- 
tenance of  necesbJiry  engine- 
houses,  &c.,  ns  incident  to  the 
use  of  the  franchise  (^ranted  ; 
and  said  foreign  company  is  not 
confined  to  ihe  use  of  such  ap- 
purtenant structures  and  con- 
veniences as  the  domestic  com- 
pany employs  for  the  purpose 
of  aiding  the  running.     lb. 

3.  The  above  principles  applied  to 
facts  shiiwiug  that  the  value  of 
plaintiff^s  premises  was  materi- 
ally lessened  and  that  her  dwell- 
ing-house was  and  for  a  long 
time  had  been  uncomfortable  and 
unhealthy  for  habitation,  by  rea- 
son of  the  noise,  smoke,  cinders. 
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^.,  coming  from  an  engine- 
house  erected  and  maintained  by 
defendant  adjacent  to  plaintifF^s 
said  d welling- lioiise  ;  and  the 
court  hehl^  that  defendant  was 
not  liable  for  audi  damage,  and 
that  an  injunction  would  not  go 
against  the  acts  complained  of. 
Caro  f).  Metropolitan  R.  R.  Co. 
(46  Super.  Ct.  188),  distin- 
guished,    lb. 

4.  Section  7J5,  Charter  1823,  N.  Y. 
Citv.  stMtutc  is  not  unconstitu- 
tionul,  I  hough  the  effect  of  it 
may  b-?  to  compel  the  water- 
taker  to  bear  the  expense  of  put- 
ting in  the  meter,  when  he  is 
using  no  more  water  than  is 
covprcd  by  the  ordinary  rate, 
which  in  any  event  he  must  pay. 
Hill  V.  Thompson  J  481. 

5.  Law 8  and  ordinances  relating  to 
the  comfort,  health,  convenience, 
good  order  and  general  welfare 
of  the  inhabitants,  known  as  po- 
lice laws,  though  they  may 
disturb  the  enjoyment  of  in- 
dividual rigitts,  and  make  no 
provision  for  compensation,  are 
not  on  that  ground  unconstitu- 
tional.    Ih, 


CONSTRUCTION. 

Agreement  by  client  that  attorney 
**  should  have  one-half  tfthejiidg- 
meut  and  should  revive  one-half 
of  the  money  tliat  should  thereafter 
be  ctdlected  and  receive' f-  thereon.^'* 
See  Gompton  v.  WhiteJiouse,  208. 

U.  fS.  Bankrupt  Act.  See  Etoart 
V.  Schwartz,  390. 

Acts  in  relation  to  mamtftcturing 
corf }orat  ions,  liafnlity  of  trustees 
and  stockholders.  See  Mclntyre  v. 
Strong,  127  ;  Vernon  v.  Palmer, 
231. 

Acts    in    regard  to  telegraph  com- 
panies.    See    Williams   v.    West. 
Un.  Tel  Co.,  849. 

Order  imposing  conditions  on  amend- 
ment. See  JJavemeyer  v.  JTave- 
meyer,  104. 

Limitation  of  action  for  causing 
death,    provisions    of  Code    Civ. 


Proe.     Sec  Watmm  y.  42nd  81., 

Ac.  R.  R.  Co.,  44. 
Statute  of  descents.     See   BmanuA 

V.  Ennie,  480. 
Policy  maHne  insurance.   See  Chad- 

sey  ▼.  Ouion,  207. 
Limitation  of  actions,  provisions  of 

Code  Civ.  Proe.     See   Greene  v. 

N.  T.  Cent.,  dsc.  R.  R.  Co.,  838. 
Acts  relating  to  '*  annexed  district,^* 

N.    r.    City.     See  Richards  v. 

Mayor,  315. 
Acts  relating  to  Croton  water,  N.  71 

City.  See  Hill  v.  Thompson,  481. 
WiU  containing  apparently  eonfUet' 

ing  clauses.     See  2'emple  v.  Satn- 

mis,  824. 

See  Contracts;  Dsed;  Defi- 
nitions. 

CONTEMPT. 

The  receiver  of  the  assets  of  a  co- 
partnership, appointed  in  an  ac- 
tion for  dissolution,  accounting, 
etc.,  paid  to  the  defendant's 
attorney  on  recovery  of  judg- 
ment, a  certain  sum  on  account 
thereof,  out  of  the  assets  in  his 
hands,  and  afterwards,  on  a  new 
trial,  plaintiff  recovered  judg- 
ment directing  the  repayment 
of  said  sum  by  defeuQHnt  to 
the  receiver,  and  by  the  re-  . 
ceiver  to  plaintiff,  and  that 
plaintiff  have  execution  for  the 
full  amount  of  his  judgment, 
which  included  said  sum  received 
by  defendant.  Held,  that  the 
payment  of  said  sum  by  defend- 
ant to  the  receiver  could  not  be 
enforced  by  contempt  proceed- 
ings, under  subdivision  3  of 
section  14  and  subdivision  2  and 
4  of  section  1241  of  the  Code  of 
Civil  Procedure.  Further  held, 
— it  appearing  that  said  sum  was 
not  actually  received  by  defend- 
ant, but  was  expended  by  his 
attorney  for  disbursements  in  the 
action, — that  the  denial  of  the 
motion,  if  made  in  the  exercise 
of  discretion,  should  not  be  dis- 
turbed. Schidte  V.  Anderson^ 
138. 

When  this  court  will  not  take  eogni- 
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(Bonee  of  ailleged  eorUempt  of  order 
of  another  court.  See  Eteart  v. 
Schwartz,  890. 

CONTRACTS. 

1.  The  slightest  consideration  is 
sufficient  to  support  the  most 
onerous  obligation,  and  impeach- 
ment of  consideration  can  be  ex- 
tended only  to  fraud,  mistake, 
illegality,  or  non-performance  on 
the  part  of  the  promisee.  Dar- 
row  V.  Walker,  6. 

2.  Mutual  promises  between  par- 
tics,  by  which  it  is  agreed  that 
defendants  shall  assist  m  procur- 
ing a  loan  upon  certain  premises 
of  plaintiff,  and  that  the  amount 
so  obtained,  after  satisfying  cer- 
tain liens,  shall  be  applied  to  the 
payment  of  notes  of  plaintiff^s 
husband  held  by  defendant,  fur- 
nish a  sufficient  consideration  for 
each  other,  and  the  rendition  and 
acceptance  of  the  services  would 
be  a  sufficient  consideration  to  up- 
hold plaintiff^s  promise,  though 
tiie  promises  had  not  been  mutual 
from  the  start.     lb. 

8.  Wiiere,  in  such  case,  the  ser- 
vices iiave  been  rendered,  and 
the  application  upon  the  indebt- 
edness of  plaintiff's  husband  ac- 
tually made  by  defendants,  pur- 
suant to  a  claim  of  right  under 
the  agreement,  and  a  settlement 
had  with  plaintiff,  under  which, 
with  full  knowledge  of  the  facts, 
slie  accepted  a  check  for  the 
balance  in  her  favor,  and  certain 
receipts,  in  settlement  of  the 
question  in  controversy — plain- 
tiff cannot  thereafter  disaffirm 
the  settlement,  ekher  upon  the 
ground  of  inadequacy  of  consid- 
eration, or  that  the  assignment 
was  not  in  writing.     lb. 

4.  Plaintiff  bought  at  auction  of 
defendant  five  hundred  tons  of 
coul  under  terms  of  sale  requir- 
ing a  deposit  of  fifty  cents  per 
ton,  and  providing  tliat  the 
coal  should  be  taken  during 
October,  1876,  and  that,  if 
not  so  taken,  the  company 
might  **at  their  option  at  any 


time  thereafter  discontinue  far- 
ther deliveries  and  retain  the 
fifty  cents  per  ton  deposited  on 
the  day  of  sale."  Defendant 
made  deliveries,  for  cash,  up  to 
February  following,  when  plain- 
tiff demanded  the  balance  of  the 
coal,  claiming  a  credit  of  $250, 
the  amount  of  the  deposit.  De- 
livery was  refused,  and  plaintiff 
brought  this  action  to  recover 
the  said  sum.  Held,  that  though 
removal  in  October  was  a  condi- 
tion precedent,  yet,  defendant 
having  made  subsequent  deliv- 
eries and  having  failed,  on  its 
refusal  to  deliver  balance,  to 
claim  a  forfeiture,  whatever 
right  of  forfeiture  it  may  have 
had  was  thereby  waived.  But, 
it  seeme,  that  there  was  no  such 
right;  that  the  deposit  was  to 
secure  defendant  against  loss  by 
fall  in  price,  and  was  a  severable 
and  not  a  gross  sum;  and  that 
in  no  event  could  defendant 
retain  more  than  fifty  cents  for 
each  ton  undelivered.  Gray  v. 
Del,  L.  d  W.  R.  H.  Co.,  121. 

Plaintiffs  and  defendant  en- 
tered into  an  agreement  in  writ- 
ing, providing  that  defendant 
should  continue  to  manufacture 
mattings  at  their  factory  at  Al- 
lepy,  and  forward  to  plaintiffs 
exclusively,  or  as  they  migiit 
otherwise  direct,  by  way  of 
Calcutta  to  New  York,  plain- 
tiffs to  assume  the  ^^  respon- 
sibility^' of  the  ^oods  at  and 
from  Calcutta,  ana  of  their  sale 
in  New  York,  and  to  keep,  or 
cause  to  be  kept,  banker^s  credit 
in  Calcutta  sufficient  to  pay  in 
advance  for  the  matting  there  as 
sent  forward  from  the  factory, 
according  to  invoice  price  (to  be 
ascertained  by  a  factory  account), 
besides  freight,  insurance,  &c., 
to  Calcutta,  **  the  matting  to  be 
sent  forward  for  the  joint  account 
both  in  profit  and  loss  of  the  par- 
ties, half  and  half  to  each  party." 
Plaintiffs  arranged  with  A.  &  B. 
to  place  the  credits  in  Calcutta, 
and   for   this,   agreed  that  A.  & 
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B.  should  have  one- fourth  of  the 
profits  under  the  contract,  and 
appointed  them  agents  for  the 
sale  of  tlie  matting  in  Mew  York, 
authorizing  them  to  retain  such 
proportion  out  of  the.  proceeds. 
Bddt  in  an  action  for  an  ac- 
counting. &c.,  that  as  between 
the  parties,  it  is  immaterial 
whether  or  not  the  contract  con- 
stituted a  partnership;  that  us 
to  them,  the  profits,  of  which 
defendant  was  entitled  to  one- 
half,  consisted  of  the  difference 
between  the  proceeds  of  salea  in 
New  York,  and  the  sum  of  the 
invoice  price,  expense^  to  Calcut- 
ta and  New  York,  and  expenses 
of  sale,  if  any  there  were ;  that 
plaintiffs  were  bound  to  piaee 
credits  in  Calcutta  at  their  per 
soohI  expense,  and  therefore  the 
proportion  allowed  A.  A  B. 
should  not  be  charged  to  ''joint 
account/*  Further  hM^  that 
under  such  a  contract,  there  was 
no  good-will  to  be  disposed  of 
for  the  benefit  of  the  parties. 
Daw  V.  Darragh^  188. 

6.  Plaintiff  and  defendant  entered 
into  two  written  contracts ;  by  the 
first,  plaintiff  licensed  defend- 
ant to  make  a  certain  invention 
patented  by  liim,  for  which  de- 
fendant agreed  to  pav  royalties; 
by  the  second,  defendant* was  to 
continue  to  pay  the  royalties  and 
to  do  other  specified  things,  in 
consideration  of  all  which  plain- 
tiff continued  ihe  license  and 
made  other  convenants  uncon- 
nected therewith.  Hdd^  in  an 
action  for  an  accounting  for  roy- 
alties during  the  period  of  the 
two  contracts,  that  though  the 
re-issued  patent  for  the  use  of 
whicii  they  were  to  be  paid,  was 
void,  defendant  must  account 
for  the  whole  period;  that  the 
plaintiff^s  covenants  could  not 
DC  applied  distributively  to  de- 
fendant's obligations,  as  the  con- 
sideration to  plaintiff  for  his 
promises  was  the  promises  gen- 
erally of  defendant.  Wcuh- 
lurr^  dtc,  Co,  v.  WiUan^  159. 


8. 


.  Plaintiff  and  defendant  entered 
into  a  written  contract  wherebj 
defendant  allowed  plaintiff  to 
place  advertisements  in  iu  cart 
for  two  years  ending  December 
80,  1878,   plaintiff  to  pay  |10O 
monthly.     After  the  first  term 
plaintiff  continued   to  put    ad- 
vertisement in  said  cars,  defend- 
ant stating  as  to  compensation, 
**  Let  it  go  on  at  the  same  rate.** 
No  other  agreement  was  made. 
On  March   21,   1881,  defendant 
notified  plaintiff  that  the  adver- 
tisements must  be   removed  on 
May  1,    following,    which    not 
being  done,  defendant  removed 
them.      It  appeared   that  when 
the  original  contract  was  made, 
plaintiff  stated  that  his  busiuesa 
was  to  obtain  contracts  to  put 
advertisements  in  the  carK,  and 
that  a  privilege  from  defendant 
for  one  year  only  would   be  of 
no  use  to  him.     The  complaint 
charged  that  on  December  80, 
1882,   a  new  agreement  for  two 
years    was    entered    into,   and 
claimed  damages  for  its  breach. 
HM^    on  appeal  from  decision 
of  single  judge,  the  court  con- 
sidering only  the  facts,  that  the 
privilege  was  rightfully  termi- 
nated by  defendant.     RnsaELL, 
J.,    dissenting,   Beld,   that   the 
contract  was  analogous  to  the 
letting  of  a  chattel,   tlint  not- 
withstanding plaintiff's  statement 
at  the  time  of  making  the  original 
agreement,  the  contract,   at  the 
time    plaintiff's  advertisements 
were  wrongfully  removed,  must 
be  deemed  to  have  been  from 
year  to  year.     Choie  r.  Seoond 
Ave.  R.  R.  Co,.  220. 

Plaintiff  sold  to  defendant  by 
written  contract  '*  one  hundred 
tons  of  pig  iron,  to  be  siiippod 
by  sail  m  December,  1879,  or 
January,  1880,  at  seller's  option, 
and  to  be  delivered  ex  ship  in 
New  York,"  etc.  On  February 
2,  1880,  plaintiff  notified  de- 
fendants that  the  iron  so  sold 
had  been  shipped  by  sailing 
vessel  from  Qreat  Britain  to  New 
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York.  Od  February  14,  he  no- 
tified them  that  this  was  a  mis- 
take, and  offered  '  to  deliver  to 
defendants  iron  by  steamship 
then  discharging  in  New  York 
or  iron  to  be  shipped  by  sailing 
vessel  in  February,  to  which 
defendant  replied  verbally:  '*I 
do  not  want  the  iron  now,  the 
later  shipment  will  suit  me  bet- 
ter." Plaintiff  answered,  **That 
fixes  it.'^  Upon  the  arrival  of 
the  iron   shipped  in  February, 

Slaintiff  tendered  the  same  to 
efendants,  who  refused  it. 
HM^  that  plaintiff  could  not  re- 
cover for  breach  of  contract; 
that  the  conversation  between 
the  parties  in  February  did  not 
constitute  a  valid  eztenaion  of 
time  for  the  performance  of  the 
contract  by  plaintiff,  as  it  must 
be  held  that  the  time  for  per- 
formance had  passed  and  there 
was  no  contract  in  existence; 
that  it  could  not  operate  as  a 
new  contract,  the  agreement 
not  being  in  writing  and  there 
being  no  new  consideration  to 
support  it.  Further  held,  that 
to  prove  waiver  of  performance, 
the  burden  of  proof  was  upon 
plaintiff  to  show  that  at  the  time 
of  the  said  conversation,  he 
could  have  delivered  a  December 
or  January  shipment.  SHI  v. 
Blake,  253. 
9.  The  specifications  referred  to  in 
a  building  contract  contained  a 
clause  providing  tliat  the  differ- 
ent parts  of  the  work  should  be 
finished  at  such  times,  and  an 
many  workmen  employed  there- 
on, as  should  be  approved  by 
the  architect,  and  that,  if  in  the 
opinion  of  the  superintendent  it 
was  not  proceedea  with  at  a  rate 
which  would  ensure  its  com- 
pletion by  the  time  specified  in 
the  contract,  he  should  be  fully 
authorized  to  cause  the  same  to 
be  executed  as  he  might  deem 
advisable.  The  body  of  the 
contract  contained  a  clause: 
*^  Should  the  contractor  at  any 
time  during  the  progress  of  said 


works  refuse  or  neglect  to  sup- 
ply a  sufficiency  of  materials  or 
workmen,  the  owner  shall  have 
the  power  to  provide  materials 
and  workmen  after  three  days' 
notice  in  writing  being  given  to 
finish  the  said  works."  In  an 
action  to  recover  the  amount  duo 
under  the  contract  up  to  the  time 
plaintiff  was  compelled  to  leave 
the  work  by  defendant,  and  for 
damages  for  not  being  allowed 
to  complete  the  same,  the  defense 
being  that  the  superintendent 
caused  the  work  to  be  finished 
by  others  than  the  plaintiff,  un- 
der the  obove  clause  in  the  spe- 
cifications,— Held,  that  both  the 
above  clauses  should  be  con- 
strued together,  and  that  the 
contractor  was  entitled  to  the 
three  days'  notice  in  writing, 
and  an  opportunty  to  proceed 
in  conformity  therewith.  Matt 
V.  Bennett,  801. 

10.  Aleo  held,  that  if  a  breach  in 
that  regard  by  defendant  were- 
proven,  plaintiff,  to  recover, 
need  not  produce  any  ceriificate 
which  under  the  contract  was  to 
be  procured  at  a  time  which 
would  have  been  subsequent  to> 
the  breach.     lb, 

11.  Also  held,  that  as  the  contract 
was  made  by  the  testator  for 
himself,  his  executors,  etc.,  if 
defendant,  when  executor,  made 
default,  the  estate  is  liable.  lb, 

12.  Where  the  various  lawful  and 
unlawful  provisions  in  a  con- 
tract are  so  intimately  connected 
as  to  constitute  a  single  and 
entire  scheme,  it  cannot  be  up- 
held in  part  and  rejected  in  part. 
The  whole  agreement  must  be 
rejected.  WUliaimy.  West  Uh, 
TeL  Co.,  849. 

Agreemsnte  between  attorney  and 
dient.  See  Tenney  v.  Berger^ 
11;  Omptony.  Whitehotise,  208. 

Oantraet  to  tnanu/aeture  machine — 
breach  of — metieure  of  damages. 
See  JT.  7,  Smelting  Co.  v.  Lteb, 
508. 

CotUr€ust  for  delivery  of  google  and 
payment  by  tnitaUmetUe-'-payment 
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far  each  imtaUment  condUUm  pre- 
cedent  to  next  delivery — yihat  eon- 
etUutee  reedmon  hy  vendee — what 
neeeeaary  to  eatue  of  action  for 
non 'delivery.  See  Sherman  ▼. 
Bolmee,  584. 

CONVERSION. 

Convereion  wiU  not  lie  when  ehaUele 
have  been  allowed  to  be  inter- 
mingled with  fyroperty  of  another 
sold  on  execution.  See  Duke  v. 
WeUh,  617. 

Datnagee  in  aetimiM  for  convereion. 
Individual  offers  to  eell^  not  mea- 
eure  of  See  Weld  v.  BeiUy,  531. 

CONVEYANCE     TO    HINDER, 
&c.,  CREDITORS. 

Agreement  by  bank  to  he«p  balance  in 
another  bank  upon  which  the  latter 
ie  to  have  a  licfi,  when  not  deemed 
within  provisions  of  act.  See 
Coates  V.  DonneU^  46. 

Assignment  in  fraud  of  creditors^ 
jury  may  consider  nature  of  con- 
sideration, if  promissory  notes, 
that  holders  cannot  recffper  except 
upon  partifig  with  new  cojtsidera- 
tion.     See  Duke  v.    Welsh,  517. 

Trausfer  hy  husband  to  wife  with 
inUnt  to  protect  as  against  future 
creditors  —effect  of' — insolvency  at 
tioic  of  gift. — Bequest  to  direct 
a  verdict  for  defendant  on  this 
ground  properly  denied. — Judges 
charge,  construction  of  See  Weld 
Y.  Reilly,  531. 

CORPORATIONS. 

1.  Section  37  of  chapter  611  of 
Laws  of  1875,  is  to  be  read  sub- 
ject ta  section  35,  and  conse- 
quently the  liability  of  stock- 
holders of  limited  liability  com- 
panies formed  thereunder  for 
debts  of  the  corporation,  the 
capital  stock  not  being  paid  in, 
is  limited  to  debts  **to  be 
paid  within  two  years  from  the 
time  the  debt  is  contracted." 
Mclntyrey.  Strong,  127. 

2.  In  case  of  a  lease  to  the  corpora- 
tion  for  a  term  of  years,    one 


who  If  a  stockholder  at  the  tim« 
of  the  deliTery  of  the  lease  is 
liable  for  the  rent  payable  there- 
under within  two  years  from  the 
time  of  the  ezecation  of  the  lease 
and  the  delivery  of  the  premises. 
lb. 
8.  A  trustee  of  a  corporation,  or- 
ganized under  the  act  of  1848, 
who  is  in  office  when  the  com- 
pany makes  default  in  filing  its 
annual  statutory  report,  is  liable 
under  section  12,  for  a  debt  of 
the  corporation  contracted  dur- 
ing the  continuance  of  his  office 
and  of  the  default,  although  it 
be  not  payable  till  after  he  has 
ceased  to  be  a  trustee.  Vernon 
V.  Palmer,  331. 

4.  A  debt  is  contracted  within  the 
meaning  of  the  statute  when,  in 
consideration  of  value  received 
under  the  contract,  bv  the  cor- 
poration,  a  payment  is  to  be 
made,  whether  at  once  or  at  a 
future  period,     lb. 

5.  A  failure  to  indorse  a  reference 
to  the  statute  on  the  summons, 
is  cured,  if  it  be  a  defect,  by  the 
trustee^s  appearance  and  answer 
without  objection.     lb. 

6.  The  amendment  of  section  12  of 
said  act,  in  1875,  did  not  re- 
lieve corporations  theretofore  or- 
ganized under  the  act.  from  the 
obligation  of  filing  annually  the 
statutory  report.     lb. 

7.  There  are  two  phases  of  ultra 
vires;  one  where  the  public  is 
concerned — as  when  the  act  is 
in  violation  of  a  peremptory- 
statute,  or  rule  of  law ;  the  other, 
where  only  the  corporate  body 
and  its  stockholders,  or  it  and 
its  stockholders  and  third  per- 
sons dealing  with  it  and  through 
it  with  them,  are  concerned — as 
when  the  act  is  contrary  to  a 
directory  statute.  Williams  v. 
West.  Un.  Tel.  Co.,  349. 

8.  If  the  act  complained  of  falls 
within  the  second  phase,  a  ju- 
dicial discretion  exists  to  grant 
or  refuse  the  rigid  enforcement 
of  a  directory  statute,  according 
as  good  faith  and  the  circum- 
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stances  of  the  case  require.  The 
plaintiff  must  have  a  standing  in 
equity  to  be  heard  and  his  posi- 
tion must  commend  him  to  the 
conscience  of  the  court.  If  the 
acts  falls  within  the  first  phase, 
the  oourt  will  proceed  for  the 
sake  of  the  public,  irrespective 
of  the  parties,  and  equity  will 
follow  the  law  and  is  peremptory. 
lb. 

9.  The  declaration  by  a  corporation 
of  this  State  of  a  dividend  pay- 
able in  stock  of  profits  already 
invested  in  the  acquisition  of 
property,  or  the  improvement  of 
property  already  on  hand  or 
otherwise,  for  the  benefit  of  the 
company,  falls  within  the  first 
phase.  The  issue  of  certificates 
representing  such  stock  dividend 
also  falls  within  it.     Ih. 

10.  Under  the  laws  of  this  State  a 
telegraph  company  may  issue 
stock  for  the  purchase  of  the 
property,  etc.,  of  any  tclegi-aph 
company,  organized  under  the 
laws  of  this  or  any  other  State, 
upon  complying  with  certain 
statutory  provisions.     lb. 

11.  An  officer  made  certain  repre- 
sentations to  a  dealer  with  the 
corporation,  in  its  office,  the 
officer  and  dealer  being  engaged 
in  business  of  the  corporation, 
and  the  representations  having 
reference  to  its  business,  and  be- 
ing designed  to  produce  an  act 
by  the  dealer  beneficial  to  the 
corporation,  and  the  dealer  did 
the  net  which  was  subsequently 
accepted  by  and  acted  on  by  the 
corporation.  Held,  tliat  there 
yf  as  prima  facie  evidence  (there 
being  no  other  proof  as  to  the 
extent  of  tlie  officer's  authority) 
of  authority  in  the  officer  to  bind 
the  corporation  by  his  represen- 
tations. Kiiauer  v.  Gl€i)e,  <&c. 
Ins.  Co.,  454. 

Power  of  easJiier  to  mfike  agreement 
in  behalf  of  bank.  See  Goates  v. 
Donnelly  46. 

One  who  owns  almost  all  the  stock  of 
a  corporation  and  is  the  sole  di- 
rector of  its  affairs,  may  through 
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the  corporation   be  guilty  qf  a 

breach  of  covenant  made  by  him 

personaUy.     See  MaeJnnnon  Pen 

Co.  Y.  Fountain  Ink   Co.^  44d. 

See  CoiTSTiTUTioNAL  Law;   Mas- 

TBB  AND  SsBYAITT;   NbO- 
LIGBNCB. 

COSTS  AND  ALLOWANCES. 

1.  Where  the  court  at  general  term 
reversed  the  judgment  in  favor 
of  plaintiffs,  with  costs  to  de- 
fendant to  abide  the  event,  and 
subsequently,  and  before  the 
new  trial,  defendant  obtained 
leave  to  amend  his  answer  upon 
**  payment  of  costs  of  the  action 
to  the  present  time,  noi  includ- 
ing allowance,  "—^sW,  that  such 
order  does  not  deprive  defendant 
of  his  contingent  right  to  costs 
under  the  decision  of  the  appeal, 
nor  is  it  to  be  construed  as  de- 
priving him  of  the  accrued  costs 
of  the  action  to  the  date  of  the 
order,  in  case  he  is  successful 
therein;  that  the  order  contem- 
plated only  a  compensation  to 
the  plaintiff  for  the  amendment, 
to  be  measured  by  the  taxable 
costs  to  tiie  time  of  its  entry. 
Eavemeyer  v.  Hnvemeyer,  104. 

2.  It  seems,  that  the  court  grant- 
ing such  an  order  is  at  liberty 
and  has  the  power  to  put  its  own 
construction  thereon.     lb. 

3.  Where  a  ret:eiver  in  supplemen- 
tary proceedings,  in  consequence 
of  disclosures  upon  the  examina- 
tion, was  propf^  y  authorized  to 
bring  suit  to  set  aside  a  certain 
absolute  conveyance  of  real  es- 
tate by  the  jiuigment-debtor  to  a 
third  party,  und  an  instrument 
executed  by  said  third  party  de- 
claring that  he  held  the  premises 
in  trust  (1)  for  the  payment  of 
all  debts  contracted  for  or  on 
account  of  the  premises,  except 
mortgage  liens,  and  (2)  for  the 
benefit  of  the  judgment  debtor 
and  one  Blesson;  and  on  the 
trial  it  appeared  that  by  secret 
arrangement  the  declaration  of 
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See  JIT.  71  Bmdting  Co.  v.  LeO>y 

508. 
Indhidnal  offers  to  M  not  meature 

of  damages  in   eonversun^.     See 

Weld  V.  HeiUy,  681. 
Bule  a»toin  cane  of  permmal  injury 

— to/ien  deemed  exceseive — costs  not 

imposed  on  reversal  for  excessive 

verdict,     Hee    Langley   v.    Hiseth 

As>enue  R.  R,  Co,,  542. 


DEATH,   ACTION  FOR    CAUS- 

ING. 

An  action  for  damages  for  personal 
injuiies  caused  by  negligence, 
which  accrued  prior  to  Septem- 
ber 1,  1877,  and  as  to  which  the 

.  former  limitation  of  one  year  had 
not  at  that  time  expired,  does 
not  fall  within  the  exceptions  to 
section  414,  Code  of  Civil  Pro 
.  cedure,  and  by  the  operation  of 
the  repealing  act  and  subdivis- 
ion 6,  section  388,  Code  of  Civil 
Procedure,  the  action  may  be 
brought  within  three  years  from 
the  time  the  same  accrued. 
Watson  V.  Forty-second  8t,y  dbc, 
R  R,   Co,,  44. 

Jfot   enough    that  plaintiff  proves 
facts  equally  consistent  wish  negli- 
gence or  care  on  part  (^defendant. 
See  MuUer  ▼.  /Second  Ave.  R,  R, 
Co,,  546. 

DEBT. 

A  debt  is  contracted  within  the 
meaning  of  the  statute  in  regard 
to  trustee^s  liability,  when, 
in  consideration  of  value  receiv- 
ed under  the  contract,  by  the 
corponition  a  payment  is  to  be 
made,  whether  at  once  or  at 
a  future  period.  Vernon  v. 
Palmer,  281. 

DECEIT. 

That  an  attorney  on  a  settle- 
ment with  his  client,  represents 
that  the  sum  recovered  under 
a  judgment  was  an  amount 
equal  to  the  original  claim  and 


interest,  whereas  including  costs 
it  was  a  much  larger,  sum  and 
the  client,  believing  and  relying 
upon  such  statement,  accepts 
said  first  named  amount  in 
settlement — furnishes  ground  for 
an  action  of  deceit  against  the 
attorney.  Wheaton  v.  Newcombe^ 
215. 

DEED. 

1.  Where,  in  one  of  the  earlier 
deeds  in  plaintiff's  chain  of  title, 
the  premises  in  question  are 
erroneously  described  as  begin- 
ning and  ending  at  a  point  on 
the  westerly  side  of  Second 
avenue,  fifty  feet  ten  inches  from 
the  south-easterly  corner  of 
Seoond  avenue  and  One-hundred- 
and-eleventh  street,  &c.,  the 
error  being  the  use  of  the  word 
*  *  south  -easterly, "  for  ' '  south- 
westerly," there  being  nothing 
else  in  the  deed  which  tends  to 
fix  the  location,  defendant  should 
not  be  compelled  to  accept  a 
deed  of  the  premises  and  pay  the 
purchase- price,  under  a  contract 
for  the  sale  and  purchase  of  the 
same.  Bookman  v.  Kurtman, 
178. 

2.  The  rule,  that  a  grant  is  to  be, — 
construed  as  conveying  the 
land  to  the  center  of  the  road 
forming  one  of  its  boundaries, 
unless  there  be  words  of  exclu- 
sion, is  not  inflexible,  and  is 
controlled  by  the  intent  of  the 
parties.   Ta^  e.  Keteltfis,  241. 

8.  Where  the  starting-point  in  the 
description  is  ''at  the  southerly 
side  of  the  road,"  which  road 
belongs  to  the  grantor,  the  return 
line  running  ''along  said  road,*' 
in  the  absence  of  other  evi- 
dence of  intent,  such  road  is 
thereby  excluded.  Ih. 

4.  It  will  also  be  deemed  the 
the  intent  of  the  parties  to  ex- 
clude the  road,  where  the  start- 
ing-point ia  "at  a  road,"  &c., 
"  twelve  feet  from  the  easterly 
corner "  of  adjacent  land,  there- 
tofore conveyed  by  deed  between 
the  same  parties,  which  excludes 
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trust  wu  Dot  recorded  for  a  loog 
time,  and  was  kept  from  the 
knowledfre  of  the  uosecured 
creditors;  that  the  apparent 
▼alue  of  the  property  largely  ex> 
ceeded  the  record  liens;  and  that 
Blesson  disawoved  all  interest 
therein, — Hell^  in  view  of  the 
conduct  of  the  judgment-debtor 
defendant,  that  though  the  de- 
claration of  truat  be  upheld  and 
the  complaint  dismissed,  defend- 
ants should  not  be  awarded  an 
allowance  in  addition  to  taxable 
costs,  it  appearing  that  the  ad- 
verse result  was  due  largely  to 
the  inadequacy  of  the  property 
to  meet  the  claims  upon  it,  which 
claims  could  only  be  ascertained 
by  suit.  Further  held^  that  as 
plaintift  sought  to  enforce  a 
claim  of  only  $900  against  the 
judgment  debtor's  equity  of 
redemption,  there  was  no  basis 
for  an  allowance  of  $2,000,  in 
any  event.  Baldwin  ▼.  Heardon, 
160. 

4.  When  an  action  has  been  no- 
ticed for  trial,  the  party  finally 
prevailing,  either  at  the  trial  or 
on  special  motion  for  want  of 
prosecution,  is  entitled  to  costs 
for  all  proceedings  after  notice 
of  trial,  and  the  usual  term  costs, 
not  exceeding  five,  though  the 
notice  of  trial  was  not  given  by 
him,  but  by  his  opponent.  Till- 
spaugh  V.  Dick  (8  How.  Pr. 
88),  distinguished.  Andrews  v. 
SehniUler,  173. 

5.  Under  the  Code,  the  costs  in  an 
action  belong  to  the  party ;  the 
attorney  has  simply  a  lien  for 
the  amount  of  his  compensation, 
whether  measured  by  the  costs 
or  otherwise.  Whecian  v.  Ifew- 
eombe^  215. 

When  defendant  not  relieved  from 
eo$U  by  payment  after  suit  brought. 
See  Moffatt  v.  Benderton,  449. 

Stay  of  proceedings  for  non-payment 
costs  of  former  action.  See 
Thompson  v.  BureheiUy  587. 

Costs  not  imposed  on  reversal  for  ex- 
cessive verdiet.  See  Langley  v. 
Siesth  Ave.  B.  B.  Oc^  542. 


COUNTER-CLAIM. 
Sea  Landlord  andTbhabt. 

COURTS. 

Upon  a  motion  to  set  aside  an 
order  of  arrest  in  an  action, 
claimed  to  have  been  obtained 
in  contempt  of  an  order  of  the 
United  States  court,  staying 
proceedings,  etc.,  no  adjudica- 
tion to  that  effect  having  been 
made  by  said  court,  this  court 
cannot  determine  whether  the 
plaintiff^s  course  was  in  violation 
of  an  order  of  another  court,  so 
as  to  deprive  him  of  what  other- 
wise would  be  a  legal  remedy. 
Bwart  V.  JSehwarta,  890. 

Power  of  general  term  to  vacate  or 
resettle  judgment  entered  on  order 
of  former  general  term  where  it 
does  not  conform  to  order — when 
such  power  will  not  be  exercised. 
See  Caro  v.  Metr.  By.  Co.^  545. 

Judgment  entered  on  order  ofgeneT' 
al  term — no  notice  entry  necessary 
— special  term  cannot  determine 
whether  judgment  expresses  intent 
of  court.  See  Caro  v.  Kleoated 
By.  Co.,  544. 

COVENANTS. 

SsB  Contracts,  6 ;  Dbbds  ;  Lbabb  ; 
Pttblic  Policy;  Specifio 
Pebformakcb,  2. 

DAMAGES. 

To  charge  a  principal  with  exem- 
plary damages  for  the  wrongful 
act  of  his  servant,  it  must  ap- 
pear either  that  be  authorized 
the  commission  of  the  wrong, 
or  participated  therein,  or  rati- 
fied it,  or  that  he  had  notice  of 
the  bad  habits  of  the  servant,  or 
that  he  left  an  inexperienced 
servant  without  supervision,  etc. 
Murphy  V.  Cent.  Park,  itc.  B.  B, 
Co.,  96. 

Contract  to  manufacture  moMns — 
breach  of -—measure  of  damages. 
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See  N,  F.  SmtUing  Co.  v.  Leib^ 

508. 
Individval  offers  to  $eU  not  fnsawre 

of  damages  in    eontersion.     See 

Weld  V.  IteiUy,  631. 
^ule  as  to  in  ease  of  persoTuU  injury 

— wfien  deemed  exoessite — coets  not 

imposed  on  reversal  for  excessive 

verdict,     8ee    Langley    v.    tiisAh 

Avenue  JL  IL  Co,,  542. 

• 

DEATH,   ACTION  FOR    CAUS- 

ING. 

An  action  for  damages  for  personal 
injuiies  caused  by  negligence, 
which  accrued  prior  to  Septem- 
ber 1,  1877,  ana  as  to  which  the 

.  former  limitatioD  of  one  year  had 
not  at  that  time  expired,  does 
not  fall  within  the  exceptions  to 
section  414,  Code  of  Civil  Pro 
.  cedure,  and  by  the  operation  of 
the  repealing  act  and  subdivis- 
ion 5,  section  388,  Code  of  Civil 
Procedure,  the  action  may  be 
brought  within  tinee  years  from 
the  time  the  same  accrued. 
Watson  V.  Forty-second  St,,  dbc. 
jB.  R,   Co.,  44. 

Not   enough    that  plaintiff  proves 
facts  equally  consistent  wish  negli- 
gence or  care  on  part  ofd^endant. 
See  MuUer  v.  Second  Ave.  B.  R. 
Co.,  540. 

DEBT. 

A  debt  is  contracted  within  the 
meaning  of  the  statute  in  regard 
to  trustee^s  liability,  when, 
in  consideration  of  value  receiv- 
ed under  the  contract,  by  the 
corporation  a  payment  is  to  be 
made,  whether  at  once  or  at 
a  future  period.  Vernon  v. 
Pahner,  281. 

DECEIT. 

That  an  attorney  on  a  settle- 
ment with  his  client,  represents 
that  the  sum  recovered  under 
a  judgment  was  an  amount 
equal  to  the  original  claim  and 


interest,  whereas  including  costs 
it  was  a  much  larger,  sum  and 
the  client,  believing  and  relying 
upon  such  statement,  accepts 
said  first  named  amount  in 
settlement — furnishes  ground  for 
an  action  of  deceit  against  the 
attorney.  Wheaton  v.  Neweombe, 
215. 

DEED. 

1.  Where,  in  one  of  the  earlier 
deeds  in  plaintiff's  chain  of  title, 
the  premises  in  question  are 
erroneously  described  as  begin- 
ning and  ending  at  a  point  on 
the  westerly  side  of  Second 
avenue,  fifty  feet  ten  inches  from 
the  south-easterly  corner  of 
Seoond  avenue  and  One-hundred- 
and-eleventh  street,  &c.,  the 
error  being  the  use  of  the  word 
**  south-easterly,"  for  ** south- 
westerly," there  being  nothing 
else  in  the  deed  which  tends  to 
fix  the  location,  defendant  should 
not  be  compelled  to  accept  a 
deed  of  the  premises  and  pay  the 
purchase- price,  under  a  contract 
for  the  sale  and  purchase  of  the 
same.  Bookman  v.  Kureman, 
178. 

2.  The  rule,  that  a  grant  is  to  be, — 
construed  as  conveying  the 
land  to  the  center  of  the  road 
forming  one  of  its  boundaries, 
unless  there  be  words  of  exclu- 
sion, is  not  inflexible,  and  is 
controlled  by  the  intent  of  tha 
parties.   Tag  v.  KeteUtis,  241. 

8.  Where  the  starting-point  in  the 
description  is  **at  the  southerly 
side  of  the  road,"  which  road 
belongs  to  the  grantor,  the  return 
line  running  ** along  said  road," 
in  the  ab^noe  of  other  evi- 
dence of  intent,  such  road  is 
thereby  excluded.  Ih. 

4.  It  will  also  be  deemed  the 
the  intent  of  the  parties  to  ex- 
clude the  road,  where  the  start- 
ing-point is  *'at  a  road,"  Ac., 
**  twelve  feet  from  the  easterly 
corner  "  of  adjacent  land,  there- 
tofore conveyed  by  deed  between 
the  same  parties,  which  excludes 
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•aid  road,  the  corner  referred  to 
being  on  the  side  of  the  road, 
and  thence  '^alon^said  road,**&c. 
In  such  a  case  it  is  additional 
evidence  oT  an  intent  to  exclude 
the  road,  that  the  grantee  accepts 
a  deed  granting  him  a  right  of 
way  over  it;  that  the  grantor, 
owning  land  accessible  in  no 
other  way  than  over  such  road, 
does  not  reserve  u  right  of  way ; 
and  that  the  number  of  acres 
mentioned  in  the  deed,  and  the 
consideration  at  the  rate  per  acre 
therein  specified,  and  also  a  map 
annexed  to  the  deed,— all  coin- 
cide with  this  theory.  lb. 

5.  The  grantor,  owning  the  lands 
under  water  on  the  side  of  the 
pier,  an  easement  therein  to  a 
reasonable  distance  will  pass  to 
the  grantee,  wliere  the  the  grant 
is  of  the  pier  and  appurtenances, 
and  the  effect  of  deed  on  subse- 
quent purchaser  of  the  adjoining 
land  under  water,  will  be  that 
the  first  deed  being  recorded, 
the  latter  is  subject  to  the  ease- 
ment thereby  created.  Knicker- 
bocker lee  Co.  ▼.  42<i  St.,  dtc,  R.  R. 
Co.  489. 

6.  Covenants  running  with  the 
land  to  be  performed  by  a  com- 
mon grantor,  when  so  required, 
in  a  prescribed  manner,  will  have 
this  effect  on  subsequent  gran- 
tes: — that  the  performance  of 
the  couvenants  by  a  grantee  of  a 
portion  of  the  land  in  which 
there  is  an  easement  in  favor  of 
a  gnintee  of  another  portion, 
may  have  the  effect  of  destroying 
the  easement.  It  will  have  such 
effect  when  the  grantor  has  a 
legal  interest  in  the  performance 
of  the  covenant,  and  requires 
performance  in  the  prescribed 
manner.  But  when  a  munici- 
pal corporation  is  .the  grantor 
of  the  common  grantor,  and  its 
only  interest  is  that  of  performing 
public  duty,  the  requirement  for 
the  performance  of  the  covenants 
must  be  in  the  discharge  of  its 
public  duty,  and  in  conformity 
with  the  covenants  or  the  re- 


qnirements  of  an  sathoriied 
proTement.   i& 

DEFINITIONS. 


'' SaltirfatioTUy  Mcured,'^    Bee  (M» 

Ur  V.  CuUer,  470. 
^^  Aneutor,'*'^  in  HatuU  of  detemiJUm 

See  Emanud  v.  Enrw^  480. 
^^  Incompotibifity^^  in  offieet.     See 

ReiUy  ▼.  Mayor,  274. 

DELIVERY. 
See  Gift. 

DEMAND. 

Money$  on  dcpotit  in  hank — demand 
neeeamtry  to  perfect  action  for — 
uhat  euffieient.  See  Bank  B.  N, 
Am.  y.  Mer(^nCe  Banky  1. 


DEMURRER. 
See  PiiKADiNa. 

DESCENT. 

1.  Section  15  of  the  statute  of  de- 
scents (1  R.  8.  758), — providing 
that  in  case  an  inheritance  came 
to  an  intestate  by  descent,  devise 
or  gift  of  one  of  his  ancestors, 
all  those  not  of  the  blood  of  such 
ancestor  shall  be  excluded  from 
the  inheritance, — refers  to  the 
immediate  ancestor  from  whom 
the  intestate  received  the  in- 
heritance, and  not  a  remote  an- 
cestor who  was  the  original  source 
of  title.  Emanuel  v.  Enni$y 
480. 

2.  The  term  ancestor,  when  used 
with  reference  to  the  descent  of 
real  property,  embraces  colla- 
terals as  well  as  lincals  through 
whom  an  inheritance  is  derived. 
lb. 

8.  M.  died  intestate,  unmarried 
and  without  issue,  leaving  him 
surviving  certain  bn>thers  and 
half-brothers.  At  the  time  of 
his  decease  he  was  seized  of 
certain  real  property,  which  he 
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had  taken  by  deioeiit  from  a  de- 
ceased brother  of  the  whole 
blood,  who  had  taken  the  pro- 
perty by  descent  from  their 
motiier,  the  father  being  the 
common  ancestor,  and  the  half- 
brothers  children  of  a  second 
wife.  Hdd^  that  on  the  death 
of  M.  the  half-brothers  were  en- 
titled to  share  equally  in  such 
property  with  the  brothers  of 
the  whole  blood.  Wheeler  o. 
Olutterbuck  (62  N.  T.  67),  fol- 
lowed,   lb, 

DESCRIPTION. 
See  Dbbd. 

DEVISE. 
See  Wills. 

DISCONTINUANCE. 

Plaintiff  is  not  entitled  to  discon- 
tinue, as  of  course,  on  payment 
of  costs,  after  verdict  by  jury  or 
decision  by  the  court.  From 
the  time  a  determination  has  been 
reached,  defendant's  right  to  en- 
ter the  formal  judgment  or  decree 
becomes  superior.  Learned  ▼. 
TUlotmn,  16. 

DISCRETION. 

Afnendment  of  eomvlatjU — decision 
<lf  referee  at  to^  when  revietoed  by 
general  term.  See  Coatee  v.  Don- 
neU,  46. 

Oommisnon  to  take  testimony — dis- 
cretion aa  to  granting y  when  and 
hoto  reviewed.  See  Jones  v.  Hoyt^ 
118. 

Denial  of  motion  to  compel  receiver 
to  pay  money — when  not  disturbed 
on  appeal.  See  8chuUe  v.  Ander- 
son, 183. 

DIVIDEND. 

See  CORPOBATION. 


DURESS. 

A  release  from  liability  for  false 
imprisonment,  executed  by  one 
in  actual  custody  under  a  vc^id 
process,  and  upon  a' statement  of 
the  deputy  sheriff  that  unless  he 
signed  it  he  would  have  to  stay 
in  jail  a  long  time,  is  void  for 
duress,  and  is  not  a  bar  to  an 
action  for  fnlsc  imprisonment, 
such  facts  appearing  therein. 
GuiUeaume  v.  Bowe,  169. 

EASEAIENTS. 
See  Debd. 

ELECTION. 

Ooeenajtts  in  lease,  when  election  ^ 
tween  deemed  made.  See  Johns- 
ton  V.  Bates,  180. 

EMINENT  DOMAIN. 
See  Constitutional  Law. 


EQUITY. 

Pwrehase  of  real  property  toith  joint 
funds  of  plaintiff  and  another — 
when  does  not  inure  to  benefit  of 
such  other  person.  Equitable  lien — 
when  does  not  exist  in  favor  of 
said  other  person  for  moneys  laid 
out  by  him  on  such  property.  See 
Schmidt  v.  Schmidt,  520. 


See   Injunction  ;  Specific 
formancb;  Vekdict. 

EVIDENCE. 


1.  Examinations  tnken  in  supple- 
mentary proceedings  being  now 
admissible  in  evidence  under 
section  2460  of  the  Code,  as 
amended,  as  an  admission  against 
the  interest  of  the  party  exam- 
ined, and  agninst  a  defense  he 
may  set  up,  the  exclusion  of  such 
testimony  in  which  defendant 
swore  he  was  not  a  partner  in  a 
certain    firm,     necessitates    the 
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revenal  of  a  judgment  for  de- 
fendant entered  on  dismissal  of 
plaintiff's  com  plaint, even  though 
witnesses  called  by  the  plaintiff 
testified  that  defendant  was  a 
partner,  it  not  being  so  clear 
that  no  injury  was  done  the 
plaintiff  by  the  exclusion  of  tiie 
testimony  offered,  as  that  the 
judgment  should  nevertheless  be 
sustained.  Dutenimry  v.  Diuen- 
bury,  205. 

8.  The  testimony  of  a  collector  to 
whom  they  were  given,  showing 
that  after  the  use  of  diligence 
only  a  small  portion  of  cer- 
tain accounts  had  been  paid, 
such  testimony  consisting  of  an 
account  of  failure  to  get  replies 
from  some,  a  denial  of  liability 
from  others,  further  promises 
from  others,  which  were  not 
kept,  etc.,  is  not  proof  of  the 
falsity  of  representations  that  the 
accounts  were  good,  Ac, ;  and 
the  declarations  of  the  parties  to 
the  collector,  are  not  evidence 
against  the  defendants,  of  the 
truth  of  the  matters  declared. 
McCallv.  Proal,  403. 

8.  The  presumption  as  to  the  exe- 
cution of  a  lease  afforded  by  the 
date  of  the  instrument,  is  over- 
thrown by  thf  certificate  of 
acknowledgment  before  the  sub 
scribing  witness,  at  a  later  date. 
Mclntyre  v.  Strong,  127. 

4.  Where  there  ia  an  action  pending 
to  foreclose  certain  mechanics' 
liens  upon  the  amount  due 
plaintiff  on  the  contract,  in  which 
action  the  parties  to  this  action 
were  also  included, — Held,  that 
the  testimony  of  a  witness  in 
said  lien  action  coiild  properly 
be  read  on  the  trial  of  this  action 
upon  due  proof  of  his  death. 
Hall  V.  Bennett,  802. 

6.  That  a  scaffold  gives  way  is 
prima  facie  evidence  of  negli- 
gence. Muiyhy  V.  Cent.  Park, 
dr.,  R.  H.  Co.,\^. 

6.  Pay-rolls  signed  by  a  party  are 
evidence  against  him.  Reilly  v. 
Mayor,  274. 

Where  testimony  of  deceased  plain- 


tiff given  en  former  trial  u  read 
on  second  trial,  defendant  may 
contradict,  correct  and  supplement 
the  same  as  to  all  thtit  took  placs 
at  the  interview  in  question  ;  e.  g., 
he  may  testify  that  receipts  pfined 
between  him  and  the  deceased. 
See  BMins  v.  PuUes^  510. 

Where  parol  evidence  admissible  to 
explain  and  apply  single  phrase  in 
letter.  See  MiteheU  v.  JarreU^ 
527. 

Damages  in  anions  for  eontersion^ 
individual  offers  to  sell  not  admis- 
sihle.     See  Weld  v.  BeiUy,  531. 

EXAMINATION  BEFORE 
TRIAL. 

One  who  has  by  failure  to  answer 
made  default  in  an  action,  cun- 
not,  under  section  870,  Code  of 
Civil  Procedure,  be  examined 
before  trial  us  a  party,  in  behalf 
of  plaintiff  and  against  his  co- 
defendant;  his  examination  can 
only  be  taken,  like  that  of  other 
witnesses,  for  special  and  suffi- 
cient cause.  Sharpy.  Hviehineon^ 
101. 

EXECUTION. 

A  party  to  an  action  is,  prima  facie, 
bound  by,  and  responsible  for, 
the  act  of  his  attorney  in  issuing 
an  execution  against  the  person, 
void  for  want  of  jurisdiction  to 
issue.     OuUleaume  v.  Jlowe^  169. 

EXECUTORS  AND  ADMIN- 
ISTRATORS. 

Where  the  contract  was  made  by 
the  testator  for  himself,  his  ex- 
ecutors, etc.,  if  defendant  when 
executor  make  default,  the  estate 
is   liable^     Hall  v.  Bennett,  301. 

See  LiMrTATiON  of  Actions; 
Trusts  and  Tbustbbs. 


FALSE  IMPRISONMENT. 

1.  When  the  defendant  is  entitled 
as  u  matter  of  right  to  have  an 
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order  of  arrest  vftcated,  the 
court  has  not  power  to  impose 
as  a  condition  that  be  stipulate 
not  to  bring  an  action  for  false 
imprisonment.  Tomkinsv.  Smithy 

113. 
d.  A  release  from  liability  for 
false  imprisonment,  executed  by 
one  in  actual  custody  under  a 
void  process,  and  upon  a  state- 
ment of  the  deputy  sheriff  that 
unless  he  signed  it  he  would 
have  to  stay  in  jail  a  long  time, 
is  void  for  duress,  and  is  not  a 
bar  to  an  action  for  false  im- 
prisonment, such  facts  appear- 
ing therein.  ChtiUeaume  v,  Rowe^ 
169. 

FALSE  REPKB8ENTATI0NS. 

1.  In  an  action  for  damages  from 
false  representations,  whereby  it 
was  alleged  plaintiff  was  induced 
to  advance  a  certain  sum  in  re- 
turn for  an  assi<;nment  of  divers 
book  accounts,  together  with  h 
note  of  the  defendant  Proal  of 
the  same  amount,  the  alleged 
representation  being  *'  that  said 
accounts  were  perfectly  good  " 
and  '*  could  and  would  be  col- 
lected in  time  to  pay  said  note 
before  it  became  due ;"  and  the 
proof  being  that  the  defendant 
Proal  stated  that  the  ncconnts 
were  good,  giving  his  reasons 
for  so  believing,  and  that  the 
defendant  Proal  went  over  the 
accounts  one  by  one  with  plain 
tiff,  stating  each  man  to  be  good, 
except  some  few  as  to  whom  he 
gave  no  opinion, — Ueld^  that 
defendants  were  entitled  to  a 
charge  that  defendant  Proal  did 
not,  as  matter  of  fact,  state  that 
all  the  accounts  were  good ;  1, 
because  an  allegation  that  an  ac- 
count was  represented  to  be 
good,  is  not  supported  by  proof 
of  a  representation  that  the  per- 
son charged  by  the  account  is 
good;  2,  because  he  made  no 
representations  whatever,  as  to 
many  of  the  accounts.  Me  Call  v. 
Proal^  403. 


2.  It  $eem$j  that  the  representa- 
tions alleged  are  merely  express- 
ions of  oponion;  but  if  an  action 
thereon  can  be  maintained,  it  is 
only  on  the  theory,  that  they 
related  to  the  actual  indebted- 
ness and  pecuniary  solvency,  at 
the  time  of  the  representations, 
of  the  persons  charged.  lb. 
8.  The  testimony  of  a  collector 
to  whom  they  were  given,  show- 
ing that  after  the  use  of  dili- 
gence only  a  small  portion  of 
said  accounts  had  been-  paid, 
such  testimony  consisting  of  an 
account  of  failure  to  get  replies 
from  some,  a  denial  of  liability 
from  others,  further  promises 
from  others,  which  were  not 
kept,  etc.,  is  not  proof  of  tho 
falsity  of  such  representations; 
and  the  declarations  of  the  par- 
ties to  the  collector,  are  not  evi- 
dence against  the  defendants,  of 
the  truth  of  the  matters  declared. 
lb, 

4.  Upon  the  maturity  of  the  above 
note,  plaintiff  surrendered  it 
and  accepted  a  new  one  for  the 
same  sura,  less  the  amount  of 
the  collections  maile  on  the  ac- 
counts, and  repeated  said  trans- 
action at  the  maturity  of  the  new 
note.  Held,  that  thereby  plain- 
tiff waived  anv  cause  of  action 
in  tort  which  he  may  have  had 
upon  the  alleged  false  represen- 
tations, lb. 

Sbb  Fraud,  4;  Insuraivcb 
(Life). 

FICTITIOUS  NAMES. 

A  note  made  in  a  transaction  isola- 
ted and  separate  from  the  gene- 
ral business  carried  on  under  a 
name  the  use  of  which  is  prohibi- 
ted by  a  statute,  does  nf)t  fall 
within  the  purview  of  the  act; 
and  the  fact  that  the  transaction 
was  carried  on  in  such  name, 
and  the  payee  of  tiie  note  was 
designated  by  such  name,  consti- 
tutes no  defense.  Pollard  v, 
Brady,  476. 
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FORECLOSURE. 

One  who  holds,  as  truBtee,  the  le- 
gal title  to  lands,  subject  to  a 
mortgtige.  cannot  indiTidually 
acquire  an  interest  therein  by 
taking  un  Hssignment  of  the  bid 
of  the  nurchaser  on  furecloeure 
sale  under  said  mortgage  and  a 
deed  from  the  referee.  Until 
the  ante  to  the  original  purchaser 
is  consummated  by  payment  and 
delivery  of  the  deed,  the  disa- 
bility of  the  trustee  to  take  title 
individually  is  absolute.  That 
the  trustee  was  duly  made  a 
party  to  the  foreclosure,  together 
with  the  eestuii  qve  tnuU  who 
were  represented  by  guardian, 
and  thai  the  mortgagee  was  the 
purchaser  at  the  sale,  does  not 
affect  the  case.  Tools  e.  McKier- 
na/if  168. 

FORFEITURE. 

Deposit  to  secure  delioeriee  under  eon- 
trcLCt — disposition  of.  See  Oray 
▼.  D.,  L.  db  W.  R.  R,  Co.,  121. 

FORMER  ACTION  PENDING. 
See  LiKSy  8. 

FRANCHISE. 
See  Railroad  CoMPAiasa. 

FRAUD. 

1.  A  complaint  which  alleges  de- 
fendant's lack  of  title;  his  hope- 
less insolvency  at  and  since  the 
time  of  making  the  contract; 
that  defendant  concealed  his 
want  of  title  with  fraudulent  in- 
tent, *'  knowing  that  he  could 
not  convey  to  plaintiff  said  pre- 
mises as  agreed  in  the  contract;^' 
that  plaintiff  was  ignorant  of  de- 
fendant's lack  of  title,  &c.,  con- 
tains sufficient  allegations  of 
fraud  to  justify  rescission  of  a 
contract  for  the  purchase  of  real 


estate,  and  to  support  a  reooTery 
of  damages  to  the  amoant  paid 
on  the  contract  and  for  searching 
title,  &c. ;  this,  though  defend- 
ant be  not  actually  in  default 
under  the  contract.  It  makes 
no  difference  whether  the  fraud 
consisted  in  positive  representa- 
tions, or  concealment  of  things 
the  vendor  was  bound  to  dis- 
close. The  vendor  in  an  exe- 
cutory contract  for  the  sale  of 
land,  in  the  absence  of  expreas 
statements  to  the  contrary,  re- 
presents and  warrants  that  he  is 
the  owner  of  the  property. 
Innsss  V.  WiUis,  188. 

2.  The  effect  of  the  enactment  of 
subdivision  4,  of  section  549, 
Code  of  Civil  Procedure,  is  that 
a  cause  of  action  on  contract 
fraudulently  contracted  is,  for 
the  purpose  of  pleadings  and  re- 
medies, an  action  on  the  case, 
having  the  contract  as  one  only 
of  its  facts.  The  fraud  is  a  ne- 
cessary element;  therefore,  the 
allegations  showing  it  cannot  be 
striken  out  on  motion  as  redun- 
dant and  irrelevunt  to  the  cause 
of  action  on  contract  which 
would  be  left.  Howe  v.  Patter' 
son,  249. 

8.  It  seems,  that  whether  or  not 
fraud  be  sufficiently  alleged,  is  a 
question  to  be  raised  by  demur- 
rer.    3, 

4.  In  case  of  a  sale  of  stock  by  one 
as  agent  for  the  owner,  where 
no  relations  of  trust  and  con- 
fidence exist  between  the  pur- 
chaser and  such  agent,  the  latter 
is  not  bound  to  reveal  to  the 
purchaser  the  fact  of  his  interest 
in  the  event  of  a  sale;  and  an 
assurance  by  him  that  the  stock 
could  not  be  had  below  a  cer- 
tain figure,  which  the  purchaser 
forthwith  paid  therefor,  though 
false,  is  not  actionable,  being  a 
representation  as  to  value  or 
price  which  is  covered  by  the 
rule  of  caveat  emptor.  JfcMiUan 
V.  Arthur,  424. 

Discharge  in  bankruptcy — when  de* 
fense  to  action  for  fraud.     See 
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Stratford  ▼.   Jo7ie%^  185,    Evoart 
y.  Schwartz,  890. 

See  Falsb  Rbprbsbntations. 


GIFT. 

It  18  «  sufficieDt  delivery  of  a  horse 
as  a  gift  by  the  husband  to  his 
wife,  to  say  in  her  immediate 
presence,  in  response  to  a  re- 
quest tliat  he  give  iier  the  animal. 
**I  will  give  her  to  you ;  she  shall 
be  yours,"  both  parties  at  the 
time,  beinff  in  the  stable  imme- 
diately beside  the  animal,  and 
the  circumstances  surrounding 
the  transactions  showing  that 
the  language  used  was  intended 
to  cburacterizc  a  present  act. 
Armitage  v.  Mace,  107. 


GOOD  WILL. 
See  Contracts,  5. 

HUSBAND  AND  WIFE. 

A  wife  may  take  title  to  a  chattel 
by  gift  from  her  husband.  Ar- 
milage  v.  Miice,  107. 

INFANTS. 

One  who  was  furnished  with  board 
and  lodging,  wniie  she  was  an 
infant,  upon  the  sule  and  express 
request  of  her  general  guardian, 
who  had  means  to  pay  therefor, 
cannot  be  held  liuble  for  the 
same,  though  the  bill  for  such 
board  and  lodging  never  was 
paid  and  the  guardian  upon  his 
accounting  did  not  charge  the 
estate  therewith.  The  authori- 
ties reviewed,  and  Atchison  v. 
Bruff  (50  Barb.  381)  disap- 
proved.    Byan  v.  BoUz,  152. 

INJUNCTION. 

1.  Where  plaintiff  asks  an  in- 
junction to  restrain  defendant 
from    trespassing  on   land,     in 


which  the  plaintiff  has  a  certain 
interest,  by  doing  certain  things 
which  he  has  no  right  to  do  i\f^ 
between  the  parties,  and  which 
are  prejudicial  to  that  interest, 
his  prayer  will  not  be  denied  by 
reason  of  tlie  fact  that  he  him- 
self is,  so  to  speak,  a  trespasser, 
as  to  the  defendant's  certaia 
other  interests  in  the  same  lands, 
by  doing  certain  things  which, 
as  between  the  parties,  he  has 
no  right  to-  do,  and  which  are 
prejudicial  to  tlie  defendant's  in- 
terest; but  on  granting  the  in- 
junction pmyed  for  he  will  also 
be  enjoined;  and  if  his  trespass 
be  in  whole  or  in  part  the  erec- 
tion of  structures,  he  will  be  re- 
quired to  remove  them.  Knicker- 
bocker Ice  Co.  V.  Forty 'Second  St,, 
dbc.  R.  R    Co.,  489. 

2.  An  .order  of  the  United  States 
court  by  which  plaintiff  is  en- 
joined Jind  restrained  from  pro- 
ceeding in  a  certain  action,  and 
which  provides  that  the  same  be 
stayed  to  awidt  the  determina- 
tion of  the  court  in  bankruptcy, 
goes  no  further  than  to  forbid  the 
plaintiff  from  applying  for  a 
particular  remedy  in  anotlier 
court,  under  threat  of  punii^h- 
ment  in  case  of  disobedience, 
and  does  not  touch  the  legality 
of  the  remedy  obtained  in  vio- 
lation of  the  injunction.  Ewart 
V.  Schwartz,  390. 

AcU  of  railroad  company  causing 
damage — when  will  not  he  enjoined. 
See  Cognwell  v.  K  F.,  N.  II,  db  If. 
R.  R.   Co.,  81. 

Covenant  not  to  engage  in  husinesSy 
etc.,  when  will  he  enforced  hy  in- 
junction.     See   Mackinnon     Pen 
Co.  V.  Fountain  Ink  Co.,  442. 


INSPECTION  OF    PAPERS,  &o. 

The  right  of  a  party  to  the  in- 
spection of  papers,  &c.,  under 
section  803  of  the  Code  of  Civil 
Procedure,  is  confined  to  those 
papers  that  relate  to  maintaining 
the   position  taken  by  the  appli- 
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cant,  not  that  of  the  opposite 
party,  there  being  no  claim  that 
the  papers  are  forged.  Andrew* 
y.  Towtktkend^  162. 


INSURANCE. 

(Life.) 

When  a  holder  of  a  policy  \b  in- 
duced to  surrender  it,  and  ac- 
cept another  in  its  place,  upon 
false  representations  as  to  the 
terms  of  the  new  policy,  and  as 
to  their  effect  being  more  favor- 
able to  the  assured  than  the 
terms  of  the  old  one,  laches 
will  not  be  imputed  to  him  from 
his  not  reading  the  new  policy 
and  discovering  that  it  did  not 
correspond  with  the  representa- 
tions, for  a  period  of  five  years, 
the  new  policy  being  so  obscure 
in  its  terms  as  that  only  experts 
in  insurance  matters  could  un- 
derstand it.  Knauer  v.  Qlc^^ 
itc.  Insuranes  Co.,  454. 

(Mahinb.) 

1.  That  a  canal-boat,  upon  arrival 
in  port,  after  a  voyage  of  forty- 
eight  hours,  witiiout  having 
encountered  storm,  stress  of 
weather  or  other  {>eril  of  the  sea, 
in  fine  weatiier  and  smooth 
water,  and  though  properly  load- 
ed, suddenly  sank  at  her  dock 
without  apparent  cause,  and  in 
such  a  way  that  in  going  down 
she  looked  as  if  she  broke  in 
two,  is  presumptive  evidence  of 
unseaworthiness  at  the  time  of 
sailing.  Van  WickU  v.  Mech. 
dt  Tr(ul.  Ins.  Co.,  95. 

H.  Roi(cA  p.  Sun  Mutual  Ins.  Co. 
(46  Super.  Gt.  65),  followed  as 
to  implied  warranty  of  seaworth- 
iness by  effecting  insurance,  etc. 
lb. 

8.  VVhere  an  open  policy  of  marine 
insurance  contains,  in  addition 
to  the  usual  general  clause 
whereby  tLc  assurers  take  upon 
themselves  all  perils   and   losses 


that  may  come  ''to  the  said 
goods  and  merchandise  or  any 
part  thereof/*  a  memorandmn- 
clause,  providing  that  certain  ar- 
ticles, among  which  is  the  cargo 
in  question,  are  warranted  by 
the  assured  **  free  from  average 
unless  general,'^  and  on  the  in- 
dorsement of  said  cargo  on  the 
policy  are  written  certain  letters 
meaning  '*  free  from  particnlar 
average,**  — the  assured  cannot 
recover  for  a  partial  loss.  Chad' 
aey  v.   Ghii&n,  267. 

4.  Where,  under  such  a  policy,  the 
assurance  is  until  **said  goods 
and  merchandise  are  safely 
landed,**  the  whole  cargo  is 
within  the  policy  until  all  of  it 
is  landed,  and,  therefor,  the  as- 
sured cannot  recover  for  the 
loss  of  that  portion  of  the  cargo 
remaining  in  the  ship  while  she 
is  unloading,  and  after  a  part  of 
the  cargo  has  been  safely  lauded 
in  port  of  discharge,  as  for  a 
total  actual  loss.     Ih. 

5.  It  seemSj  that  the  expenses  to  be 
charged  against  a  portion  of 
memorandum  cargo  safely  land- 
ed, with  a  view  of  making  a 
total  loss,  must  be  confined  to 
the  expense  of  taking  them  from 
the  l>oat  and  safely  landing  them, 
and  cannot  be  extended  to  ex- 
penses that  would  have  been 
incurred  if  no  disaster  had  hap- 
pened.   Ih. 


INTENT. 
See  Deed. 

IRR£6nLA.RiriES. 
Bee  Arbitration:  Suhmohs* 

JUDGED  CHARGE. 

Charge  in  action  Inf  ftrohere  to 
cover  commissions^  etc.    See  €fru~ 
man  v.   Smith,  51*J. 

Charge  in  action  to  stt  asvle  trans^ 

j'er  as  fraudulent — construction  of 

— refusal  to  charge  Viot  there  u 
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no  eonftiet,  wheriy  in  fact,  there  U 
rume,  when  vot  error  calling  for  a 
reversal.  See  Weld  v.  BeUlyy  581. 

JUDGMENT. 
See  Res  Adjudicata. 

LACHES. 

WTien  will  not  be  imfmted  from  fail- 
ure to  read  policy  of  ins^vranee  for 
five  years.  See  Krwiuer  v.  Qlobe 
Tm,  Co,s  454. 

LANDLORD  AND  TENANT. 

1.  In  an  action-  against  a  tenant 
after  his  dispossession,  for  rent, 
accrued  prior  thereto,  be  cnnnot 
counter-claim  damages  arising 
from  a  tortious  withholding  by 
the  landlord,  having  its  incep- 
tion subsequent  to  the  dispos- 
session, of  personal  property  re- 
maining in  the  premises  after  the 
dispossession.  Finkelmeier  o. 
BaUi,  433. 

d.  S.  leased  two  certain  lots  from 
J.  covenanting  to  erect  there- 
on a  building  of  a  certain  de- 
scription. The  lease  provided 
that  nt  tite  expiration  of  the 
term,  tlie  building  was  to  belong 
to  the  lessor  upon  payment  of 
half  of  its  appraised  value,  or 
the  lessor  might  give  a  new 
lease  at  an  appniised  value,  and 
that  the  building  should  belong; 
to  the  lessor,  at  the  end  of  that 
lease.  S.,  at  the  same  time, 
leased  from  another  party  certain 
lots,  forming  with  the  first  one 
an  L.  This  lenso  cnntnined  pre- 
cisely the  same  covenants  as  the 
one  from  J.  S.  erected  a  build- 
ing covering  all  the  lots.  He 
planned  the  building,  and  pro- 
vided it  with  certain  appliances, 
€.  g.^  an  elevator,  a  steam  heat- 
ing apparatus,  etc.,  part  being  in 
first  set.  and  a  part  in  the  second 
set  of  lots.  These  were  in  the 
building  when  it  was  accepted 
by  the  tenant,  were  always  used 
by  the  various  sub-tenants,  were 


substantially  attached  to  the 
building,  and  cannot  be  removed 
without  considerable  injury.  The 
assignee  of  S.  mortgaged  the  laud 
to  B.  The  appliances  were  not 
mentioned  in  tiie  mortgage. 
Afterwards,  B.  foreclosed  and 
bought  in.  Afterwards  Mrs.  S. 
H.  Jewell,  to  whom  J.  had  de- 
vised one  of  the  lots  leased  by 
him  to  S.  in  connection  with  the 
owner  of  the  other  lot,  dispos- 
sessed B.,  and  under  the  war- 
rant of  dispossession,  they,  were 
put  into  possession  of  the  premi- 
ses with  the  said  appliances, 
therein ;  and  they  made  leases,  in- 
cluding the  use  of  the  appliances, 
to  persons  who  as  sub-tenants 
were  in  possession  at  tiie  time  of 
the  dispossession.  Held,  1st, 
that  the  law  would  not  imply  a 
promise  by  the  lessors  or  those 
claiming  under  them,  to  pay  the 
reasonable  value  of  the  appli- 
ances; 2nd,  if  there  was  an  im- 
plied contract  to  |>ay,  it  was  a 
joint  one  of  Mrs.  Jewell  and  th« 
owner  of  the  other  lot;  imd 
therefore  a  cause  of  action  on  it 
could  not  he  counter-claimed 
against  a  cause  of  action  which 
only  Mrs.  Jewell  had.  lb, 
3.  In  the  case  abi>ve  put,  even  con- 
ceding that  the  appliances  did 
not  constitute  part  of  the  build- 
ing, the  mere  taking  possession 
of  them  by  the  lessor  with  the 
building,  she  not  disposing  of 
them,  hut  leaving  them  in  thg 
possession  of  the  sub-tenant  does 
not  make  her  a  toit  feasor.  lb, 

LEASE. 

1.  The  presumption  as  to  the  exe- 
cution of  a  lease  afforded  by  the 
date  of  the  instrument,  is  over- 
thrown by  the  certificate  of 
acknowledgment  before  tiie  sub- 
scribing witness,  at  a  later  date. 
Mclntyre  v.  Strong^  127. 

2.  Where  it  is  covenanted  in  a 
lease  that  at  the  expiration  of  the 
term  the  lessor  will  grant  a  re- 
newal for  a  certain   number  of 
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years,  at  a  rent  to  be  fixed  in 
case  of  disagreement,  by  ap- 
praiftert  and  an  umpire,  and  it  is 
further  ooveoanted  that  the  les- 
sor shall  have  full  choice  either 
to  grant  said  renewal  or  to  pay 
the  value  of  tiie  building  on  the 
lot,  to  be  ascertained  in  the  same 
way,  and  an  appraisement  is  had 
under  the  covenant  of  reuewal, 
the  lessee  finding  and  becoming 
liable  to  pay  an  appraiser  on  his 
part, — the  lessor's  election  is 
thereby  made  and  determined, 
and  the  lessee,  having  borne  the 
burdens  of  the  covenant  is  en- 
titled to  its  benefits.  Croiby  v. 
Mo9e9,  146. 

8.  The  a^i^ignee  of  a  lease  cannot 
be  held  liable  under  a  covenant 
for  payment  of  nint,  taxes,  &c., 
where  the  liability  thereunder 
did  not  accrue  until  after  an  as- 
signment of  the  lease  by  said 
assignee.  Tate  o.  McOormick, 
(28  Hun,  218).  followed.  Johns- 
ton v.  Bates,  180. 

4.  Where  a  lease  contains  a  coven- 
ant by  the  lessee  to  erect  a  build- 
ing upon  the  premises,  and  an 
agreement  on  the  part  of  the 
lessor  to  purchase  the  same  by 
payment  of  one-hulf  its  value, 
**at  the  expiration  of  the  afore- 
said term/*  no  right  of  action  on 
the  lessor's  agreement  accrues 
till  the  expiration  of  the  term 
by  efflux  of  time,  though  the 
tenaucv    be    terminated    before 

m 

.  then  by  summary  proceedings 
and  re-entry.  Such  a  covenant 
is  personal  and  does  not  run  with 
the  land.     lb. 

6.  It  seems,  that  payment  of  rent, 
&c.,  under  the  covenants,  is  a 
condition  precedent  to  the  right 
to  recover  the  amount  to  be  paid 
for  the  building,  though  not  so 
expressly  declared  by  the  lease. 

7.  It  seems^  that  where  the  lessor 
re-enters  under  summary  pro- 
ceedings the  lease  is  thereby 
canceled  and  annulled,  hnd  no 
covenants  remain  to  be  enforced 
by  an  assignee  of  the  lessee.    lb. 


Stockholder — liabUUy    on   Uate   to 

company.  See  McIntyreY.  Strong^ 

127. 
Covenant  to  pay  taxet^  dbe.,  effect  of 

breach.  See  MoffaU  v.  Henderson^ 

449. 

See  N.  Y.  Gitt;  Pabtnkrship. 

LIEN. 

1.  By  agreement  a  lien  may  be 
given  on  any  property  not  in  ex- 
istence or  owned  by  a  person  at 
the  time  of  the  agreement,  to 
take  effect  when  the  property 
comes  into  existence  or  is  ob- 
tained.    Ooates  V.  Donnelly  46. 

2.  One  who  desires  to  assert  his 
right  to  the  possession  of  a 
horse  by  virtue  of  a  stable- 
keeper's  lien,  must  ascertain  the 
real  owner,  and  serve  notice  of 
his  lien  upon  such  person,  as  re- 
quired by  the  statute.  ArmUago 
V.  Mace,  107. 

8.  A  defense  was,  that  an  action 
was  pending  to  foreclose  c^Ttain 
mechanics'  liens  upon  the  amount 
due  plaintiff  on  the  contrnct,  in 
which  action  the  parties  to  this 
action  were  also  included.  Held^ 
no  bar  to  this  action.  Also  held, 
that  the  testimony  of  a  witnc*ss 
in  said  lien  action  could  properly 
be  read  on  the  trial  of  this  action 
upon  due  proof  of  his  death. 
Hall  V.  Bennett,  802. 

4.  An  attorney  has  simply  a  lien 
on  the  costs  of  the  action,  for 
his  compensation.  Wheaton  v. 
Neuicombe,  215. 

LIMITATION  OP  ACTIONS. 

1.  The  complaint  alleged  that  plain- 
tiff, having  obtained  a  judgment 
for  defendant's  testator  against 
one  S.,  was  employed  by  said 
testator  to  resist  proceedings  by 
S.  to  be  relieved  from  the  same 
upon  an  agrement  that  he 
**  should  have  one-half  of  said 
judgment,  and  should  have  and 
receive  one-half  of  the  money 
that  should    be   collected    and 
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received  thereon;"  that  there 
after  defendant  and  his  co- 
executors  without  plaintifFs 
knowledge  collected  said  judg- 
ment and  satisfied  it  of  re- 
cord ;  an  accounting  was  prayed 
for.  Held  (on  demurrer  to  the 
defense  that  the  cause  of  action 
did  not  accrue  ^vithin  ten  years 
prior  to  the  commehcement  of 
the  action),  that  the  six  years^ 
limitation  should  apply,  the 
action  heing  on  express  contract 
notwithstanding  an  aocounting 
was  asked ;  that  no  demand  was 
necessary  to  set  the  statute  run- 
ning; and  tiierefore  ten  years 
had  elapsed  since  the  cause  of 
action  accurred.  Oompton  v. 
BUioU,  211. 

2.  The  provision  of  the  Revised 
Statutes  that  'Uhe  time  which 
shall  have  elapsed  between  the 
death  of  any  person  and  the 
granting  of  letters  testamentary 
on  his  estate,    not  exceeding,*' 

etc '^  shall   not  be 

deemed  nny  part  of  the  time  li- 
mited by  law  for  the  commence- 
ment of  actions  by  executors  (8 
E.  8.  6th  ed.  733,  §  9),  was  su- 
perseded by  the  provisions  of 
the  Code  of  Civil  Procedure,  ir- 
respective of  the  operation  of 
the  repealing  act,  and  section 
402  of  said  Code  furnishes  the 
only  rule  of  limitation  in  that 
regard.  Russell,  J.,  dissenting. 
Greene  v.  N.  T.  Centraly  <te.  H. 
R.  Go.,  838. 

8.  Section  418  of  the  Code  of  Civil 
Procfduro  provides  that  the  pro- 
visions of  the  chapter  containing 
it  and  section  402,  shall  con- 
stitute the  only  rules  of  limita- 
tion applicable  to  civil  actions, 
"except  in  the  following  cases: 
1.  A  case  where  a  different  li- 
mitation is  specially  prescribed 
by  law."  A  case  or  prescription 
to  fall  within  the  above  excep- 
tion must  be  *'  special "  as  to 
the  Code,  and  not  provided  for 
therein,  and  in  determining 
whether  such  case  or  prescrip 
tion  contained  in  another  statute 


is  special,  the  ^provisions  des- 
cribing limitation  of  time  must 
be  eliminated,  and  if  the  case  so 
viewed  be  provided  for  in  the 
Code,  the  provision  of  the  statute 
relating  to  the  same  case  will 
not  apply,  though  such  pro- 
v^ions  are  not  inconsistent  with 
each  other.     Ih. 

4.  The  plaintiff  made  and  delivered 
his  check  to  the  order  of  U.,  in 
March,  1870,  which  was  certified 
and  snbseauently  paid  upon  the 
forged  indorsement  of  H.,  and 
was  thereafter  returned  as  a 
voucher  with  plaintiff's  pass- 
book written  up  to  date.  In 
June,  1877,  soon  after  discover- 
ing that  the  indorsement  was  a 
forgery,  plaintiff  tendered  the 
check  and  demanded  payment 
of  the  amount  thereof  from  the 
bank,  which  was  refused,  and  in 
November,  1877,  this  action  was 
brought.  Held^  that  no  cause 
of  action  in  plaintiff's  favor 
arose  until  demand  by  him,  and 
that  th3  statute  of  limitations 
did  not  affect  this  action.  Bank 
ofB.  N.  A.  7.  Merchants'  Banh^  1. 

5.  An  action  for  damages  for  per- 
sonal injuries  caused   by  negli- 

fence,  which  accrued  prior  to 
eptember  1,  1877,  and  as  to 
which  the  former  limitation  of 
one  year  hud  not  at  that  time  ex- 
pired, does  not  fall  within  tiie  ev- 
ceptions  to  section  414,  Code  of 
Civil  Procedure,  and  by  the  ope- 
ration of  the  repealing  act  and 
subdivision  5,  section  388.  Code 
of  Civil  Procedure,  the  action 
may  be  brought  within  three 
years  from  the  time  the  same  ac- 
crued. Wateon  v.  Forty -neeond 
8t.  B.  B,  Co,,  44. 

LIS  PENDENS. 

In  an  action  in  the  promissory  note 
of  a  married  woman,  charging 
her  separate  estate,  etc.,  in 
winch  judgment  is  asked  that 
the  real  estate  of  the  defendant 
be  charged  with  the  payment  of 
the  note,  a  lis  pendens  may  be 
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filed,  aod  while  th«*  artion  is! 
pending  and  undt'termined, 
the  court  cannot  CHncfl  it  on 
motion,  on  the  ground  that  under 
section  1070  of  the  Code  of  Civ- 
il  Procedure  plaintiff  whs  not 
entitled  to  tile  such  notice. 
Braiaerd  v.  WhiU,  399. 

MARRIED  WOMEN. 

See  Lis  Pendens. 

MASTER  AND  SERVANT. 


1.  In  an  action  against  a  street 
railroad  company  for  the  wrong- 
ful eji'Ctiou  of  plaintiff  from  one 
of  its  curs,  the  plaintiff's  evi- 
dence showing  thiit  he  was 
thrown  therefrom  by  the  con- 
du(  tor.  Hgainst  the  hub  of  a 
wagou,  and  that  the  conductor's 
coiidui  t  thereiu  was  brutal  and 
wanton — wh<  tlier  plaintiff  was  a 
pa^xenger  or  a  trespasser,  a  refus- 
al to  charge  ibat  **  if  the  jury  be- 
lieve that  the  defeudant  a^ted 
willfully,  aud  for  p  rsonal  mo- 
tives committed  an  assault  upon 
the  plaintiff,  the  verdict  must  b 
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for  defendant,''  is  error,  the 
court  having  theetofop  correc  - 
iy  charged  that  the  employer  was 
l"abl'  for  revkl  "*9,  wanton  or 
willful  acts,  within  the  scope  of 
employment,  c  e.,  but  not  hav- 
ing d  fined  what  willfnl  acts 
w«Te  not,  as  matter  of  law, 
wiihin  the  scope  of  employ- 
ment Murphy  v.  Central  Park, 
dte  R.  R.  Co.,  96. 

2  1  o  charge  a  principal  with  ex- 
emplary damages  for  the  wrong- 
fu'  act  of  his  servant,  it  must 
uppeur  either  that  he  authorized 
the  commission  of  the  wrong, 
or  participated  therein,  or  rati- 
fi>  d  it,  or  thai  he  had  notice  of 
the  bud  habits  of  the  servant 
or  that  he  left  an  inexper- 
ienced servant  without  supervis- 
ion, etc.     lb, 

8  Plaintiff  and  other  servants 
of  defendant  were  dumping 
bricks  upon  a  scaffold   when  it 


5. 


6. 


fell,  and   plaintiff    was  injured 
thereby.    In  an  action  to  recover 
for  said  injuries. — Held,  that  it 
was  the  duty  of  defendant  to 
furnish,  for  plaintiff  to  work  on. 
properly  built   scaffolding,   and 
any  negligence  of  the  foreman, 
or  other  workmen  employed   by 
the  defendant  to  erect  the  same, 
was  deiendant's  negligence  and 
not  that  of  a  fellow- workman  of 
plaintiff.      Also    hM^  that   the 
fact    that    the    scaffold      gave 
way    wais   prima /acie  evidence 
of  negligence.      Oreen  v.  Banta, 
156. 

Where  plaintiff  seeks  to  recover 
from  his  employer,  damages  for 
injuries  caused  by  the  negli- 
gence of  a  fellow  servant,  upon 
the  theory  that  as  to  the  matters 
in  regard  to  which  the  negli- 
gence occurred,  such  fellow  ser- 
vant was  acting  in  the  place  of 
the  employer,  it  is  error  to  leave 
it  entirely  to  the  jury,  to  deter- 
mine what  acts  and  duties  the 
the  defrndtint  is  required  to  per- 
form and  discharge  as  principal. 
Hart  v.  jyr.  r.  Floating  Dry 
Dock  Co,^  460. 

Where  the  business  of  defend- 
ant, a  dry  dock  company,  ia 
raising,  repairing  and  again  low- 
ering vessels,  the  court  should 
charge  that  the  duty  of  the  de- 
fendant is  to  supply  it^  servants 
with  suitable  ana  safe  machin- 
ery and  appliances,  with  com- 
petent and  skillful  co-work- 
ers, and  to  make  and  pro- 
mulgate suitable  aud  suffi- 
cieut  rules  for  the  conduct 
of  its  business  in  its  ordinary 
run,  and  for  any  extraordinary 
occasions  that  might  reasonably 
be  anticipated.  The  jury  should 
then  find  whether,  as  to  the  act 
in  question,  defendant  has  been 
guilty  of  any  neglect  of  these 
duties.    Id, 

A  foreman  of  one  of  defendant's 
docks,  who  at  the  time  the  ac- 
cident occurred,  was  engaged  in 
superintending  the  raising  of  a 
vessel  in  said  dock,  was  not,  as 
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to  such  act,  the  alter  ego  of  the 
company,  and  it  cannot  upon 
that  ground  be  held  liable  for 
his  nei^ligence  or  for  his  errors 
of  judgment  in  directing  said 
works.      /6. 

MAXIMS. 

Ca/oe<U  emptor,  8ee  McMiUan  y. 
Arthur^  424. 

MISJOINDER. 

When  Tiot  cftttse  /or  revendl.  See 
Weld  y.  BeUly,  581. 

MORTGAGE. 

See   FOREGLOSUBB. 

MOTIONS  AND  ORDERS. 

Oonstrueiion  of  order  impoeing  terms 
en  amendment.  Sec  Hatemeyer 
V.  Havemeyer,  104. 

Allegations  of  fraud,  wlien  cannot 
he  stricken  out  as  irreteoant  ami  re- 
dundant. See  Jtowe  v,  Patterson^ 
249. 

Motion  to  cancel  lis  pendens.  See 
Brainerd  v.  WhiU,  399. 

Plewiingy  motion  to  strike  out,  prac- 
tice on.  See  Eaten  ▼.  Burnett^ 
648. 

Order  of  arrest,  motion  to  vacate, 
when  not  granted.  See  Bachman 
V,  Qoldmark,  549. 

MUNICIPAL  CORPORATIONS. 
See  New  York  Citt. 

NEGLIGENCE. 

1.  A  corporation,  for  such  acts  and 
duites  as  It  is  required  to  per- 
form as  master  or  principal,  is 
liable  to  an  employee  for  negli- 
gence or  wiint  of  proper  care, 
without  regard  to  the  rank  or 
title  of  the  agent  who  represents 
it  entrusted  with  the  performan- 
ce of  such  acts  or  duties, — e,  g,, 
it  was  held  in  this  case  that  if 


there  was  negligence  in  ordering- 
a  large  quantity  of  grain  bought 
by  defendant  for  the  use  of  its 
horses  to  be  stored  on  the  floor 
in  the  building  of  defendant,  a. 
street  railroad  com|>any,  which 
storage  caused  said  floor  to  fall, 
it  was  the  negligence  of  the 
company  and  not  of  the  officer 
or  agent  giving  the  order.  Dil- 
lon V.  Sixth  Av.  R.  R.  Co,,  283. 

2.  If  due  care  has  been  taken  by 
the  company,  in  the  constructioa 
and  maintenance  uf  such  build- 
ing, and  an  injury  result  solely 
from  a  hidden  and  internal  de- 
fect therein,  of  which  the  com- 
pany had  no  notice,  and  which, 
could  not  be  discovered  by  the 
exercise  of  ordinary  care,  the 
defendant  is  not  liable.     lb. 

3.  Where  the  defendant  employed 
one  of  its  directors  to  construct 
such  floor  by  day^s  work,  and. 
paid  him  a  commission  on  the 
actual  cost  of  the  work,  he  is  a 
mere  contractor,  and  notice  to* 
him  of  any  defect  by  which  in- 
jury was  caused  plaintiff  is  not 
notice  to  the  company.     2b, 

4.  Mere  overloading  of  a  floor  is- 
not  enough  to  establish  negli- 
gence, the  plaintiff  having  repel- 
led, as  to  construction  and  main- 
tenance of  the  building,  and. 
knowledge  of  defects  ttierein, 
the  presumption  of  negligence- 
arising  from  the  happening  of 
the  accident.  To  recover,  the- 
plaintiff  is  bound  to  establish  aa 
overloading  which  was  wrongful 
in  legal  sonHC,  and  which  amounts 
to  a  specific  act  of  negligence  in 
the  use  of  the  floor — the  test  ap- 
plied in  this  case  being  the  sup- 
porting capacity  of  the  floor 
determined  by  expert  evidence. 

5.  A  corporation  can  only  be  held, 
to  the  exercise  of  ordinary  care^ 
under    all     the    circumstances, 
whether  the  plaintiff  was  a  ser- 
vant or  a  etranger.     lb. 

6.  One  of  two  defendants  sued 
jointly  for  negligence  has  no- 
right  of  appeal  from  a  decision 
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of  the  trial  judge,  dismiasiog 
the  complaint  as  to  his  co-de- 
fendant. Popham  ▼.  SM  8t,,  Ac. 
B,  H,  Co.,  229. 

Negligence — exeavaiiona  in  highuHiy, 
UgUlatice  authority  to  make^  doee 
not  fosouu  negligence — dieregard 
of  city  ordifiance,  when  evidence 
of  negligence — tohen  action  not  de- 
feated by  negligence  of  third  party 
—  contiibutory  negligence^  when 
queittion  for  jury,  8ee  Steioerman 
▼.  WhiU,  523. 

Liability  of  person  engaged  in  talcing 
down  building  for  injuries  received 
by  one  poMing  upon  the  etreet  — 
respective  liabilities  of  contractor 
and  subcontractor— duty  to  erect 
barricades^  etc.'-Jadge^s  charge. 
See  Eccles  y.  Darragh,  528. 

When  deceased  deemed  ^largeabiU  as 
matter  of  law  with  contributory 
negligence  in  crossing  railroad 
track.  See  F^itzpatridb  v.  N.  F., 
JV;  H.,  <fej.  R.  B.  Co.,  589. 

See  Master  ajtd  Seryant. 

NEW  YORK  CITY. 

1.  The  plaintiff  sued  the  city  to 
recover  rent  for  certaia  premises 
for  a  period  ending  November  1, 
1877,  in  which  action   the  court 

•  of  appi'als  lieid  that  the  original 
letting  to  the  recorder  was  with 
sufficient  authority,  and  that  the 
holding  over,  under  the  circum- 
stances, made  the  defendants 
tenants  from  year  to  year  until 
May,  1877.  After  that  decision, 
in  January,  1881,  the  defendants 
offered  to  **  allow  judgment  to  be 
entered  ag.iiust  them  for  the 
priucipHl  sum  of  $1,000,  with 
interest  on  $oOO  thereof  from  the 
Ist  day  of  February,  1877,  and 
interest  on  $500  thereof  from  the 
Ist  day  of  February.  1877,  and 
with  interest  on  $.>00tli(TOof  from 
the  1st  day  of  May,  1877,"  besides 
the  costs.  The  plaintiff  accepted 
the  offer,  and  then  brought  this 
action  to  recover  the  rent  from 
May  1,  1877,  to  May  1,  1878.  It 
appeared    upon    the   trial    that 


the  board  of  aldermeD,  in  De- 
cember, 1876,  adopted  a  resolu- 
tion setting  apart,  for  the  record- 
er, rooms  in  a  building  belonging 
to  the  city.  There  was  no  prooi 
that  this  resolution  was  brought 
to  tiie  notice  of  the  plaintiff.  It 
appeared  that  the -rooms  desig- 
nated were  not  ready  for  occu- 
pancy until  the  latter  part  of 
June,  1877,  and  that  the  recorder 
continued  in  possession  of  plain- 
tiff^s  rooms  until  July,  1877. 
Meld  (affirming  judgment  dis- 
missing the  complaint).  1.  That, 
without  authority  from  the  board 
of  aldermen,  or  Ruch  acqui- 
escence in  his  holding  over  as 
would  amount  to  a  ratification, 
not  only  was  the  recorder  without 
authority  to  take  a  lease,  but  he 
was  equally  without  authority  to 
create  an  implied  renewal  of  a 
lease  by  hoicling  over  af:er  the 
expiration  of  a  t  rm:  and  the 
resolution  of  the  board  of  alder- 
men having  been  passed  three 
months  be'^ore  the  beginning  of 
a  current  year,  there  was  nothing 
from  which  the  acquiescence  of 
the  municipal  authorities  to  a 
renewal  of  the  lease  could  be 
inferred.  2  The  offer  of  judg- 
ment in  the  former  suit,  being  a 
general  one  to  compromise  the 
claim  sued  upon,  and  there  being 
no  evidence  to  show  that  the 
offer  was  for  the  two  first  named 
quarterly  installm'nts,  it  could 
not  be  considered  as  relating  to 
a  particular  part  of  the  claim  on 
which  the  suit  is  brought;  and 
the  judgm-nt  entered  upon  the 
offer  to  compromise  did  not 
constitute  an  adjudication  upon 
the  rights  of  the  parties,  with 
reference  to  the  subj'- t-mattrr 
in  litigation,  bO  as  to  create 
thereafter  an  estoppel  to  a  denial 
by  the  defendants  of  a  t'-nancy 
after  May  1.  1877.  3.  The  claim 
for  rent  falling  due  August  1 
and  November  1,  1877,  having 
been  made  a  part  of  the  plain tifif^a 
cause  of  action  in  the  former 
suit,  compromised  by  the  off«.r, 
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b«caiii0  merged  in  the  judgment 
entered  therein,  to  that  the 
plaintiirs  action  in  this  case,  so 
far  as  that  portion  of  bis  claim 
is  concernea,  is  barred  by  that 
judgment.  DavieB  v.  Mayor ^ 
194. 

9.  Plaintiff  was  duly  appointed  a 
member  of  the  uniformed  force 
of  the  Fire  Department  of  New 
York  city,  as  an  assistant- 
engineer,  at  a  certain  salary,  and 
after  serving  for  some  time,  was 
by  order  of  the  Board  of  Com 
mission ers,  relieved  from  duty 
as  such,  and  appointed  to  a  sub- 
ordinate position  as  machinist, 
at  a  lower  nnd  per  diem  com- 
pensation, the  duties  of  which 
latter  position  he  entered  upon 
and  performed  without  protest. 
He  was  in  like  manner  trans- 
ferred from  the  one  place  to  the 
other  several  times,  without 
protest.  Ii  appeared  from  the 
minutes  and  order  of  the  board, 
and  from  pay-rolls  signed  by 
plaintiff,  containing  receipts  in 
full,  and  in  whicti  he  isde8crll>ed 
at  times  as  assistant-engineer, 
and  at  other  times,  as  nrachinist, 
that  the  two  places  were  distinct 
and  different.  In  an  action  to 
recover  the  balance  of  plaintiffs 
salary  as  assistant- engineer  for 
the  whole  period  of  his  employ- 
ment,— Held^  that  such  removal 
was  not  within  the  inhibition 
of  section  77  of  the  charter  of 
New  York  City,  providing  that 
no  member,  of  the  uniformed 
force  shall  be  removed  without 
charges,  etc.,  said  section  refcr- 
ing  only  to  removals  in  invitum  ; 
and  that  plaintiff,  by  accepting 
the  position,  and  })erforming  the 
duties  of  machinist,  without  pro- 
test, voluntarily  vacated  tlie  place 
of  assistant-engineer,  the  duties 
of  the  two  places  being  such 
that  it  woula  be  incompatible  5. 
for  one  person  to  fill  them  botli. 
BeiUy  v.  Mayor^  274. 

8.  Flirt  her  held,  that  the  pay-rolls 
were  admissible  in  evidence 
against   plaintiff.     Brennan    «. 

Vol.  XVI.— 87 


Mayor  (63  N.  Y.    865),   distin- 
goished  in  that  regard.    Th. 
.  The  complaint  herein,  alleged 
Dlaintiff^s  appointment    by  the 
Board  of  Police  Commissioners, 
in  December,  1879,  as  foreman 
in  the  Bureau  of  Street  Cleaning 
at  $900  per  annum ;  that  he  per- 
formed all  services  requiiea  of 
him  until  March  80,  1881,  when 
he  was  duly  removed ;   that  he 
was  paid  therefor  at  the  above 
rate  for  the  whole  period,   ex- 
cepting two  months  and  twenty- 
eight  days,  and  demanded  judg- 
ment for  the  amount  of  plain- 
tiff's salarv  for  that  time.     The 
answer    admitted  the  non-pay- 
ment of    salary  for   said   peri- 
od,  and  denied    the  other    al- 
legations, as  to  which  it  admit- 
ted only,  "that  between  Octo- 
ber   19,    1880,   and    March   30, 
1880  (the  pei-iod  referred  to  in 
the  complaint),  the  plaintiff  was 
an   employee  of  the  Bureau  of 
Street  Cleaning,  performing  ser- 
vices in  said  Bureau  for  which 
he  was  paid  at  the  rate  of  $900 
per  annum;'*  and  as  a  separate 
dufense    alleged     that    plaintiff 
was  duly  removed  and  notified 
of  his  removal  on  July  22,  1880, 
and  performed  no  services   be- 
tween said  date  and  October  19, 
1880.     Held,  that  the  burden  of 
proof  was  upon  plaintiff  to  show 
an  appointment  or  employment 
of  such   a  nature  or  fur  such  a 
period  as  entitled  him  to  salary 
irrespective  of  rendition  of  ser- 
vices; and  that  it  cannot  be  held 
on  the  pleadings,  that   plaintiff 
was  an  officer  within  the  mean- 
ing of  the  charter  whose  salary 
was  fixed  by  statute  and  annexed 
to   the  office  so  that  the  Board 
of  Police  Commissioners  had  no 
control  over  it.  Brandt  v.  Mayor, 
293. 

The  proper  mode  of  reviewing 
the  action  of  the  Board  of 
Health  of  New  York  city  in  re- 
fusing to  register  the  births  of 
children  as  provided  by  chapter 
259  of  the  Laws  of  1880,  is  by 
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writ  of  certiorari.  Said  law 
being  remedial,  and  one  which 
affects  the  poblic,  and  also  a 
rule  of  evidence,  the  proTiaions 
therein,  that  births  which  fail 
to  be  recorded  through  neglect, 
may  be  recorded  by  said  Board, 
in  a  special  book,  etc.,  applies 
to  all  births  whether  before  or 
subsequent  to  the  passage  of 
the  act.  Matter  of  LatUerjung^ 
808. 

6.  The  Board  of  Health  is  bound 
to  examine  and  pass  upon  such 
application  upon  presentation  of 
the  proper  facts;  and  it  is  no 
defense  to  a  refusal  so  to  do, 
that  the  relief  prayed  for  is  in 
contrarention  of  a  rule  of  the 
board  adopted  by  it.  ift. 

7.  Though  the  language  of  the 
statute  is  permissive,  as  it  affects 
public  interest,  the  duty  of 
recording  such  births  is  obliga- 
tory upon  the  board,  when  the 
statutory  proof  is  made.  Per 
Abnoux,  J.    lb. 

8.  The  statute  provides  that  the 
entries  of  such  unrecorded  births 
shall  be  made  in  a  special  book, 
and,  therefore,  they  do  not  fall 
within  the  meaning  of  that 
clause  of  the  second  section  of 
the  act  of  providing  that  "no 
change  or  alterations  shall  .  .  . 
be  made  in  the  records  .  .  .with- 
out proof  satisfactory  to  and 
upon  the  approval  of  the  said 
board,"  and  consequently  the 
board  has  no  ffeneral  discretion 
thereunder  to  leny  such  applica- 
tion.   Per  Abnouz,  J.     lb, 

9.  The  powers  and  duties  of  said 
board,  and  the  practice  to  be 
followed  in  such  examinations, 
considered  by  the  court.     lb, 

10.  In  respect  to  injuries  caused 
by  reason  of  the  improper  condi- 
tion of  its  highways  and  bridges, 
the  city  of  New  York,  is  liable 
in  that  part  thereof  known  as 
the  annexed  district  (Laws  1874, 
chap.  829),  to  the  same  extent 
as  it  is  in  the  rest  of  the  city, 
and  the  Department  of  Public 
Parks  in  that  regard  is  simply  a 


part  of  the  city's  machinery  and 
a  subordinate  department,  not- 
withstanding the  language  of 
section  14,  chap.  839,  Laws  1879, 
which  provides  that  said  depart- 
ment shall  have  exclusive  power 
to  locale,  construct  and  maintain 
all  parks,  roads,  bridges,  etc., 
within  said  annexed  district. 
Bieharde  v.  Mayor^  816. 

11.  When  the  corporation  became 
possessed  of  said  new  territory 
with  its  highways,  it  thereby 
became  liable  for  the  conse- 
quences of  neglect  to  keep  such 
highways  in  repair,  irrespectiTo 
of  the  provisions  of  said  act. 
lb, 

19.  The  intent  of  the  legislature, 
as  evinced  by  the  theory  of  the 

goverxuncnt  of  said  city,  by  the 
knguage  snd  construction  of 
other  acts  relating  to  said  de- 
partment, and  by  the  act  in 
question, -'-considered  by  the 
court  in  arriving  at  the  above 
conclusion.     lb. 

18<  Irrespective  of  the  qnestion  of 
actual  consumption  of  Croton 
water  for  business  purposes,  the 
commissioner  of  public  works,  in 
the  exercise  of  a  sound  discretion, 
may,  under  {  78  of  the  charter 
of  1873,  place  a  water-meter  in 
any  builaing  other  than  a  private 
dwelling,  and  which  falls  within 
one  of  the  classes  of  buildings 
enumerated  in  the  statute,  and 
the  occupants  of  which  have  it 
within  their  power  to  use  more 
water  than  the  regular,  or 
building  rate  covers.  Under  the 
provisions  of  said  statute,  the 
water- taker  must  bear  the  ex- 
pense of  putting  in  the  meter, 
which,  with  the  charge  for  extra 
consumption,  if  it  shall  appear 
that  there  is  such  extra  con- 
sumption, is  made  a  lien  upon 
the  land.  JERU  v.  Thompeon^ 
481. 

14.  It  is  only  when  its  interference 
is  necessary  to  prevent  abuse, 
injustice  or  oppresnon,  the 
violation  of  a  trust  or  the  con- 
summation of  a  frand,  that  n 
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court  of  equitjr  has  power  to 
review  the  exercise  of  discretion- 
ary power  vested,  by  law,  in  a 
public  officer.     2b. 

15.  The  above  statute  is  not  un- 
constitutional, though  the  effect 
of  it  may  be  to  compel  the 
water-takei:  to  bear  the  expense 
of  putting  in  the  meter,  when 
he  is  usinff  no  more  water  than 
is  covered  by  the  ordinai7  rate, 
which  in  any  event  he  must  pay. 
lb, 

16.  Laws  and  ordinances  relating 
to  the  comfort,  health,  conve- 
nience, good  order  and  general 
welfare  of  the  inhibitants,  Known 
as  police  laws,  though  they  may 
disturb  the  enjoyment  of  indi- 
vidual rights  and  make  no  pro- 
vision for  compensation,  are  not 
on  that  grouna  unconstituional. 
lb. 

Landi  under  tDoteVf  bounded  eaet 
by  high' water  mark  on  the  eaetem 
More  oj  the  North  rwer^  weet  by 
the  ieeat  Une  of  Thirteenth  avenue^ 
north  by  the  north  Une  of  Forty- 
third  itreet^  eouthby  ^  center 
Une  of  Forty-second  street;  wiH- 
ous  eonvevaneea  of;  construction 
of,  and  determination  of  certain 
rights  under.  Bee  Knidcerbroeier 
Ice  Co.  V.  Forty -second  St.,  dte.  S. 
R  Co.,  480. 

Power  of  court  upon  petition  to  sum- 
marily order  payment  of  award 
by  chamberlain. — Hatch  v.  May- 
or, 48  Super.  Ot.  U,  followed. 
See  Hatter  of  Lewis,  586. 


one  of  its  directors  to  construct 
a  floor  by  day's  work,  and 
paid  him  a  commission  on  the 
actual  cost  of  the  work,  he  is  a 
mere  contractor,  and  notice  to 
him  of  any  defect  is  not  notice  to 
the  company.  Dillon  v.  Sis^ 
Ave.  R.  R  Co.,  283. 
Notice  entry  judgment  on  general 
term  order  not  necessary.  See 
Caro  V.  Eleoated  Ry.  Co.,  544. 

OBJECTIONS  AND  EXCEP- 
TIONS. 

8pee{fie  ground  of  objeetion — wkm 
peirtg  making  bound  thereby.  See 
MitcheU  v.  JarreU,  527. 

OFFICE  AND  OFFICER. 
See  New  Tobx  Citt. 


PARTIES. 

Real  party  in  interest,  who  is,  motion 
to  substitute  name  of  qfter  direO' 
tion  of  verdict.  See  Amy  t. 
Stein,  512. 

Misjoinder  when  not  cause  for  reoer- 
sal.     See    Weld  v.  RoiUy,  581. 

See  Abatbxxnt. 
PARTNERSHIP. 


NOTARY. 

Where  an  agreement  for  arbitration 
requires  that  the  umpire's  ap- 

Eraisement  shall  be  under  oath,  it 
I  sufficient  if  it  show  upon  its 
face  that  an  oath  was  adminis- 
tered within  the  jurisdiction  of 
the  notary,  though  there  be  no 
■cilicet,  and  the  venue,  etc.,  be 
informal.     Crosby  v.  Moses,  146. 

NOTICE. 
Where    the   defendant  employed 


1.  It  is  only  where  one  held  forth 
to  the  world  as  partner,  ie  so 
held  out  by  his  direct  authority 
or  connivance,  that  the  rule  is, 
that^  he  ia  so  held  out  to  every 
creditor  or  customer.  In  other 
cases,  the  liability  of  one  not  a 
member  of  the  firm,  and  sought 
to  be  charged  as  such,  rests  upon 
the  principle  of  estoppel  by  con- 
duct; and,  while  it  is  immaterial 
whether  or  not  he  share  the  pro- 
fits and  losses,  and  no  particular 
mode  of  holding  out  is  requisite, 
yet  it  must  appear  that  he  has 
done  sometliing  which  he  had 
no  right  to  do,  and  which  was 
calculated  to,  and  did,  create  a 
belief  that  be  was  a  partner,  and 
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tbat  plftiotiff  was  actually  misled 
thereoy.  This  is  especially  so 
where  the  partiouUr  holding  out 
complainea  of  rests  on  ne^^li- 
ffence  alone.    Pf ingle  ▼.  X^mtwA, 

i.  Where  the  members  of  a  Ann, 
Qpon  its  dissolution,  agree  to 
carry  on  the  liquidation  of  the 
business  together,  in  the  premi- 
ses occupied  by  the  firm,  and 
thereupon  one  of  the  members 
and  u  third  party,  having  know- 
ledge of  the  fsots,  take,  in  their 
own  names,  renewals  of  the 
unexpired  firm  leases  of  the  pre- 
mises, without  Uie  consent  of 
the  other  partners,  such  lessees 
hold  said  leases  as  trustees  for 
the  Arm ;  this  though  the  original 
leases  contained  no  covenants  of 
renewal.  8peiu  v.  Boawoffg,  185. 

See  Fictitious  Namb. 


PATBNTfl. 

Whether  one  sued  for  royalties  can 
defend  on  the  ground  that  the 
re-i88ued  patent  for  the  use  of 
which  they  are  claimed,  is  void, 
as  showing  on  its  face  that  it  is 
for  an  invention  substantially 
different  from  that  described  in 
the  original  patent,  qtimre. 
WdMur/iy  cfio.  Co.  y.  wUmnif 
159. 

PAYMENTS. 

1.  Defendants  duly  guaranteed  the 
payment,  at  maturity,  of  all 
drafts  which  should  be  drawn 
by  the  agent  of  the  Americun 
Guano  Co.,  in  Honolulu,  upon 
the  company  in  New  York,  the 
amount  guaranteed  at  any  one 
time  not  to  exceed  $18,000.  Said 
agent  drew  a  draft  for  $18,000 
on  the  company,  and  shortly 
afterward  another  draft  for 
$8,000,  to  the  order  of  the  same 
payees.  After  both  drafts  had 
been  protested,  the  payees  notifi- 


ed their  New  York  agents,  who 
held  the  drafts,  that  a  payment 
of  $2,1^  had  been  made  which 
was  to  be  credited  on  the  $8,000 
draft,  which  was  done.  It  ap- 
peared that  no  application  was 
made  by  the  debtor  at  the  time 
of  payment,  and  that,  though 
the  application  by  the  creditor 
was  made  after  suit  had  been 
brought  on  the  $18,000  draft, 
it  was  done  as  soon  as  possi- 
ble, ffeld^  that  this  sufficiently 
established  an  application  w^hich 
the  creditor  had  aright  to  make, 
and  further,  one  which  harmon- 
ized with  the  intention  of  the  par- 
ties to  the  guaranty,  the  $8,000 
draft  being  in  excess  of  the  line 
of  credit  guaranteed.  Btuik  of 
Calif omia  v.  WM,  175. 

2.  By  covenant  in  defendant's 
lease  it  was  provided,  that 
the  annual  charge  for  Cro- 
ton  water  rent  upon  the 
premises  should  be  paid  by  him 
upon  a  certain  day,  and  *Mf  not 
so  paid,  the  same  shall  be  added 
to  quarter's  rent  then  due" 
plaintiff.  Defendant  failed  to 
pay  such  water  rent  for  two 
years,  the  amount  in  arrears  be- 
ing $88.00,  for  whicii  plaintiff 
brought  this  action.  Defendant 
paid  said  sum  to  the  city  after 
service  of  the  summons  and  com- 
plaint, and  answered  with  a 
general  plea  of  payment.  The 
court  directed  judgment  for  the 
amount  claimed  and  costs,  and 
ordered  the  sum  paid  by  de- 
fendant to  be  credited  on  such 
judgment.  Heldy  that  such  pay- 
ment and  plea  did  not  relieve 
defendant  of  the  costs  of  the  ac- 
tion. Defendant's  failure  to  pay 
before  the  time  fixed  in  the  cov- 
enant, raised  a  contract  debt  to 
plaintiffs,  who  were  primarily 
liable  to  the  city,  which  defend- 
ant could  not  thereafter  dis- 
charge by  payment  to  the  city. 
MoffaU  V.  Henderwiiy  449. 

8.  The  plea  of  payment  in  the  an- 
swer, being  general,  should  be 
held  to  relate  to  the  time  of  the 
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oommenoement  of   the   action. 
lb. 

PLEADING. 

A  pleading  which  alleges  that  **  A. 
took  possesion  of  .  .  .  (certain 
chattels)  and  has  detained  and 
kept  the  saine,  and  agreed  to 
pay  whatever  the  same  were  rea- 
sonably worth,  but  has  not  paid 
for  the  same,  and  that  the  same 
are  reasonably  worth  the  sum  of 
t — "  does  not  state  a  cause  of 
action,  or  a  counter-claim,  in 
tort.     Finkdmeier  v.  Batety  483. 

Demurrer — each  cattae  of  action 
mu9t  effect  all  the  parlies,  though 
far  damages  for  false  representa- 
tions. — Amendments— court  ?ias 
no  discretion  to  make  order  al- 
lowing service  defective  amended 
pleading — point  may  be  taken  on 
appeal  from  order^  if  complaints 
be  demurrable.  Fracht  v.  Bitter^ 
509. 

Pleading — motion  to  make  d^nite 
an/l  certain — action  by  officer 
against  company  for  salary ^  nec- 
essary allegations  —  allegation 
^*  that  saliry  was  duly  and  regu- 
larly fixed^^''  sufficient, — Indebi- 
tatus count  in  debt.  See  William- 
son V.  El.  Light  d  Power  Co., 
541. 

Motion  to  strike  out.  See  Eaton  ▼. 
Burnett,  548. 

SeeFKATTD;  Paykbhts;  Spkcifio 
Pbrformancb. 


POLICE  LAWS. 
See  CoMBTiTUTiONAL  Law. 

PRACTICE. 

1.  The  provisions  of  the  Code  di- 
recting the  continuance  of  an 
action  by  or  against  the  repre- 
sentatives of  a  party  to  the  ac- 
tion who  has  died  since  the  com- 
mencement thereof,  do  not  in- 
clude a  case  where  all  the  parties 
are  dead  at  the  time  of  the  mo- 
tion, and  by  the  common  law 


such  action  abates.    Sbkman  ▼. 
8t,  John^  806. 

2.  Upon  an  application  for  an  at- 
taciiment  the  undertaking  re- 
quired by  section  740  of  the 
Code  of  Civil  Procedure  must 
be  given,  and  the  judge  has  no 
power  to  accept  a  deposit  of 
money  in  lieu  thereof.  Bate  v. 
McDowell,  219. 

3.  When  an  action  has  been  no- 
ticed for  trial,  the  party  finally 
prevailing,  either  at  the  trial  or 
on  special  motion  for  want  of 
prosecution,  is  entitled  to  costs 
for  all  proceedings  aft«r  notice 
of  trial,  and  the  usual  term  costs, 
not  exceeding  five,  though  the 
notice  of  trial  was  not  given  by 
him,  but  by  his  opponent.  Ai^ 
dretcs  v.  Schnitzler,  178. 

4.  Plaintiff  is  not  entitled  to  dis- 
continue, as  of  course,  on  pay- 
ment of  costs,  after  verdict  by 
jury  or  decision  by  the  court. 
From  the  time  a  determination 
has  been  readied^  defendant's 
right  to  enter  the  formal  judg- 
ment or  decree  becomes  superior. 
Learned  v.  Tillotson,  16. 

5.  One  who  has  by  failure  to  an- 
swer made  default  in  an  action, 
cannot^  under  section  870,  Code 
of  Civil  Procedure,  be  examined 
before  trial  as  a  party,  in  behalf 
of  plaintiff  and  against  his  co- 
defendant;  his  examination  can 
only  be  taken,  like  that  of  other 
witnesses,  for  special  and  suffi- 
cient cause.  8hatp  v.  Hutchinson, 
101. 

6.  The  right  of  a  party  to  the  in- 
specti(m  of  papers,  &c.,  under 
section  803,  of  tlje  Code  of  Civil 
Procedure,  is  confined  to  those 
papers  that  relate  to  maintaining 
the  position  taken  by  the  appli- 
cant, not  that  of  the  opposite 
party,  there  being  no  claim  that 
the  papers  are  forged.  Andrews 
V.  Townshend,  162. 

.  In  an  action  on  the  promissory 
note  of  a  married  woman,  charg- 
ing her  separate  estate,  etc.,  in 
which  juagment  is  asked  that 
the  real  estate  of  the  defendant 
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be  charged  with  the  payment  of 
the  DOte,  a  lis  pendfm  may  be 
filed,  and  while  the  action  is 
pending  and  aodetcrmined,  the 
court  cannot  cancel  it  on  motion 
on  the  ground  that  under  section 
1670  of  the  Code  of  Civil  Pro- 
cedure plaintiff  was  not  entitled 
to  file  such  notice.  Brainerd  v. 
White,  809. 

App0td,  deposit  in  lieu  of  undertak- 
ing, withdrawal  of.  See  Mclntyre 
Y.  Strong,  290. 

Order  arreet — when  court  ha$  not 
right  to  impoee  as  condition  oj  va- 
cating, that  action  Jor  faUe  im- 
prieonment  shall  nut  be  brought, 
dee  Tompkins  y.  Smith,  113. 

Settlement  of  case  on  appeal  and 
amendments,  when  motion  for, 
denied  for  laches  ;  procedure  in  case 
of  death  of  judge  before  whom 
settlement  was  noticed  ;  when  case, 
dbc.,  deemed  settled  by  lapse  of 
time.  See  Ingersoll  v.  Smith,  522. 

Appealy  undertaking  on — when  de- 
fendant claiming  interest  iji  liti- 
gated fund,  not  permitted  to  ap 
peal  from  jfidgment  from  which 
plaintiff  and  CO  defendant  do  not 
appeal,  without  filing  bond  for 
payment  of  judgment,  etc.,  fund 
not  being  in  courVs  custody.  See 
Quinlan  v,  Rfnutell,  537. 

Notice  entry  judgment  on  order  ge- 
neral term,  not  necessary.  See 
Caro  V.  EUoated  Ry.  Co.  544. 

Pleading. — motion  to  strike  out — 
practice.  See  Eaton  v.  Burnett, 
648. 

Amendment  of  complaint  when  should 
be  granted  by  referee  though  no  mo- 
tif n  be  made  orally  till  after  sub 


factaring  corporation  and  its 
patents,  agreed  to  sell  the  busi- 
ness and  patents  to  P.,  C.  and  C, 
and  accept  as  part  of  the  pur- 
chase price  notes  of  the  company 
with  an  agreement  by  said  pur- 
chasers that  they  would  remain 
trustees  of  the  "company  fur  a 
definite  period  of  time,  and 
would  maintain  in  the  company 
assets  equal  to  all  its  liabilities, 
including  said  notes.  As  an 
inducement  to  this  guaranty,  the 
vendors  covenanted  that  neither 
of  them  would  engage  in  business 
in  opposition  to  the  company  to 
which  the  patents  were  conveyed, 
so  long  as  said  purchasers  should 
remain  such  trustees.  Held,  that 
the  covenant  of  the  vendors  was 
not  against  public  policy  and 
void  as  being  in  undue  restraint 
of  trade.  Maekinnon  Pen  Co.  t. 
Fountain  Ink  Co.,  442. 

2.  Wliere  one  of  said  covenantors 
becomes  the  owner  of  most  all 
of  the  stock  of  another  company 
of  which  he  is  the  manager  ana 
only  acting  officer,  an  injunction 
will  go  against  said  company  in 
a  proper  CMse  to  restrain  it  from 
acts  constituting  a  breach  of  said 
covenant.     lb. 

8.  It  is  a  breach  oi  said  covenant 
for  such  last  named  company  in 
pursuance  of  a  fraudulent  ad- 
vertising scheme,  to  give  awiiy 
with  the  goods,  sold  bv  it,  an 
article  similar,  and  by  such 
company  advertised  to  be  equal 
to  that  manufncturcd  and  sold 
by  said  firitt  named  company  un- 
der its  patents.     lb. 


misftion — when  will  be  granted  on^ Stock  dividends. — Purchase  offran- 


appeal.  See  Coates  v.  Donnell,  46. 

See  Commission  to   take  Tbsti- 
MONT ;  Stay  of  Progebdings  ; 
•    Summons;  Tort. 

PRESUMPTIONS. 
See  Evidence. 

PUBLIC  POLICY. 
1.  8.  &B.,  the  owners  of  the  entire 


chiw,  dbc,  by  corporations.  See 
Williafns  v.  West.  Uh.  Tel.  Co.^ 
349. 

QUESTIONS  OP  LAW  AND 
FACTS. 


Whether  a  second   arreU  is 
tious  a  question    of  fact.      See 
Ewart  V.  Schwartz,  300. 

RAILROAD  COMPANIES. 


capital  stock  of  a  curtain  munu-  1.  A  ruilroad   corporation   is  not 
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liable  for  consequeotial  damagos 
caused  by  acts  authorized  by 
the  legislature  and  Decessary  to 
the  exercise  of  its  franchise, 
the  conseqnences  of  ^hich  said 
acts  lessen  the  value  of  the  pro- 
perty of  others,  provided  it  use 
due  care  and  skill  in  the  exer- 
cise of  such  authority,  and  in 
the  performance  of  such  acts. 
The  burden  of  proving  neg- 
lect in  this  respect,  is  upon  the 
party  seeking  redress.  Cogs 
io&Uy.  N,  Y.  N.,  H.  &  H.  B.  H. 
Co.  31. 

9.  A  provision  in  an  act  of  the 
legislature  authorizing  a  railroad 
corporation,  organized  under  the 
laws  of  another  State,  to  enter 
upon,  and  runs  its  cars  and  en- 
gines over  the  road  of  a  company 
organized  and  in  operation  under 
the  laws  of  this  State,  and  to 
take,  transport  and  convey  per- 
sons and  property  upon  the 
said  road,  &c.,  by  implication, 
authorizes  the  erection  and 
maintenance  of  necessary  engine- 
houses,  &c.,  as  incident  to  the 
use  of  the  franchise  gninted; 
and  sHJd  foreign  company  is  not 
confined  ^o  the  use  of  such  ap- 
purtenant structures  and  conve- 
niences as  the  domestic  company 
employs  for  the  purpose  of  aid- 
ing the  running.  lb. 

8.  The  above  principles  applied  to 
facts  showing  that  the  value  of 
piaintifiTs  premises  was  materially 
lessened  and  that  her  dwelling- 
house  was  and  for  a  long  time 
had  been  uncomfortable  and  un- 
healthy for  habitat iou,  by  reason 
of  th«f  noise,  smoke,  cinders, 
&c.,  coming  from  an  engine- 
house  erected  and  maintained 
by  defendant  adjacent  to  plain- 
tiff s  said  dwelling- house;  and 
the  court  held^  that  defendant 
w«a  not  liable  for  Buch  damnge 
and  that  an  injunction  would  not? 
go  against  the  acts  complained 
of.  Caro  «.  The  Metropolitan 
R.  R.  Co.  (46  Super,  Ct.  138), 
distinguished.  Tb. 

See  Master  and  Sebyakt. 


RECEIVER 

The  receiver  of  the  assets  of  a  co- 
partnership, appointed  in  an 
action  for  dissolution,  account- 
ing, etc.,  paid  to  defendant's 
attorney  on  recovery  of  judg- 
ment, a  certain  sum  on  account 
thereof,  out  of  the  assets  in  his 
hands,  and  afterwards  on  a  new 
trial,  plaintiff  recovered  judg- 
ment airecting  the  repayment 
of  said  sum  by  defendant  to  the 
receiver,  and  by  the  receiver  to 
plaintiff,  and  that  plaintiff  have 
execution  for  the  full  amount  of 
his  judgment,  which  included 
said  sum  received  by  defendant. 
Heldy  that  the  payment  of  said 
sum  by  defendant  to  the  receiv- 
er could  not  be  enforced  by 
contempt  proceedings, under  sub- 
division 3,  or  section  14  and  sub- 
division 2  and  4  of  section  1241 
of  the  code  of  Civil  Procedure. 
Further  held^ — it  appearing  that 
said  sum  was  not  actually  re- 
ceived by  defendant,  but  was 
expended  by  his  attorney  for 
disbursements  in  the  action — 
that  the  denial  of  the  motion,  if 
made  in  the  exercise  of  discre- 
tion, should  not  be  disturbed. 
ShuUev,  And&r907i^  133. 


REFERENCE. 

Amendment  of  complaint,  when 
and  7ww  discretion  of  referee  in 
denying  will  be  reviewed  on  ap- 
peal.    See  Coatee  v.  Donnell,  46. 

Order  of  reference,  when  not 
granted,  gross  charge  being  made 
for  7iumber  of  items,  only  issue  be- 
ing as  to  value.  See  Davis  v. 
Walsh,  516. 


RELEASE. 

Upon  demurrer  to  the  defense  that 
plaintiff  had  by  release  under  seal 
released  8.  from  the  judgment, 
in  consideration  of  the  payment 
to  him  by  S.  of  $100,  and  that 
said  sum  was  received  in  satis- 


eoo 
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faction  of  the  sabject-matter  of 
the  action.  Held^  that  a  party 
may  release  a  cause  of  action 
agidnfit  one  person  upon  a  con- 
sideration flowing  from  another. 
Compton  V.  Elliott,  211. 
BeleoM  obtained  under  duress  not 
bar  to  action  for  false  imprison- 
menL  See  GuilUaume  v.  Howe, 
169. 

RES  ADJUDICATA. 

In  case  of  framed  issues  and  verdict 
thereon,  and  judgment  on  ver- 
dict, the  verdict  alone  will  not 
oi)erate  as  rus  ad  judicata.  The 
verdict  of  the  jury  on  such  of 
the  fnimed  issues  as  are  outside 
the  issues  joined  by  the  plead- 
ing, and  immaterial  to  them, 
and  upon  which  tiie  controversy 
did  not  turn,  coupled  with  h 
judgment  adjudicating,  among 
other  things,  in  accordance  with 
the  verdict  of  the  jury  on  these 
issues,  will  not  conclude  the 
parties  as  to  the  matters  thus 
found  and  adjudicated.  LorU- 
lard  v.  Clyde,  409. 

Effect  of  judgment  entered  on  offer 
to  compromise,  upon  %vh»e^ent 
action  involving  portion  of  same 
claim,    SeeDaviesY.  Mayor,  194. 


RESTRAINT  OP  TRADE. 
See  Public  Policy. 

REVISED   STATUTES  AND 
SESSION  LAWS. 

1  R.  L.  1818,  ch.  46 114 

1  R.  S.  ch.  22,  pt.  1,  §  14. .    . .   115 
1  R.  S.  603,  §  4 52 

1  R.  S.  758 430 

2  R.  S.  89,  §  80 473 

2  R.  S.  (Edm.)  560,  §  4 473 

2R.  S.  (5ed.)599,  §2;  7  ed. 

1530,  §2 86.) 

2  R.  S.  (6  ed.)  1105,  §§  45,  61, 

52-78 84 

2R.  S.  (6ed.)  1180,  §1 826 

8  R.  S.  ch.  4,  S  24 838 

8  R.  S.  ch.  8,  tit.  8,  art.  §  9..  336 


3  R.  8.  (6  ed.)  141,  §§  6,  8,  . .  70 
8  R.  S.  (6  ed.)  145,  §{  2,  10, .  79 
3  R.  S.  (6  ed.)  160,  |  77, ... .  108 
3  R.  S.  (5  ed.)  978,  §42......  477 

Laws  1883,  ch.  281 476 

Laws  1837,  ch.  182 491 

Uws  1842,  ch.  225 482 

Laws  1848,  ch.  40,  §  12 812 

Laws  1848,  ch.  40,  §20, 875 

Laws  1848,  cli.  265 859 

Laws  1849,  ch.  871,  §  1 108 

Laws  1851,  ch.  98 860 

Laws  1858,  ch.  471 860 

Laws  1854,  ch.  400 476 

Laws  1857,  ch.  771 819 

Laws  1859,  ch.  863 819 

Laws  1860,  1862  (married  wo- 
men)       109 

Laws  1862,  ch.  425 861 

Laws  1865,  chs.  564,  5 320 

Laws  1866,   ch.  367,   §7;  ch. 

757,  §  3   820 

Laws  1867,  ch.  580,  §2;  ch. 

697,  §9 820 

Laws  1869,  ch.  918 872 

Laws  ISrO,  ch.  137,  §$  95,  96.  820 

Laws  1870,  ch.  137 484 

Laws  1870,  ch.  383.  §13 484 

Laws  1870,  ch.  568 861 

Laws  1871,  ch.  574,  §5 484 

Laws  1872,  ch.  677,  §6 297 

Laws  1873,  ch.  335     296 

Laws  1873,  ch.  335,  §81 813 

Laws  1873,  ch.  335,  §119   .    .   485 

Laws  1873,  ch.  837,  §  77 278 

Laws  1875,  ch.  819 860 

Laws  1874,   ch.  829,  §§  1,  11, 

14 820 

Laws  1874,  ch.  375 819 

Laws  1875,  ch.  510 236 

Laws   1875,    ch.    611,  p.  755, 

§§25,  87 129 

Laws  1880,  ch.  245,  §  1 846 

Laws  1880,  ch.  259 811 


RULES  OP  COURT. 
Rule  38 63 


SALE. 

The  vendor  in  an  excecutory  co^* 
tract  for  the  sale  of  land,  in  the 
absence  of  express  statements  to 
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the  contrary,  represents  and 
warrants  that  he  is  the  owner  of 
the  property.  Jaimmt.  WUlii, 
188. 

See  GoHTRAcra. 

SPECIFIC  PERFORMANCE. 

1.  PlaintifiTs  time  to  redeem  his  in- 
terest by  remainder  in  certain 
real  property  sold  under  execu- 
tion against  him,  baying  expir- 
ed,  in  pursuance  of  an  oral 
agreement  with  defendant  (his 
mother),  he  confessed  judgment 
for  $2,000,  theretofore  received 
by  him  from  her,  and  she  as 
judgment  creditor,  redeemed 
said  interest  with  her  own  mo- 
neys for  plain tiS^s  benefit,  agree- 
ing orally  to  hold  the  legal  title 
in  trust  for  defendant  till  he 
should     desire     a     conveyance 

-  to  him  and  should  repay  said 
expenditures.  After  due  de- 
mand and  tender,  plaintiff 
brought  ti)is  action  for  specific 
performance.  Held^  that  plaint- 
iff was  not  entitled  to  judgment; 
that  if  the  $2,000  was  a  loan  to 
plaintiff,  there  was  no  conside- 
ration to  uphold  defendant's 
promise  to  convey  to  plaintiff, 
that  if  it  were  a  sift,  plaintiff 
by  swearing  falsely  m  the  confes- 
sion of  judgment,  and  using  the 
same  against  a  bona  fide  creditor 
who  would  otherwise  have  been 
entitled  to  a  deed,  did  not  come 
into  court  with  clean  hands; 
that  the  case  does  not  come 
within  the  exception  to  the  sta- 
tute of  frauds  permitting  the 
enforcement  of  oral  agreements, 
for  the  creation  of  estates 
in  or  trusts  concerning  lands, 
in  case  of  part  performance, 
and,  therefore,  does  not  fall 
within  the  saving  clause  of  the 
statute  of  uses  and  and  trusts. 
Wood  V.  Muloek,  70. 

d.  In  an  action  for  specific  perfor- 
mance of  a  covenant  of  renewal 
of  lease,  plaintiff  is  not  bound  to 
show  performance  of  a  simple 
covenant  to  pay  rent  and  taxes, 


or  tender  of  any  sums  due  there- 
under. It  is  enough  if  the  com- 
plaint contain  an  offer  to  per- 
form .and  the  decree  provide  for 
such  performance  as  a  condition. 
An  omission  to  make  such  offer 
in  the  complaint  is  not  fatal  if 
not  objected  to.  Cro^  v.  Mo- 
ae$,  146. 
PurtJuue  of  real  property  teith  joint 
funds  of  oneself  and  another — 
wJien  does  not  inure  to  benefit  of 
such  other  person.  Schmidt  ▼. 
Schmidt,  520. 

STATUTE  OP  FRAUDS. 

£!xceeuted  contract  —  statute  of 
frauds  cannot  be  invoked,  to  disaf- 
firm. 0  See  Darrow  v.  WaZlcer,  6. 

Oral  agreement  extending  time  of 
performance  of  written  contract. 
See  Bm  V.  Blake,  253. 

See  Specific  Performance. 


STATUTE    OP  USES  AND 
TRUSTS. 

Purchase  of  real  property  with  joint 
funds  of  plaintiff  and  another — 
when  does  not  inure  to  benefit  of 
such  other  person. — Equitable  lien 
— when  does  not  exist  in  favor  of 
said  other  person  fo?'  moneys  laid 
out  by  him  on  such  property, — 
statute  of  frauds.  See  Schmidt 
V.  Schmidt,  520. 

See  Specific  Perforhakcb 


STAY  OP  PROCEEDINGS. 

Effect  of  stay,  granted  by  court  in 
Bankruptcy  on  proceedings  in  State 
court.  See  Ewart  v.  jA^wartSj 
890. 

Stay  for  non-payment^  costs  former 
actions.  See  Quintan  v.  RutM^ 
537. 

STILLWELL  ACT 
See  Arrest. 
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STOCK  DIVTOEND. 
See  CoBPOBATioir. 

STOCKHOLDER. 
See  CoRPORATioirs. 

SUMMARY  PROCEEDINGS 

IB^^dt  of^  upon  Uau,  See  JokmUm 
▼.  BaU;  180. 

SUMMONS. 

1.  Where  the  Christian  names  of 
plaintiff  and  defendant  are  de- 
signated by  their  initial  letters 
only  in  the  summons  and  com- 

Slain t,  the  dcfoct  is  not  juris- 
ictional,  but  is  a  mere  irregular- 
ity whicl)  may  be  disregarded  as 
not  affecting  a  substantial  right. 
In  any  event,  where  judgment 
has  been  taken  theron  for  failure 
to  answer,  and  it  appears  that 
defendant  was  designated  by  his 
name  as  used  in  indorsing  the 
note  sued  on,  and  that  the  de- 
fendant appeared  in  obedience 
to  a  supplementary  order  and 
signed  several  adjournments, 
promised  to  pay  the  judgment, 
&c.,  on  a  motion  to  vacate 
the  judgment  upon  the  above 
ground,  made  eighteen  years 
after  the  entry  thereof,  defend- 
ant will  be  held  to  have  waived 
the  defect.  Grant  v.  BirdBoUy 
427. 

2.  A  failure  to  indorse  a  reference 
to  the  statute  in  regard  to 
liability  of  trustee  of  a  corpora- 
tion, on  the  summons,  is  cured, 
if  it  be  a  defect,  by  the  trustee^s 
appearance  and  answer  without 
objection.  Vei-non  v.  Palmer^  231. 

SUPPLEMEISTTARr  PRO- 
CEEDINGS. 

AdmUiion  of  examimition  in  evidence 
in    civil     anions — when   refusal 
ground  for  reversal.    Bee  Dusen 
bury  V.  Dasenbury^  205. 

TELEGRAPH  COMPANIES. 
See  Corporations. 


TORT. 

One  of  two  defendants  sued  jointly 
for  %  tort,  has  no  right  of  appeal 
from  a  decision  of  the  trial  jnage, 
dismissing  the  complaint  as  to 
his  co-defendant.  Pcpham  v.  23^ 
at.  R.  B.  Co.  et  al.,  229. 

Waio&r  by  taking  note^  See  MeOaU 
▼.  Proal,  408. 

See  Landlord  asd   Tbraist,  8; 

PUEADINe. 

TRIAL. 

The  power  of  a  judge  to  direct  a 
nonsuit  is  limited  to  a  case 
where  there  is  no  evidence  to 
support  a  verdict  for  plaintiff, 
and  where  no  inferences  can  be 
drawn  from  the  undisputed  evi- 
dence favorable  to  plaintiff. 
Wheaton  v.  Neteeombe^  215. 

See  AMSHDMBNTfl;  Judob'b 
Charob. 

TRUSTS  AND  TRUSTEES. 

1.  Where  the  same  persons  are 
appointed  by  a  testator, executors 
and  trustees,  in  the  absence  of 
express  words  to  the  contrary, 
the  trust  attaches  to  the  office 
rather  than  to  the  person  of  the 
executors,  and  the  probate  of  the 
will  and  accept^ince  of  the  exe- 
cutorship will  be  deemed  an 
acceptance  of  the  trust ;  d 
fortiori^  this  is  so  when  the  word 

'* trustee**  is  not  used  in  the 
will,  but  the  trust  is  imposed 
upon  tiie  executors  therein  nam- 
ed.    Earls  V.  Marie,  18. 

2.  Where  testamentary  trustees  so 
appointed  have  duly  and  prop- 
erly acted  under  the  trust  to  the 
time  of  their  accounting  as 
executors,  and  by  the  decree 
thereon  are  adjudged  to  be  in 
possession  of  the  trust  funds  and 
directed  to  invest  the  same  as 
provided  in  the  will,  in  the  ab- 
sence of  a  disclaimer  by  them 
on  the  accounting,  or  a  renuncia- 
tion with  the  due  consent  of 
the  eestuii  que  trust  or  the  sane- 
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tion  of  the  court,  if  such  trustees 
thereafter  perform  only  formal 
acts  relating  to  the  trust,  and 
permit  another,  either  as  their 
employee  or  as  an  usurper,  to 
assume  the  substantial  control  of 
the  estate,  which  is  by  his  bad 
management  wasted  and  lost, 
said  trustees  are  jointly  and 
severally  liable  to  account  to  the 
cestuU  que  trust  for  such  persons* 
acts,  though  they  may  have  sup- 
posed themselves  released  from 
the  obligations  of  the  trust  by 
their  accounting  as  executors. 

8.  Where,  shortly  after  such  ac- 
counting, one  of  said  executors 
and  trustees,  who  was,  before 
his  acceptance  of  the  trust,  a 
non-resiaent,  again  leaves  the 
State  and  continues  thereafter  to 
reside  out  of  the  same,  and  is 
for  that  reason  removed  as  exec- 
utor by  the  surrogate  without 
prejudice  to  his  co-executors, 
and  thereafter  ceases  to  act 
toward  the  estate  in  any  capa- 
city whatever,  lie  may  be  deemed, 
in  such  an  action  by  tlie  cettuis 
que  trust  against  the  remaining 
trustees,  to  have  renounced  the 
said  trust  without  a  discharge 
by  the  court,  and  the  whole 
estate  vested  in  tlie  remaining 
trustees.  Said  person  is  not  a 
necessary  party  to  such  an  action, 
especiHlly  where  it  appears  that 
the  mismanagement  complained 
of  did  not  occur  while  he  was  in 
office  as  executor.     Ih, 

4.  One  who  holds,  as  trustee,  the 
legal  title  to  lands,  subject  to  a 
mortprage,  cannot  individually 
acquire  an  interest  therein  by 
taking  an  assignment  of  the  bid 
of  the  purchaser  on  foreclosure 
sale  under  said  mortgage  and  a 
deed  from  the  referee.  Until  the 
sale  to  the  original  purchaser  is 
consummated  by  payment  and 
delivery  of  the  deed,  the  dis- 
ability of  the  trustee  to  take  title 
individually  is  absolute.  That 
the  trustee  was  duly  made  a 
party  to  the  foreclosure,  together 


with  the  ee$tuU  que  truMti  who 
were  represented  by  guardian, 
and  that  the  mortgagee  was  the 
purchaser  at  the  sale,  does 
not  affect  the  case.  Toole  v. 
MaKiernan,  168. 

See  Pabtnbbship. 
ULTRA  VIRES. 

See  CORPOBATIOKS. 

UNDERTAKINGS. 

1.  Where  an  appeal  has  been  taken 
to  the  court  of  appeal  from  an 
affirmance  of  a  judgment  by  the 
general   term,  the   court  has  no 

Sower  to  order  that  the  money 
eposited  in  lieu  of  an  under- 
taking on  the  appeal  to  the  gen- 
eral term  shall  take  the  place  of 
the  undertaking  or  deposit  re- 
quired on  appeal  to  the  court  of 
appeals.  The  general  rule  is 
that  the  deposit  canno't  be 
changed  or  withdrawn ;  but  qucBi-e 
whether,  in  such  case,  where 
the  judgment  has  been  materially 
reduced  by  the  general  term, 
and,  as  reduced,  affirmed,  the 
court  can  order  the  return  of  a 
proportionate  part  of  the  de- 
posit.   Mclntyre  v.  Strong^  299. 

2.  Upon  an  application  for  an  at- 
tachment the  undertaking  re- 
quired by  section  740  of  the 
Code  of  Civil  Procedure  must  be 
given,  and  the  judge  has  no 
power  to  accept  a  deposit  of 
money  in  lieu  thereof.  Bate  v. 
McDowell,  219. 

When  defendant  claiming  interest 
ill  litigated  fund,  not  permitted 
to  appeal  from  judgmnit  from 
tohieh  plaintiff  arid  co-defendant 
do  not  appeal,  without  Jiling  bond 
for  payment  of  judgment,  etc., 
fund  not  being  in  courVs  custody. 
See    Quifdan  v.  Russell,  587. 


U.  S.  Reyibbd  Statutsb. 

U.  S.  Rev.  Stat,  f  5105 

U.  S.  Rev.  Stat.  |  6106 
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U.  8.  Rey.  Btat.  {  5107 898 

U.  S.  Rev.  Stat  {  5117, 186,  .  893 

YARIANCB. 

AUeffoti&n  that  trumeifi  adoanietd  to 
Iroht/r  for  purehcue  of  certain 
bondi,  M9€  not  boon  aceauntsd/or^ 
not  iupportod  by  yroof  that  bontU 
were  bought  but  were  not  valid. 
See  Qruman  ▼.  Smith,  518. 

VERDICT. 

The  Code  of  Civil  Procedure  has 
not  changed  the  rule  that  the 
office  of  a  special  verdict  in  equity 
is  to  inform  the  conscience  of 
the  court,  and  that  on  the  finul 
hearing  it  may  be  disregarded. 
Learned  v.  Tilloteon,  289. 

Effect  of  verdict  on  framed  iauM 
M res ad^udieata.  BeeLoriUardY. 
Clyde,  409. 

Computation,  when  cannot  be  oon- 
eidered  by  General  Term.  See 
Amy  V.  Stein,  512. 

WAIVER 

Defects  and  irreguiaritiee  in  arbil/ra- 
tion — what  eonetUutee  waiver  of 
See  CuUer  v.  Cutter,  470. 

ProoJ  of  debt  in  bankruptcy — when 
not  waiver  cause  of  action  in  fraud. 
See  Ewart  v.  Sciiwarte,  890. 

Right  of  forfeiture  on  failure  to 
make  deliveries  under  contract — 
when  waived.  See  Oray  v.  Z>., 
L.  d  W.  B.  R,  Co,,  121. 

Contract  for  delivery  of  goods — 
waiver  of  performance  at  time 
fixed,  how  shown.  See  Hill  v. 
Blake,  258. 

Failure  to  endorse  statute  on  sum- 
mons— how  waited.  See  Vernon 
V.  Palmer,  231. 

Tort,  waiver  of  by  taking  note.  See 
McCall  V.  Proal,  403. 

Defect  in  sv>mmans,  how  waived.  See 
Ghant  v.  BirdsaU,  427. 

WARRANTY. 

The  vendor  in  an  executory  con- 
tract for  the  sale  of  land,  in  the 


abflenoe  of  expreas  statements  to 
the  contrary,  represents  and  war- 
rants that  he  is  the  owner  of  the 
property.    Innessr.  Willis,  186. 

WILLS. 

1.  Where  a  will,  after  giving  to 
the  testator's  wife  a  life  estate 
in  certain  real  property,  makes 
the  following  provision:  '*And 
upon  her  decease  I  give  and 
devise  the  same  absolutely  to 
my  daughters,  .  .  share 
and  share  alike,"  and  also  con- 
tains a  second  clause,  as  follows: 
*' All  the  rest  of  my  real  estate, 
subject  to  the  dower  of  my 
wife,  I  give  and  bequeutii  to  my 
said  two  daughters  in  equal 
shares,  the  same  and  all  other 
property  given  and  devised  to 
them,  to  be  to  their  sole  and 
separate  use,  free  from  the  debts, 
engagements  and  control  of  any 
husband;  to  have  and  to  hold 
for  and  during  the  period  of 
their  respective  natural  lives, 
and  upon  their  decease  I  gives 
and  devise  their  respective 
shares,"  etc., — the  daughters 
take  an  absolute  remainder  in 
fee  in  the  property  devised  in 
the  former  clause.  Temple  v. 
Sammis,  324. 

2.  The  phrase,  '*and  all  other  prop- 
erty," in  the  said  second  clause, 
is  to  be  deemed  as  used  only  fur 
the  purpose  of  indicating  the  in- 
tention of  the  testator  that  all 
his  property  given  to  his  daugh- 
ters should  be  for  their  sole  and 
separate  use,  free  from  the  con- 
trol of  their  husbands,  and  nut 
for  the  purpose  of  limiting  the 
estate  in  the  **  other  property," 
already  given,  to  a  life  estate. 
lb. 

8.  The  effect  of  the  use  of  the 
words  **and  all  other  property," 
in  said  second  clause,  is  to  re- 
affirm the  devise  of  a  remainder 
in  fee  contained  in  the  former 
clause.    lb. 
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